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New  York  Title  &  Mortgage  Company,  a  Corporation, 

Appellant, 

vs. 

i 

j 

Grace  L.  Hutton. 


a  Supreme  Court  of  the  District  of  Columbia. 

i 

At  Law. 

i 

i 

No.  79132. 

Grace  L.  Hutton,  Plaintiff, 


vs. 


New  York  Title  &  Mortgage  Company,  a  Corpcjr 
Capital  Title  &  Guarantee  Company,  Incorpp 
fendants. 


United  States  of  America, 
District  of  Columbia,  ss: 


*ation,  and 
►rated,  De- 


Be  it  remembered,  That  in  the  Supreme  Court 
trict  of  Columbia,  at  the  City  of  Washington,  in  said  Dis¬ 
trict,  at  the  times  hereinafter  mentioned,  the  following 
papers  were  filed  and  proceedings  had  in  the  abpve-entitled 
cause,  to  wit : 


of  the  Dis- 


1— 6029a 


2 


NEW  YORK  TITLE  &  MORTGAGE  COMPANY  VS. 


1  Filed  January  12,  1933. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 

No.  79132. 

Grace  L.  Hutton,  20  Seventh  St.  N.  E.,  Washington,  D.  C., 

Plaintiff, 

vs. 

New  York  Title  &  Mortgage  Company,  a  Corporation, 
Shoreham  Building,  15th  &  H  Streets  N.  W.,  Washington, 
D.  C.,  and  Capitol  Title  &  Guarantee  Company,  Incor¬ 
porated,  a  Corporation,  #1  Thomas  Circle,  Washington, 
D.  C.,  Defendants. 

Second  Amended  Declaration ,  with  Amendments . 

By  leave  of  Court  first  had  and  obtained,  the  plaintiff, 
Grace  L.  Hutton,  files  this,  her  second  amended  declaration 
as  amended  as  follows: 


First  Count. 

The  plaintiff,  Grace  L.  Hutton,  sues  the  defendants,  New 
York  Title  &  Mortgage  Company,  a  corporation,  duly  in¬ 
corporated,  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York,  at  all  of  the  times  men¬ 
tioned  herein,  which  now  has  officers  and  agents  in  the 
District  of  Columbia,  and  is  now  doing  business  therein, 
which  defendant  is  hereinafter  referred  to  as  the  New  York 
Company,  and  Capitol  Title  &  Guarantee  Company,  a  cor¬ 
poration,  duly  incorporated,  organized  and  existing  under 
and  bv  virtue  of  the  laws  of  the  State  of  Delaware,  at  all 
of  the  times  mentioned  herein,  which  last  named  defendant 
now”  has  officers  and  agents  in  the  said  District,  and  it  is 
hereinafter  referred  to  as  the  Capitol  Company,  for 
that 

2  Whereas,  on,  to  writ,  the  21st  day  of  March,  1929, 

and  for  sometime  prior  thereto,  the  defendant,  the 
Capitol  Company,  by  its  officers  and  agents,  was  engaged 
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at  1425  I  Street,  Northwest,  in  the  City  of  Washington,  Dis¬ 
trict  of  Columbia,  for  hire  and  reward,  in  the  business  of  ex¬ 
amining,  searching,  reporting  on,  and  certifying  to  titles  to 
real  estate  and  furnishing  certificates  of  title  to  real  estate 
situated  in  said  District  of  Columbia  and  elsewhere,  and  on, 
to  wit:  the  21st  day  of  March,  1929,  and  for  ja  long  time 
prior  thereto,  the  defendant  New  York  Company,  by  its  offi¬ 
cers  and  agents  was  also  engaged  at  the  office  of  its  code¬ 
fendant,  1425  I  Street,  Northwest,  in  said  City  ^nd  District, 
in  the  business,  for  hire  and  reward,  of  insuring  titles  to 
and  underwriting  policies  of  title  insurance  written  by  its 
codefendant  on  real  estate,  situated  in  said  City  and  Dis¬ 
trict,  and  elsewhere ;  and  for  that,  whereas  by  th^  terms  of  a 
written  contract  entered  into  between  the  defendant  com¬ 
panies,  bearing  date  on,  to  wit:  June  4,  1928,  jit  was  pro¬ 
vided,  among  other  things,  that  the  defendant,  the  New  York 
Company,  thereby  appointed  its  co-defendant,  [the  Capitol 
Company  to  be  the  exclusive  agent  of  said  New  York  Com¬ 
pany,  to  obtain  business  for  said  New  York  Company, 
namely,  the  insuring  titles  to,  and  the  underwriting  of 
policies  of  title  insurance  to  be  written  by  the  ^aid  Capitol 
Company  on  real  estate  situated  in  the  District  of  Columbia, 
in  Montgomery  and  Prince  Georges  Counties,  Maryland, 
and  in  Arlington  and  Fairfax  Counties,  Virginia,  for  certain 
fees  and  considerations  to  be  paid  by  the  said  Capitol  Com¬ 
pany  to  said  New  York  Company,  and  the  said  Capitol 
Company  thereby  accepted  said  agency  and  agreed  to  act 
exclusively  for  said  New  York  Company  and  to  serve  no 
other  person,  firm  or  corporation  in  the  like  manner  or  in 
any  other  capacity  in  competition  therewith,  which  said 
agency  was  terminated  on  or  about  April,  1930 ;  ^nd  for  that 
Whereas,  on,  to  wit,  the  21st  day  of  March,  19^9,  and  for 
a  long  time  prior  thereto,  the  defendant  Cipitol  Com- 
3  pany  was  insolvent  and  it  was  engaged  in  an  unprofit¬ 
able  business,  and  the  expenses  of  said  defendant’s 
business  were,  and  for  a  long  time  prior  to  said  j^lst  day  of 
March,  1929,  had  been  greater  than  the  income  derived  from 
its  said  business,  and  on,  to  wit:  the  21st  day  of  March, 
1929,  the  capital  stock,  preferred  and  common,  of  said  Capi¬ 
tol  Company,  was,  and  for  a  long  time  theretof ore,  to  wit : 
since  the  date  of  its  incorporation  and  organization  as  such 
corporation,  on,  to  wit,  August  19,  1926,  had  b^en  utterly 
worthless  and  of  no  value,  all  of  which  was  at  all  I  times  well 
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known  to  each  of  the  defendants,  by  their  respective  officers 
and  agents  and  directors,  bnt  was  not  at  all  known  to  or 
suspected  by  the  plaintiff  until  on  or  about  April,  1930. 

And  the  plaintiff  avers  and  says  that  on,  to  wit:  March 
21,  1929,  the  defendant  Capitol  Company  was  possessed  of 
a  large  number  of  its  capital  common  and  preferred  stock 
and  desired  to  sell  and  dispose  of  the  same,  of  which  its 
co-defendant,  the  said  New  York  Company,  by  its  officers 
and  agents,  well  knew,  and  the  defendants,  by  their  respec¬ 
tive  officers  and  agents,  acting  by  concert  between  them, 
and  in  the  furtherance  of  a  common  purpose  and  design 
to  deceive  and  defraud  the  plaintiff,  did  on,  to  wit:  March 
21,  1929,  at  the  City  of  Washington,  District  of  Columbia, 
wrongfully  and  injuriously  contriving  and  intending  to 
deceive,  defraud  and  injure  the  plaintiff  in  this  behalf,  then 
and  there  falsely,  fraudulently,  deceitfully  and  knowingly 
represent  and  assert  to  the  plaintiff  as  follows : 

1.  That  the  defendant  Capitol  Company  was  solvent 
and  that  its  business  was  prosperous  and  that  its  assets 
and  capital  stock  were  then  of  great  value ; 

2.  That  the  proceeds  to  be  derived  from  the  sale  of  the 
capitol  stock  of  the  defendant  Capitol  Company  were  in¬ 
tended  to  be  used,  and  would  be  used  to  provide  a  reserve 
fund  of  approximately  Five  hundred  thousand  dollars  for 

said  Capitol  Company  and  to  create  a  surplus. 

4  3.  That  j  the  said  Capitol  Company,  including  its 

assets  and  its  title  plant  and  system,  were  then  free 
from  debt; 

4.  That  the  title  plant  of  the  defendant  Capitol  Company 
was  one  of  the  finest  title  plants  in  existence  and  that  it 
was  unparalleled  in  its  mechanical  aspects,  including  every 
modern  feature  for  accurate  and  expeditious  title  service; 

5.  That  the  defendant  Capitol  Company  had  one  of  the 
most  remarkable,  title  systems  which  the  defendant  New 
York  Company,  by  its  Solicitor  and  Counsel,  had  ever  in¬ 
vestigated,  and  that  the  said  plant  of  said  Capitol  Company 
was  worth  a  very  high  figure. 

6.  That  experts  of  title  plants,  employed  by  the  defend¬ 
ant,  the  New  York  Company,  had  examined  the  title  plant 
of  its  co-defendant,  the  Capitol  Company,  and  had  pro¬ 
nounced  the  same  to  be  one  of  the  finest  title  plants  in  exist¬ 
ence; 
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7.  That  the  management  of  the  defendant  Capitol  Com¬ 
pany  was  composed  of  representative,  experienced  and 
progressive  men  of  Washington,  D.  C.,  and  Baltimore,  Md., 
of  long  training  in  investment,  banking  and  iinance,  the 
legal  profession  and  title  business,  who  had  been  successful 
in  large  business  operations  and  whose  personal  invest¬ 
ments  were  assurances  of  the  careful  development  of  the 
Capitol  Company  and  an  unrestricted  extension  of  its  oper¬ 
ations,  beyond  the  limits  of  its  capital  structure  t 

8.  That  the  said  New  York  Title  Company  wotjild  guaran¬ 
tee  all  certificates  of  title  to  real  estate  issued  by  its  co¬ 
defendant  Capitol  Company; 

9.  That  the  said  Capitol  Company  was  fully  equipped  to 
take  care  of  the  demands  of  real  estate  owner^  and  real 
estate  agents  in  the  Citv  of  Washington,  District  of  Co- 
lumbia,  and  vicinity,  to  furnish  accurate  and  expeditious 
examinations  of  titles  to  real  estate  located  in  the  District 
of  Columbia  and  vicinity,  and  to  issue  certificates  of  title 
therefor; 

10.  That  the  purchase  by  the  plaintiff  of  shares  of  capi¬ 
tal  stock  of  the  defendant  Capitol  Company  v^as  a  safe, 

sound,  prudent  and  advantageous  investment ; 

5  11.  That  the  said  New  York  Company  had  estab¬ 

lished  permanent  relations  with  the  Capitol  Com¬ 
pany  and  had  placed  the  resources  of  the  New  York  Com¬ 
pany,  which  defendants  asserted  consisted  of  capital  funds 
of  over  $44,000,000  at  the  disposal  of  Washington  residents 
and  business  men  in  the  prosecution  of  the  title  business  of 
the  said  Capitol  Company; 

12.  That  the  said  New  York  Company  was  affiliated  with 
the  Capitol  Company  and  that  the  Capitol  Company  could 
personally  assure  the  business  men  and  others  interested 
in  the  project  of  the  Capitol  Company  that  the  New  York 
Company  with  its  capital  funds  of  over  $44,000,p00,  stood 
readv  at  all  times  to  substantiate  the  contract  between  the 
defendant  Companies  to  indemnify  and  guarantee  the  titles 
to  real  property  in  Washington,  D.  C.,  Montgomery  and 
Prince  George  Counties,  and  in  Arlington  and  Fairfax 
Counties,  Virginia,  when  passed  and  approved  by  t^ie  Capitol 
Company ; 

And  the  plaintiff  avers  that  the  defendants,  by  its  officers 
and  agents,  intended  that  the  aforesaid  representations 
should  be  acted  upon  by  the  plaintiff  in  purchasing  shares 
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of  stock  of  said  Capitol  Company;  and  on,  to  wit:  March 
21,  1929,  the  plaintiff  did  not  know  the  said  representations 
to  be  false  but  then  and  there  believed  them  to  be  true; 
whereupon,  heretofore,  to  wit,  on  the  said  21st  day  of 
March,  1929,  the  plaintiff,  confiding  in  the  aforesaid  rep¬ 
resentations  and  assertions  of  the  defendants,  and  at  the 
instance  and  request  of  the  defendants,  and  in  reliance 
upon  said  representations,  bargained  to  buy  from  the 
defendant  Capitol  Company,  shares  of  the  capital  stock  of 
said  defendant  Capitol  Company,  and  the  plaintiff  says 
that  on,  to  wit :  March  21,  1929,  the  defendants,  and  each  of 
them,  by  its  officers  and  agents,  in  said  City  and  District, 
by  then  and  there  falsely,  fraudulently  and  deceitfully  pre¬ 
tending  and  representing  to  the  plaintiff  that  the  aforesaid 
false,  fraudulent  and  deceitful  representations  were 
6  true,  and  the  plaintiff  then  believing  them  to  be  true, 
the  defendants  then  and  there  caused,  induced  and 
procured  the  plaintiff  to  purchase  from  the  defendant 
Capitol  Company  a  large  number  of  shares  of  the  capital 
stock  of  said  Capitol  Company,  to  wit:  twrenty  (20)  shares 
of  preferred  stock,  and  ten  (10)  shares  of  common  stock 
at  and  for  the  sufti  of  T'wenty-five  hundred  dollars,  and  the 
plaintiff,  afterwards  on,  to  wit:  the  21st  day  of  March, 
1929,  at  Washington,  District  of  Columbia,  paid  to  the 
defendant  Capitol  Company  the  said  sums  of  money  for  the 
said  stock;  wdiereas  in  truth  and  in  fact,  the  defendant 
Capitol  Company  was  neither  solvent  nor  was  its  business 
prosperous  nor  v^ere  it  assets  or  capital  stock  then  of  great 
value;  nor  w^erc  the  proceeds  to  be  derived  from  the  sale  of 
the  capital  stock  of  the  defendant  Capitol  Title  &  Guaran¬ 
tee  Company  to  be  usd  to  provide  a  reserve  fund  of  ap¬ 
proximately  Five  hundred  thousand  dollars  for  said  Capi¬ 
tol  Company  and  to  create  a  surplus,  nor  was  it  ever  the 
intention  of  the  said  defendants  to  use  said  proceeds  to  pro¬ 
vide  for  such  reserve  and  such  surplus;  nor  was  the  said 
Capitol  Company,  including  its  assets  and  its  title  plant 
and  system,  then  free  from  debt,  and  the  plaintiff  avers 
that  at  said  time  the  liabilities  of  the  said  Capitol  Com¬ 
pany  v’ere  in  excess  of  its  assets  and  that  said  title  plant 
and  system  of  said  Capitol  Company,  although  far  from 
complete,  was  not  paid  for ;  whereas  in  truth  and  in  fact  the 
title  plant  of  the  defendant  Capitol  Company  was  not  one 
of  the  finest  title  plants  in  existence  and  it  was  not  un- 
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paralleled  in  its  mechanical  aspects,  and  it  did  not  include 
every  modern  feature  for  accurate  and  expeditious  title 
service,  and  the  plaintiff  further  alleges  that  the  said  title 
plant  of  said  Capitol  Company  was  not  complete  in  any 
of  its  aspects  and  it  was  wholly  inadequate  ahd  untrust¬ 
worthy  for  accurate  and  expeditious  title  servide;  nor  was 
the  Capitol  Company  one  of  the  most  remarkable  title  sys¬ 
tems  that  the  New  York  Company,  by  its  Solicitor  and 
Counsel,  had  ever  investigated,  and  the  plaintiff  avers  that 
no  investigation  of  said  title  system  of  the  said  Cap- 
7  itol  Company  was  ever  made  by  the  said  Solicitor 
and  Counsel  of  the  said  New  York  Company  that 
would  enable  him  to  pass  upon  the  merits  and  completeness 
of  said  title  system,  and  further  that  said  allege^  examina¬ 
tion  was  of  such  a  superficial  and  incomplete  character  as  to 
cause  any  report  thereon  to  be  both  misleading  and  unreli¬ 
able;  nor  was  the  management  of  the  defendant  Capitol 
Company  composed  of  representative,  experienced  and  pro¬ 
gressive  men  of  Washington,  D.  C.,  and  Baltimore,  Mary¬ 
land,  of  long  training  in  investment,  banking,  and  finance, 
the  legal  profession  and  title  business,  who  had  been  suc¬ 
cessful  and  whose  personal  investments  were  assurances  of 
the  careful  development  of  the  said  Capitol  Company  and 
an  unrestricted  extension  of  its  operations,  beyond  the 
limits  of  its  capital  structure;  whereas  in  truth  ahd  in  fact, 
said  New  York  Company  did  not  intend  to  guarantee  all 
certificates  of  titles  to  real  estate  issued  by  its  co^defendant 
Capitol  Company,  and  had  made  no  contract  with  the  said 
Capitol  Company,  in  writing  or  otherwise,  whereby  said 
New  York  Company  obligated  itself  to  guarantee  all  such 
title  certificates,  and  the  plaintiff  alleges  that  thej  only  obli¬ 
gation  undertaken  by  the  said  New  York  Company  was  in 
virtue  of  a  certain  agency  contract  between  the  ejefendants 
bearing  date  June  4,  1928,  which  contract  was  terminable 
at  the  option  of  the  said  New  York  Company,  and  was  in 
fact  terminated  on  or  about  April,  1930,  by  reason  of  which 
termination  all  obligations  of  said  New  York  Cqmpany  to 
insure  or  guarantee  certificates  of  title  issued  by  the  Capi¬ 
tol  Company  were  ended;  nor  was  said  Capitol  Company 
fully  equipped  to  take  care  of  the  demands  of  real  estate 
owners  and  real  estate  agents  in  Washington,  District  of 
Columbia,  and  vicinity,  in  furnishing  accurate  ai^d  expedi¬ 
tious  examinations  of  titles  to  real  estate  located  in  the 
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District  of  Columbia,  and  vicinity,  and  to  issue  certificates 
of  title  therefor ;  and  whereas  in  truth  and  in  fact  the  pur¬ 
chase  by  the  plaintiff  of  shares  of  capital  stock  of 

8  the  defendant  Capitol  Company  was  not  a  safe, 
sound,  prudent  and  advantageous  investment;  and 

whereas  in  truth  and  in  fact  the  said  New  York  Company 
had  not  established  permanent  relations  with  the  said  Capi¬ 
tol  Company  and  had  not  placed  resources  of  the  said  New 
York  Company,  of  over  $44,000,000,  at  the  disposal  of 
Washington  residents  and  business  men  in  the  prosecution 
of  the  title  business  by  the  said  Capitol  Company,  and 
whereas  in  truth  and  in  fact  the  said  New  York  Company 
with  capital  funds  of  over  $44,000,000  did  not  stand  ready 
at  all  times  to  substantiate  the  contract  between  the  said 
New  York  Company  and  the  said  Capitol  Company,  to  in¬ 
demnify  and  guarantee  titles  to  real  property  in  Washing¬ 
ton,  D.  C.,  Montgomery  and  Prince  George-  Counties,  Mary¬ 
land,  and  in  Arlington  and  Fairfax  Counties,  Virginia, 
when  passed  and  approved  by  the  said  Capitol  Company, 
and  whereas  in  truth  and  in  fact  the  said  shares  of  stock, 
preferred  and  common,  of  the  Capitol  Company  were 
worthless  and  valueless,  as  the  defendants,  by  their  respec¬ 
tive  officers  and  agents  well  knew;  and  thereafter,  on,  to 
wit:  in  June,  1929,  the  plaintiff,  at  the  instance  and  re¬ 
quest  of  the  defendants,  by  their  agents,  was  induced  to 
exchange  her  said  twenty  (20)  shares  of  preferred  stock 
of  said  Capitol  Company  for  forty  (40)  shares  of  the  com¬ 
mon  stock  of  said  Capitol  Company,  thereby  making  the 
total  holdings  of  the  plaintiff  fifty  (50)  shares  of  common 
stock  of  said  Capitol  Company,  vrhich  the  plaintiff  now 
owns. 

And  the  plaintiff  further  says  that  at  the  time  of  the  pur¬ 
chase  by  her  of  said  stock  and  at  the  time  of  the  exchange 
as  aforesaid,  the  preferred  and  common  stock  of  said  de¬ 
fendant  Capitol  Company  were  of  no  value,  of  which  fact 
the  plaintiff  was  ignorant  when  she  purchased  and  when 
she  exchanged  said  stock  as  aforesaid;  and  plaintiff  avers 
that  the  said  defendant  Capitol  Company,  has  continued 
from  the  time  of  its  incorporation  to  be  insolvent,  and  the 
said  stock  has  always  been  utterly  worthless  and  of  no 
value,  which  facts  plaintiff  did  not  discover  until 

9  to  wit :  April,  1930 ;  and  the  defendant  Capitol  Com¬ 
pany  ceased  in  the  month  of,  to  wit:  June,  1930,  to  be 
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engaged  in  or  to  do  any  business  whatever ;  thatj  by  reason 
of  the  premises  the  plaintiff  has  received  no  dividends, 
profits,  or  other  returns,  or  money  or  thing  of  value  for, 
or  on  account  of  said  shares  of  stock,  and  the  plaintiff  has 
been  and  is  unable  to  sell  her  said  shares  of  stock  at  any 
price ; 

Whereby,  and  by  reason  of  the  aforesaid  fals^,  deceitful 
and  fraudulent  statements,  assertions  and  representations 
made  by  the  defendants,  by  their  respective  officers  and 
agents,  the  plaintiff  was  deceived  and  has  wholy  lost  the 
said  sum  of  $2,500,  the  same  by  her  paid  as  aforesaid  for 
the  said  shares  of  stock,  to  the  damage  of  the  plaintiff  in 
the  sum  of  $2,500;  and  therefore  she  brings  thi^  suit,  and 
the  plaintiff  claims  of  the  defendants  on  accoupt  thereof 
Ihe  sum  of  $2,500,  with  interest  thereon  from  March  21, 
1929,  together  with  the  costs  of  this  suit. 

10  Second  Count.  j 

The  plaintiff,  Grace  L.  Hutton,  further  sues  tile  defend¬ 
ants,  New  York  Title  &  Mortgage  Company,  a  corporation, 
duly  incorporated,  organized  and  existing  und^r  and  by 
virtue  of  the  laws  of  the  State  of  New  York,  at  all  of  the 
times  mentioned  herein,  which  now  has  officers  apd  agents 
in  the  District  of  Columbia,  and  is  now  doing  business 
therein,  which  defendant  is  hereinafter  referred  to  as  the 
New  York  Company,  and  Capitol  Title  &  Guarantee  Com¬ 
pany,  a  corporation,  duly  incorporated,  organized  and  ex¬ 
ware,  at  all  of  ihe  times  mentioned  herein,  which  last  named 
isting  under  and  by  virtue  of  the  laws  of  the  State  of  Dela- 
defendant  now  has  officers  and  agents  in  the  said  District, 
and  is  hereinafter  referred  to  as  the  Capitol  Company,  for 
that  I 

Whereas,  on  to  wit,  the  21st  day  of  March,  192^,  and  for 
sometime  prior  thereto,  the  defendant,  the  Capijtol  Com¬ 
pany,  by  its  officers  and  agents,  was  engaged  pt  1425  I 
Street,  Northwest,  in  the  City  of  Washington,  District  of 
Columbia,  for  hire  and  reward,  in  the  business  of  examin¬ 
ing,  searching,  reporting  on,  and  certifying  to  titles  to  real 
estate,  and  furnishing  certificates  of  title  to  real  esfate  situ¬ 
ated  in  said  District  of  Columbia  and  elsewhere,  and  on, 
to  wit,  the  21st  day  of  March,  1929,  and  for  a  long  time 
prior  thereto,  the  defendant,  the  New  York  Company,  by 
its  officers,  and  agents,  and  by  its  co-defendanj,  as  its 
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agent,  was  also  engaged  at  the  office  of  its  co-defendant,  the 
Capitol  Company,  1425  I  Street,  Northwest,  in  said  City 
and  District,  in  the  business,  for  hire  and  reward,  of  insur¬ 
ing  titles  to  and  underwriting  policies  of  title  insurance 
written  by  its  co-defendant  on  real  estate,  situated  in  said 
City  and  District,  and  elsewhere,  pursuant  to  the  terms  of 
a  written  contract  entered  into  between  the  defendant  com¬ 
panies,  bearing  date  on,  to  wit:  June  4,  1928,  in  which  it 
was  provided,  among  other  things,  that  the  defendant,  the 
New  York  Company,  thereby  appointed  its  co-defendant, 
the  Capitol  Company,  to  be  the  exclusive  agent  of 

11  said  Newi  York  Company,  to  obtain  business  for  said 
New  York  Company,  namely,  the  insuring  of  titles 

to,  and  the  underwriting  of  and  guaranteeing  of  policies  of 
title  insurance  written  by  the  said  Capitol  Company,  on 
real  estate  situated  in  the  District  of  Columbia,  in  Mont¬ 
gomery  and  Prince  Georges  Counties,  Maryland,  and  in 
Arlington  and  Fairfax  Counties,  Virginia,  for  certain  fees 
and  considerations  to  be  collected  and  paid  by  the  said 
Capitol  Company  to  said  New  York  Company,  and  the  said 
Capitol  Company  thereby  accepted  said  agency  and  agreed 
to  act  exclusively  for  said  New  York  Company  and  to  serve 
no  other  person,  firm  or  corporation  in  the  like  manner  or 
in  any  other  capacity  in  competition  therewith,  which  said 
agency  was  terminated  on  or  about  April,  1930;  and  for 
that 

Whereas,  on,  to  wit,  the  21st  day  of  March,  1929,  and  for 
a  long  time  prior  thereto,  the  defendant  Capitol  Company 
was  insolvent  and  it  was  engaged  in  an  unprofitable  busi¬ 
ness,  and  the  expenses  of  said  defendant’s  business  were, 
and  for  a  long  time  prior  to  said  21st  day  of  March,  1929, 
had  been  greater  than  the  income  derived  from  its  said 
business,  and  on,  to  wit:  the  21st  day  of  March,  1929,  the 
capital  stock,  preferred  and  common,  of  said  Capitol  Com¬ 
pany,  was,  and  for  a  long  time  theretofore,  to  wit:  since 
the  "date  of  its  incorporation  and  organization  as  such  cor¬ 
poration,  on,  to  wit:  August  19,  1926,  had  been  utterly 
worthless  and  of  no  value ;  and  for  that 

Whereas,  the  said  defendants,  and  each  of  them,  on,  to 
wit:  March  21,  1929,  might  and  could,  and  ought  to  have 
known  the  financial  condition  and  state  of  business  of  the 
said  Capitol  Company,  and  to  have  known  that  the  said 
Capitol  Company  was  insolvent  and  that  its  said  business 
was  unprofitable  and  that  its  said  stock  was  utterly  worth- 
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less  and  of  no  value,  but  the  defendants,  in  performing  their 
duties  in  the  premises,  negligently  and  recklessly  failed  and 
omitted  to  inform  themselves  with  respect  thereto,  as  the 
defendants  then  and  there  well  knew  and  which 
12  financial  condition  the  plaintiff  did  not  know  and  she 
was  without  the  means  of  knowing  and  did  not  sus¬ 
pect  until  long  after  the  purchase  by  the  plaintiff  of  cer¬ 
tain  shares  of  common  and  preferred  stock  of  the  said 
Capitol  Company  and  the  exchange  of  preferred  stock  for 
common  stock  as  herein  set  forth. 

And  the  plaintiff  avers  and  says  that  on,  to  wit:  March 
21,  1929,  the  defendant  Capitol  Company  was  possessed  of 
a  large  number  of  its  capital  common  and  preferred  stock 
and  desired  to  sell  and  dispose  of  the  same,  of  which  its 
co-defendant,  the  New  York  Company,  by  its  cheers  and 
agents,  well  knew,  and  the  said  defendants,  by  tl|eir  respec¬ 
tive  officers  and  agents,  acting  by  concert  between  them, 
and  in  the  furtherance  of  a  common  purpose  and  design  to 
deceive  and  to  defraud  the  plaintiff,  did,  on  to  wit,  March 
21,  1929,  at  the  City  of  Washington,  District  of  Columbia, 
wrongfully  and  injuriously  contriving  and  intending  to 
deceive,  defraud  and  injure  the  plaintiff  in  this  behalf,  then 
and  there  falsely,  fraudulently,  negligently,  recklessly, 
deceitfully  represent  and  assert  to  the  plaintiff  as  follows: 

1.  That  the  defendant  Capitol  Company  was  solvent  and 
that  its  business  was  prosperous  and  that  its  ^issets  and 
capital  stock  were  then  of  great  value; 

2.  That  the  proceeds  to  be  derived  from  the  sale  of  the 
capitol  stock  of  the  defendant  Capitol  Company  were  in¬ 
tended  to  be  used  and  would  be  used  to  provide  a  reserve 
fund  of  approximately  Five  hundred  thousand  cellars  for 
said  Capitol  Company  and  to  create  a  surplus,  j 

3.  That  the  said  Capitol  Company,  including  its  assets 
and  its  title  plant  and  system,  were  then  free  from  debt. 

4.  That  the  title  plant  of  the  defendant  Capitol  Com¬ 
pany  was  one  of  the  finest  title  plants  in  existence  and 
that  it  was  unparalleled  in  its  mechanical  aspects,  includ¬ 
ing  every  modern  feature  for  accurate  and  expeditious  title 

service. 


13  5.  That  the  defendant  Capitol  Company  had  one 

of  the  most  remarkable  title  systems  which  the  de¬ 
fendant  New  York  Company,  by  its  Solicitor  and  Counsel, 
had  ever  investigated,  and  that  the  said  plant  of  said  Cap¬ 
itol  Company  was  worth  a  very  high  figure ; 
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6.  That  experts  of  title  plants,  employed  by  the  defend¬ 
ant,  the  New  York  Company,  had  examined  the  title  plant 
of  its  co-defendant,  the  Capitol  Company,  and  had  pro¬ 
nounced  the  sajne  to  be  one  of  the  finest  title  plants  in 
existence ; 

7.  That  the  management  of  the  defendant  Capitol  Com¬ 
pany  was  composed  of  representative,  experienced  and 
progressive  men  of  Washington,  D.  C.,  and  Baltimore,  Md., 
of  long  training  in  investment,  banking  and  finance,  the  legal 
profession  and  title  business,  who  had  been  successful  in 
large  business  operations  and  whose  personal  investments 
were  assurances  of  the  careful  development  of  the  Capitol 
Company  and  an  unrestricted  extension  of  its  operations, 
beyond  the  limits  of  its  capital  structure ; 

8.  That  the  said  New  York  Title  Company  would  guar¬ 
antee  all  certificates  of  title  to  real  estate  issued  bv  its  co- 

w 

defendant  Capitol  Company. 

9.  That  the  said  Capitol  Company  was  fully  equipped  to 
take  care  of  the  demands  of  real  estate  owners  and  real 
estate  agents  in  the  City  of  Washington,  District  of  Colum¬ 
bia,  and  vicinity,  to  furnish  accurate  and  expeditious  ex¬ 
aminations  of  title  to  real  estate  located  in  the  District  of 
Columbia,  and  vicinity,  and  to  issue  certificates  of  title 
therefor ; 

10.  That  the  purchase  by  the  plaintiff  of  shares  of  capital 
stock  of  the  defendant  Capitol  Company  was  a  safe,  sound, 
prudent  and  advantageous  investment; 

11.  That  the  said  New  York  Company  had  established 
permanent  relations  with  the  Capitol  Company  and  had 
placed  the  resources  of  the  New  York  Company,  which  de¬ 
fendants  asserted  consisted  of  capital  funds  of  over  $44,- 
000,000  at  the  disposal  of  Washington  residents  and  busi¬ 
ness  men  in  the  prosecution  of  the  title  business  of  the  said 

Capitol  Company; 

14  12.  That  the  said  New  York  Company  was  affili¬ 

ated  with  the  Capitol  Company  and  that  the  Capitol 
Company  could  personally  assure  the  business  men  and 
others  interested  in  the  project  of  the  Capitol  Company 
that  the  New  York  Company  with  its  capital  funds  of  over 
$44,000,000,  stood  ready  at  all  times  to  substantiate  the 
contract  between  the  defendant  companies  to  indemnify 
and  guarantee  the  titles  to  real  property  in  Washington, 
D.  C.,  Montgomery  and  Prince  Georges  Counties,  Mary- 
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land,  and  in  Arlington  and  Fairfax  Countie^,  Virginia, 
when  passed  and  approved  by  the  Capitol  Company; 

And  the  plaintiff  avers  that  the  defendants,  by  its  offi¬ 
cers  and  agents,  intended  that  the  aforesaid  representa¬ 
tions  should  be  acted  upon  by  the  plaintiff  in  purchasing 
certain  shares  of  stock  of  said  Capitol  Compaily;  and  on, 
to  wit,  March  21,  1929,  the  plaintiff  did  not  know  the  said 
representations  were  false,  but  then  and  there  believed 
them  to  be  true ;  whereupon,  heretofore,  to  wit,  on  the  said 
21st  day  of  March,  1929,  the  plaintiff,  confiding  in  the  afore¬ 
said  representations  and  assertions  of  the  defendants,  and 
at  the  instance  and  request  of  the  defendants,  and  in  re¬ 
liance  upon  said  representations,  bargained  tol  buy  from 
the  defendant  Capitol  Company,  shares  of  the  capital  stock 
of  said  defendant  Capitol  Company,  and  the  plaintiff  says 
that  on,  to  wit,  March  21,  1929,  the  plaintiff  then  and  there 
confiding  in  the  knowledge,  judgment  and  veradity  of  said 
defendants  and  their  agents,  and  believing  that  the  said 
defendants  were  well  informed  of  the  premises  and  well 
acquainted  with  the  conditions  and  prospects  of  said  Capi¬ 
tol  Company,  and  the  said  defendants  then  and  there  well 
knowing  that  the  said  plaintiff  so  believed  in  the  defendants 
and  their  agents,  and  the  defendants  knowing  ^n d  intend¬ 
ing  that  the  plaintiff  should  and  did  act  upon  hnd  in  ac¬ 
cordance  with  the  information,  advice,  and  the  aforesaid 
assertions  and  representations  then  by  the  said  defend¬ 
ants  given  to  the  said  plaintiff,  whereby  the  defendants 
then  and  there  caused,  induced  and  procured  the 
15  plaintiff  to  purchase  from  the  defendant  Capitol 
Company  a  large  number  of  shares  of  tfhe  capital 
stock  of  said  Capitol  Company,  to  wit,  twenty  (£0)  shares 
of  preferred  stock  and  ten  (10)  shares  of  common  stock  at 
and  for  the  sum  of  Twenty-five  hundred  dollar^,  and  the 
plaintiff,  afterwards,  on,  to  wit,  the  said  21st  day  of  March, 
1929,  at  the  City  of  Washington,  District  of  Columbia,  paid 
to  the  defendant  Capitol  Company  the  said  sum  of  Twenty- 
five  hundred  dollars  for  the  said  stock;  and  whereas  in 
truth  and  in  fact,  the  defendant  Capitol  Company  was 
neither  solvent  nor  was  its  business  prosperous  |  nor  were 
its  assets  or  capital  stock  then  of  great  value;  nor  were 
the  proceeds  to  be  derived  from  the  sale  of  the  capitol  stock 
of  the  defendant  Capitol  Title  &  Guarantee  Cojnpany  to 
be  used  to  provide  a  reserve  fund  of  approximately  Five 
hundred  thousand  dollars  for  said  Capitol  Company  and 
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to  create  a  surplus,  nor  was  it  ever  the  intention  of  the 
said  defendants  to  use  said  proceeds  to  provide  for  such 
reserve  and  such  surplus;  nor  was  the  said  Capitol  Com¬ 
pany,  including  its  assets  and  its  title  plant  and  system, 
then  free  from  debt,  and  the  plaintiff  avers  that  at  said 
time  the  liabilities  of  said  Capitol  Company  were  in  excess 
of  its  assets  and  that  said  title  plant  and  system  of  said 
Capitol  Company,  although  far  from  complete,  was  not 
paid  for;  whereas  in  truth  and  in  fact  the  title  plant  of 
the  defendant  Capitol  Company  was  not  one  of  the  finest 
title  plants  in  existence  and  it  was  not  unparalleled  in  its 
mechanical  aspects,  and  it  did  not  include  every  modern 
feature  for  accurate  and  expeditious  title  service,  and  the 
plaintiff  further  alleges  that  the  said  title  plant  of  said 
Capitol  Company  was  not  complete  in  any  of  its  aspects 
and  it  was  wholly  inadequate  and  untrustworthy  for  ac¬ 
curate  and  expeditious  title  service;  nor  was  the  Capitol 
Company  one  of  the  most  remarkable  title  systems  that  the 
New  York  Company,  by  its  Solicitor  and  Counsel,  had  ever 
investigated,  and  the  plaintiff  avers  that  no  investigation 
of  said  title  system  of  the  said  Capitol  Company  was  ever 
made  bv  the  said  Solicitor  and  Counsel  of  the  said 
16  New  York  Company  that  would  enable  him  to  pass 
upon  the  merits  and  completeness  of  said  title  sys¬ 
tem,  and  further  that  said  alleged  examination  was  of  such 
a  superficial  and  incomplete  character  as  to  cause  any  re¬ 
port  thereon  to  be  both  misleading  and  unreliable;  nor 
was  the  management  of  the  defendant  Capitol  Company 
composed  of  representative,  experienced  and  progressive 
men  of  Washington,  D.  C.,  and  Baltimore,  Maryland,  of 
long  training  in  investment,  banking  and  finance,  the  legal 
profession  and  title  business,  who  had  been  successful  and 
whose  personal  investments  were  assurances  of  the  care¬ 
ful  development  of  the  said  Capitol  Company  and  an  un¬ 
restricted  extension  of  its  operations,  beyond  the  limits  of 
its  capital  structure;  whereas  in  truth  and  in  fact,  said 
New  York  Company  did  not  intend  to  guarantee  all  cer¬ 
tificates  of  title  to  real  estate  issued  bv  its  co-defendant 
Capitol  Company,  and  had  made  no  contract  with  the  said 
Capitol  Company,  in  writing  or  otherwise,  whereby  said 
New  York  Company  obligated  itself  to  guarantee  all  such 
title  certificates,  and  the  plaintiff  alleges  that  the  only 
obligation  undertaken  by  the  said  New  York  Company 
was  in  virtue  of  a  certain  agency  contract  between  the  de- 
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fendants  bearing  date  June  4,  1928,  which  contract  was 
terminable  at  the  option  of  the  said  New  York[  Company, 
and  was  in  fact  terminated  on  or  about  Aprjl,  1930,  by 
reason  of  which  termination  all  obligations  of  said  New 
York  Company  to  insure  or  guarantee  certificates  of  titles 
issued  by  the  Capitol  Company  were  ended;  nor  was  said 
Capitol  Company  fully  equipped  to  take  care  of  the  de¬ 
mands  of  real  estate  owners  and  real  estate1  agents  in 
Washington,  District  of  Columbia,  and  vicinity,  in  fur¬ 
nishing  accurate  and  expeditious  examinations  of  titles 
to  real  estate  located  in  the  District  of  Columbia,  and 
vicinity,  and  to  issue  certificates  of  title  therefor;  and 
whereas  in  truth  and  in  fact  the  purchase  by  tljie  plaintiff 
of  shares  of  capital  stock  of  the  defendant  Capitol  Com¬ 
pany  was  not  a  safe,  sound,  prudent  and  advantageous  in¬ 
vestment;  and  whereas  in  truth  and  in  fact,  th^  said  New 
York  Company  had  not  established  permanent  rela- 
17  tions  with  the  said  Capitol  Company  and  had  not 
placed  resources  of  the  said  New  York  Company,  of 
over  $44,000,000,  at  the  disposal  of  Washington  residents 
and  business  men  in  the  prosecution  of  the  title  business  by 
the  said  Capitol  Company;  and  whereas  in  trijith  and  in 
fact,  the  said  New  York  Company  with  capital  funds  of 
over  $44,000,000,  did  not  stand  ready  at  all  times  to  sub¬ 
stantiate  the  contract  between  the  said  New  York  Com¬ 
pany  and  the  said  Capitol  Company,  to  indemnify  and 
guarantee  titles  to  real  property  in  Washington,  D.  C., 
Montgomery  and  Prince  Georges  Counties,  Maryland,  and 
in  Arlington  and  Fairfax  Counties,  Virginia,  when  passed 
and  approved  by  the  said  Capitol  Company;  and  whereas 
in  truth  and  in  fact,  the  said  shares  of  stock,  preferred  and 
common,  of  the  Capitol  Company  were  worthless  and 
valueless;  and  by  reason  of  the  premises,  the  purchase  of 
the  said  stock  by  the  plaintiff  of  the  said  Capitol  Company, 
as  aforesaid,  was  not  a  safe,  sound,  prudent  or  advan¬ 
tageous  investment,  as  each  of  the  defendants,  by  its  offi¬ 
cers  and  agents,  then  and  there,  were  able  and  bound  to 
know,  and  might,  could  and  ought  to  have  knowji,  and  the 
plaintiff,  then  and  there,  did  not  know  and  had  no  reason 
to  believe  or  suspect  that  said  stock  was  unsafe,  and 
valueless;  and  the  plaintiff  further  avers  and  sa^s  that  the 
defendants,  by  their  officers  and  agents,  were  able  and 
bound  to  know  and  could  and  ought  to  have  kfnown,  on, 
to  wit,  March  21,  1929,  and  prior  thereto,  that  all  of  the 
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representations,  set  forth  specifically  in  paragraphs  num¬ 
bered  1  to  12,  both  inclusive,  hereof,  were  untrue  and  the 
falsity  thereof  the  plaintiff  did  not  know,  on,  to  wit,  March 
21,  1929,  when  she  purchased  said  stock,  nor  when  she  ex¬ 
changed  preferred  stock  for  common  stock  in  said  Capitol 
Copmany  as  hereinafter  set  forth,  nor  did  the  plaintiff 
have  reason  to  believe  or  suspect  that  any  one  of  the  afore¬ 
said  representations  was  false;  and  thereafter,  on,  to  wit, 
in  June,  1929,  the  plaintiff,  at  the  instance  of  the  defend¬ 
ants,  by  their  agents,  was  induced  to  exchange  her 

18  said  twenty  (20)  shares  of  preferred  stock  of  said 
Capitol  Company  for  forty  (40)  shares  of  common 

stock  of  said  Qapitol  Company  thereby  making  the  total 
holdings  of  the  plaintiff  fifty  (50)  shares  of  common  stock 
of  said  Capitol  Company,  which  the  plaintiff  now  owns. 

By  means  and  in  consequence  of  which  said  false,  deceit¬ 
ful  and  fraudulent  assertions  of  the  defendants,  by  their 
officers  and  agents,  the  plaintiff  believing  said  assertions  to 
be  true  and  not  knowing  them  to  be  false,  but  confiding 
therein  and  in  said  defendants,  the  plaintiff  was  caused,  in¬ 
duced  and  procurred  to  purchase  the  stock  aforesaid,  and  to 
exchange  the  aforesaid  shares  of  preferred  stock  in  said 
company  for  common  stock  therein  as  above  set  forth,  which 
said  stock  of  the  said  Capitol  Company,  both  common  and 
preferred,  the  plaintiff  did  not  learn  until  long  after  the 
purchase  and  exchange  of  said  stock,  had  always  been  ut¬ 
terly  worthless,  as  herein  set  forth. 

And  the  plaintiff  avers  that  the  defendant  Capitol  Com¬ 
pany  has  ceased  to  be  engaged  in  or  do  any  business  what¬ 
ever,  and  that  by  reason  of  the  premises,  plaintiff  has  re¬ 
ceived  no  dividends,  profits  or  other  returns  of  money  or 
thing  of  value  for  or  on  account  of  said  stock,  and  the  plain¬ 
tiff  has  been  and  is  unable  to  sell  the  said  stock  at  any 
price. 

And  the  plaintiff  further  avers  and  says  that  the  said 
defendant  Capitol  Company  has  continued  from  the  time 
of  its  incorporation  to  be,  and  is  now,  hopelessly  insolvent, 
and  the  said  stock  has  always  been  utterly  worthless  and 
of  no  value,  which  facts  plaintiff  did  not  discover  until  long 
after  she  purchased  and  exchanged  her  said  stock ; 

Whereby,  and  by  reason  of  the  aforesaid  false,  deceitful 
and  fraudulent  statements,  assertions  and  represen- 

19  tations  made  by  the  defendants,  by  their  respective 
officers  and  agents,  the  plaintiff  was  deceived,  and 
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has  wholly  lost  the  said  sum  of  $2,500,  the  sapie  by  her 
paid  as  aforesaid  for  the  said  shares  of  stock,  to  the  dam¬ 
age  of  the  plaintiff  in  the  sum  of  $2,500 ;  and  therefore  she 
brings  this  suit,  and  claims  of  the  defendants  on  account 
thereof  the  sum  of  $2,500,  with  interest  thereon  from  March 
21, 1929,  together  with  the  costs  of  this  suit. 

LEVI  H.  DAVID, 

E.  HILTON  JACKSON, 

Attorneys  for  Plaintiff. 

Memorandum. 

January  12,  1933. — Leave  to  plaintiff  to  file  Second 
Amended  Declaration  with  Amendments  and  former  plead¬ 
ings  to  stand  thereto. 

20  Pleas  of  Defendant  New  York  Title  and  Mortgage 
Company  to  Plaintiff's  Second  Amended  Declaration. 

Filed  July  15,  1931.  j 

|  '  r 

I 

1.  Now  comes  the  defendant  New  York  Title  hnd  Mort¬ 
gage  Company,  a  corporation,  by  its  attorneys  of  record, 
and  for  a  plea  to  the  first  count  of  the  plaintiff’s  second 
amended  declaration  says  as  follows:  This  defendant  ad¬ 
mits  that  at  all  of  the  times  mentioned  in  said  count  of 
said  declaration  it  was  and  is  now  a  corporation,  duly  in¬ 
corporated,  organized  and  existing  under  and  t>y  virtue 
of  the  laws  of  the  State  of  New  York,  and  that  at  the  time 
when  said  declaration  was  filed  it  had  officers  and  agents  in 
the  District  of  Columbia  and  was  then  doing  business 
therein.  This  defendant  admits  also  that  the  Capitol  Title 
&  Guarante  Company,  Inc.  was  a  corporation,  di^ly  incor¬ 
porated,  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Delaware  at  all  of  the  times  nkentioned 
in  said  count  of  said  declaration,  but  this  defendant  has  no 
knowledge  or  information  sufficient  to  form  a  belief  whether 
or  not  the  said  Capitol  Title  &  Guarantee  Company,  Inc. 
at  the  time  when  said  declaration  was  filed  had,  or  now  has, 
officers  and  agents  in  the  District  of  Columbia.  This  de¬ 
fendant  admits  that  on  the  21st  day  of  March,  1)929,  and 
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for  some  time  prior  thereto  the  defendant  Capitol  Com¬ 
pany  was  in  the  business  of  examining,  searching,  report¬ 
ing  on,  and  certifying  to  titles  to  real  estate  and  furnish¬ 
ing  certificates  of  title  to  real  estate  as  in  said  count  of 
said  declaration  alleged.  This  defendant  admits 

21  also  thatl  on  the  21st  day  of  March,  1929,  and  for 
some  time  prior  thereto  it  was  engaged  in  the  busi¬ 
ness  of  insuring  titles  to  and  underwriting  policies  of  title 
insurance  written  by  the  said  Capitol  Company  on  real 
estate  situated  in  the  District  of  Columbia  and  elsewhere 
as  alleged  in  said  count  of  said  declaration;  and  this  de¬ 
fendant  admits  that  by  the  terms  of  a  written  contract 
entered  into  between  this  defendant  and  the  said  Capitol 
Company  bearing  date  on  the  4th  day  of  June,  1928,  this 
defendant  appointed  the  said  Capitol  Company  as  and  to 
be  its  exclusive  agent  for  the  transaction  of  its  business  of 
insuring  titles  to  and  underwriting  policies  of  title  insur¬ 
ance  thereafter  written  on  real  estate  situated  in  the  Dis¬ 
trict  of  Columbia,  in  Montgomery  and  Prince  Georges  Coun¬ 
ties,  Maryland,  and  in  Arlington  and  Fairfax  Counties,  Vir¬ 
ginia,  and  admits  also  that  said  agency  was  terminated  on 
or  about  April,  1930.  This  defendant  has  no  knowledge  or 
information  sufficient  to  form  a  belief  whether  on  March 
21, 1929,  the  said  Capitol  Company  was  possessed  of  a  large 
number  of  its  capital  common  and  preferred  stock  and  de¬ 
sired  to  sell  and  dispose  of  the  same.  This  defendant 
admits  only  so  much  of  the  further  allegation  as  states  that 
on  or  about  March  21,  1929,  the  plaintiff  purchased  from 
the  said  Capitol  Company  twenty  shares  of  preferred  stock 
and  ten  shares  of  common  stock  of  said  company  at  and 
for  the  sum  of  twenty-five  hundred  dollars  paid  by  the 
plaintiff  to  the  said  Capitol  Company.  This  defendant  ad¬ 
mits  only  so  much  of  the  further  allegation  as  states  that 
in  June,  1929,  the  plaintiff  exchanged  her  said  twenty  shares 
of  preferred  stock  of  said  Capitol  Company  for  forty  shares 
of  the  common  stock  of  said  Capitol  Company,  but  this  de¬ 
fendant  has  no  knowledge  or  information  sufficient  to  form 
a  belief  regarding  the  present  ownership  of  said  shares 
by  the  plaintiff,  i  This  defendant  admits  that  the  said  Capi¬ 
tol  Company  ceased  in  the  month  of  June,  1930,  to  be  en¬ 
gaged  in  or  to  do  any  business  whatever,  and  admits  that 

the  plaintiff  has  received  no  dividends  on  account  of 

22  said  shares  of  stock,  but  this  defendant  has  no  knowl¬ 
edge  or  information  sufficient  to  form  a  belief 
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whether  the  plaintiff  has  received  any  other  returns  of  any 
kind  for  said  shares  or  whether  the  plaintiff  has  been  and  is 
unable  to  sell  her  said  shares  at  any  price.  This  defendant 
denies  all  of  the  remaining  allegations  of  said  count. 

2.  Now  comes  the  defendant  New  York  Title  and  Mort¬ 
gage  Company,  a  corporation,  by  its  attorneys  of  record, 
and  for  a  plea  to  the  second  count  of  the  plaintiff’s  second 
amended  declaration  says  as  follows:  This  defendant  ad¬ 
mits  that  at  all  of  the  times  mentioned  in  said  count  of 
said  declaration  it  was  and  is  now  a  corporation,  duly  in¬ 
corporated,  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York,  and  that  at  the  time 
when  said  declaration  was  filed  it  had  officers  and  agents 
in  the  District  of  Columbia  and  was  then  doing  business 
therein.  This  defendant  admits  also  that  the  Cajpitol  Title 
&  Guarantee  Company,  Inc.  was  a  corporation,  duly 
incorporated,  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Delaware  at  all  of  the  times 
mentioned  in  said  count  of  said  declaration,  but  this  de¬ 
fendant  has  no  knowledge  or  information  sufficient  to  form 
a  belief  whether  or  not  the  said  Capitol  Title  &  Guarantee 
Company,  Inc.,  at  the  time  when  said  declaration1,  was  filed 
had,  or  now  has,  officers  and  agents  in  the  District  of  Co¬ 
lumbia.  This  defendant  admits  that  on  the  2lCt  day  of 
March,  1929,  and  for  some  time  prior  thereto  tbe  defend¬ 
ant  Capitol  Company  was  in  the  business  of  examining, 
searching,  reporting  on,  and  certifying  to  titles  to  real  es¬ 
tate  and  furnishing  certificates  of  title  to  real  estate  as  in 
said  count  of  said  declaration  alleged.  This  defendant  ad¬ 
mits  also  that  on  the  21st  day  of  March,  1929,  and  for  some 
time  prior  thereto  it  was  engaged  in  the  business 
23  of  insuring  titles  to  and  underwriting  policies  of 
title  insurance  written  by  the  said  Capitol  Com¬ 
pany  on  real  estate  situated  in  the  District  of  Columbia 
and  elsewhere  as  alleged  in  said  count  of  said  declaration ; 
and  this  defendant  admits  that  by  the  terms  of  i  written 
contract  entered  into  between  this  defendant  andj  the  said 
Capitol  Company  bearing  date  on  the  4th  day  jof  June, 
1928  this  defendant  appointed  the  said  Capitol  Company 
as  and  to  be  its  exclusive  agent  for  the  transaction  of  its 
business  of  insuring  titles  to  and  underwriting  policies 
of  title  insurance  thereafter  written  on  real  estate  situated 
in  the  District  of  Columbia,  in  Montgomery  and  Prince 
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Georges  Counties,  Maryland,  and  in  Arlington  and  Fair¬ 
fax  Counties,  Virginia,  and  admits  also  that  said  agency 
was  terminated  on  or  about  April,  1930.  This  defendant 
has  no  knowledge  or  information  sufficient  to  form  a  belief 
whether  on  March  21,  1929,  the  said  Capitol  Company  was 
possessed  of  a  large  number  of  its  capital  common  and 
preferred  stock  and  desired  to  sell  and  dispose  of  the  same. 
This  defendant  admits  only  so  much  of  the  further  allega¬ 
tion  as  states  that  on  or  about  March  21,  1929,  the  plain¬ 
tiff  purchased  from  the  said  Capitol  Company  twenty 
shares  of  preferred  stock  and  ten  shares  of  common  stock 
of  said  company  at  and  for  the  sum  of  twenty-five  hundred 
dollars  paid  by  the  plaintiff  to  the  said  Capitol  Company. 
This  defendant  admits  only  so  much  of  the  further  alle¬ 
gation  as  states  that  in  June,  1929,  the  plaintiff  exchanged 
her  said  twenty  shares  of  preferred  stock  of  said  Capitol 
Company  for  forty  shares  of  the  common  stock  of  said 
Capitol  Company,  but  this  defendant  has  no  knowledge  or 
information  sufficient  to  form  a  belief  regarding  the  pres¬ 
ent  ownership  of  said  shares  by  the  plaintiff.  This  de¬ 
fendant  admits  that  the  said  Capitol  Company  ceased  in 
the  month  of  June,  1930,  to  be  engaged  in  or  to  do  any  busi¬ 
ness  whatever,  and  admits  that  the  plaintiff  has  received 
no  dividends  on  account  of  said  shares  of  stock,  but 
24  this  defendant  has  no  knowledge  or  information 
sufficient  to  form  a  belief  whether  the  plaintiff  has 
received  any  other  returns  of  any  kind  for  said  shares  or 
whether  the  plaintiff  has  been  and  is  unable  to  sell  her 
said  shares  at  any  price.  This  defendant  denies  all  of  the 
remaining  allegations  of  said  count. 

MARSH  &  ROGERS, 

EDWARD  S.  BAILEY, 

Attorneys  for  Defendant  New 

York  Title  and  Mortgage  Co. 

Service  of  a  copy  of  the  above  pleas  acknowledged  this 
15th  dav  of  Julv,  1931. 

E.  HILTON  JACKSON, 

L., 

LEVI  H.  DAVID, 

Attorneys  for  Plaintiff. 
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Memorandum . 

January  24,  1933. — Verdict  for  plaintiff  i:or  $2,500 
against  both  defendants,  but  without  interest. 

25  Motion  for  a  New  Trial . 


Filed  January  28,  1933. 

**•••* 


Comes  now  the  defendant,  New  York  Title  and  Mortgage 
Company,  by  its  attorneys,  Marsh  &  Rogers  and  Edward 

S.  Bailey,  and  comes  now  also  the  defendant,  Capitol  Title 
and  Guarantee  Company,  by  its  attorney,  Lucian  H.  Van- 
do  ren,  and  severally  move  the  Court  for  a  new  t]rial  in  the 
above  entitled  cause  and  for  reasons  therefor  show  to  the 
Court. 


1.  That  the  Court  erred  in  not  directing  a  verdict  for  the 
defendant,  New  York  Title  and  Mortgage  Company. 

2.  The  Court  erred  in  not  directing  a  verdict  J3or  the  de¬ 
fendant,  Capitol  Title  and  Guarantee  Company  Inc. 

3.  The  Court  erred  in  instructing  the  jury. 

4.  The  Court  erred  in  granting  certain  instructions  re¬ 
quested  by  the  plaintiff. 

5.  The  Court  erred  in  denying  certain  instructions  re¬ 
quested  by  the  defendants. 

6.  The  verdict  is  contrary  to  the  evidence. 

7.  That  the  verdict  is  contrary  to  the  weighl 
dence. 

i 

8.  The  Court  erred  in  admitting  evidence  contrary  to 

law. 

26  9.  That  the  damages  given  by  the  verdicjt  are  ex¬ 

cessive. 


t  of  evi- 


MARSH  and  ROGERS, 

EDWARD  S.  BAILEY, 

Attorneys  for  the  Defendant  New 
York  Title  and  Mortgage  Company . 
LUCIAN  H.  VANDOREN,  j 


Attorney  for  the  Defendant  Capitol 
Title  a/nd  Guarantee  Co 


mpany. 


22 


NEW  YORK  TITLE  &  MORTGAGE  COMPANY  VS. 


To  Levi  H.  David,  Esq.,  and  E.  Hilton  Jackson,  Esq., 
Attorneys  for  plaintiff : 

You  are  hereby  notified  that  the  foregoing  motion  will 
be  calendared  for  consideration  and  submission  to  the 
Court  on  a  day  assigned  by  the  trial  justice  for  the  hear¬ 
ing  thereof. 

EDWARD  S.  BAILEY, 
MARSH  and  ROGERS, 

!  L.  H.  VANDOREN, 

!  Attorneys  for  Defendants. 

Service  of  a  copy  of  the  foregoing  motion  and  notice  and 
of  the  statements  of  points  and  authorities  attached  thereto 
acknowledged  this  28’th  day  of  Januarv,  1933. 

E.  HILTON  JACKSON, 

L., 

Attorneys,  for  Plaintiff. 

27  Supreme  Court  of  the  District  of  Columbia. 

Saturday,  March  18,  1933. 

Session  resumed  pursuant  to  adjournment,  Hon.  Jen¬ 
nings  Bailey,  Justice,  presiding. 

##*•#•• 

Upon  consideration  of  the  motion  filed  herein,  for  a  new 
trial,  it  is  ordered  that  said  motion  be,  and  the  same  is 
hereby  overruled,  and  judgment  on  verdict  is  ordered. 

Wherefore,  it  is  considered  that  plaintiff  recover  of  de¬ 
fendants  herein  the  sum  of  Two  Thousand  Five  Hundred 
Dollars  ($2,500.00)  but  without  interest,  together  with  costs 
of  suit  to  be  taxed  bv  the  clerk  and  have  execution  thereof. 

Memoranda. 

March  21,  1933. — Appeal  noted  in  open  Court;  superse¬ 
deas  bond  fixed  at  $3,500.00. 

April  10,  1933. — Motion  of  New  York  Title  &  Mortgage 
Company  to  extend  time  to  May  1,  1933,  to  file  Bill  of  Ex¬ 
ceptions,  granted. 

April  11,  1933. — Stipulation  of  counsel  for  plaintiff  and 
New  York  Title  &  Mortgage  Company  that  $3,500.00  in 
Liberty  Bonds  be  deposited  in  lieu  of  supersedeas  bond 
filed. 
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$3,500.00  in  Liberty  Bonds  by  New  York  Title  &  Mort¬ 
gage  Company  deposited  in  lieu  of  supersedeas  bond  on 
appeal. 

April  27,  1933. — Time  to  file  Bill  of  Exceptions  of  de¬ 
fendant  New  York  Title  and  Mortgage  Company  ex- 

28  tended  to  and  including  May  15,  1933. 

May  15,  1933. — Proposed  Bill  of  Exceptions  of 
New  York  Title  and  Mortgage  Company  filed. 

29  Assignments  of  Error . 

Filed  June  10, 1933.  ! 

******* 

The  defendant  New  York  Title  &  Mortgage  Company 
hereby  assigns  as  error  committed  by  the  trial  cpurt  in  the 
above  entitled  cause  the  following: 

1.  Error  of  the  court  in  denying  the  motion  of  the  de¬ 
fendant,  New  York  Title  &  Mortgage  Company,  at  the’ 
close  of  plaintiff’s  case,  to  direct  the  jury  to  return  a  ver¬ 
dict  for  said  defendant. 

2.  Error  of  the  court  in  denying  the  motion  of  the  de¬ 
fendant,  New  York  Title  &  Mortgage  Company,  at  the 
close  of  the  whole  evidence,  to  direct  the  jury  to  return 
a  verdict  for  said  defendant. 

3.  Error  of  the  court  in  refusing  to  grant  this  defend¬ 
ant’s  Prayer  Number  One. 

4.  Error  of  the  court  in  refusing  to  grant  thjis  defend¬ 
ant’s  Prayer  Number  Three. 

5.  Error  of  the  court  in  refusing  to  grant  this  defend¬ 
ant’s  Prayer  Number  Four. 

*/ 

6.  Error  of  the  court  in  refusing  to  grant  th^s  defend¬ 

ant’s  Prayer  Number  Six. 

30  7.  Error  of  the  court  in  refusing  to  £rant  this 
defendant’s  Prayer  Number  Seven. 

8.  Error  of  the  court  in  refusing  to  grant  this  defend¬ 
ant’s  Prayer  Number  Eight. 

9.  Error  of  the  court  in  refusing  to  grant  this  defend¬ 
ant’s  Prayer  Number  Nine. 

10.  Error  of  the  court  in  refusing  to  grant  this  defend¬ 
ant’s  Prayer  Number  Thirteen.  i 

11.  Error  of  the  court  in  refusing  to  grant  thjs  defend¬ 
ant’s  Prayer  Number  Fifteen. 
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12.  Error  of  the  court  in  refusing  to  grant  this  defend¬ 
ant’s  Prayer  Number  Sixteen. 

13.  Error  of  the  court  in  refusing  to  grant  this  defend¬ 
ant’s  Prayer  Number  Seventeen. 

14.  Error  of  the  court  in  refusing  to  grant  this  defend¬ 
ant’s  Prayer  Number  Nineteen. 

15.  Error  of  the  court  in  refusing  to  grant  this  defend¬ 
ant’s  Prayer  Number  Twenty. 

16.  Error  of  the  court  in  granting,  over  this  defendant’s 
objection,  plaintiff’s  Prayer  Number  Fifteen. 

17.  Error  of  the  court  in  granting,  over  this  defendant’s 
objection,  plaintiff’s  Prayer  Number  Sixteen. 

18.  Error  of  the  court  in  granting,  over  this  defendant’s 
objection,  plaintiff’s  Prayer  Number  Seventeen. 

19.  Error  of  the  court  in  granting,  over  this  defendant’s 
objection,  plaintiff’s  Prayer  Number  Eighteen. 

20.  Error  of  the  court  in  granting,  over  this  defendant’s 
objection,  plaintiff’s  Prayer  Number  Nineteen. 

21.  Error  of  the  court  in  charging  the  jury,  over  this 
defendant ’s  objection : 

“The  representations  must  also  be  made  with  the  intent 
to  defraud,  that  is,  with  the  intent  that  the  party 
31  defrauded  should  act  upon  the  representation.  But, 
of  course,  if  they  were  made  with  knowledge  of  their 
falsity  or  a  reckless  disregard  of  the  truth,  and  with  the 
intention  that  the  purchaser  should  act  upon  them,  then 
those  representations  should  be  fraudulent  regardless  of 
the  motives  of  the  person  making  the  representations. 
From  the  act  of  the  parties  in  this  case  you  could  infer 
a  fraudulent  intention.” 

22.  Error  of  the  court  in  charging  the  jury,  over  this 
defendant’s  objection: 

“So,  if  the  representation  is  made  as  of  the  personal 
knowledge  of  the  party  making  it  or  in  such  a  way  as 
would  induce  an  ordinary  person  reading  it  or  hearing  it 
to  believe  that  there  was  intent  to  make  it  of  their  personal 
knowledge,  then  belief  in  the  truth  is  immaterial,  but  if  it 
appears  that  it  is  made  on  information,  on  information 
that  is  of  others,  or  is  a  mere  opinion,  then  an  honest 
belief  in  it,  truth  would  be  a  defense  and  it  would  not  be 
a  false  representation  in  the  sense  in  which  I  have  defined 
a  false  representation.” 


GRACE  L.  HUTTON. 


23.  Error  of  the  court  in  charging  the  jur^,  over  this 
defendant’s  objection: 


“I  think  the  proof  shows  that  the  system  adopted  by 
this  new  company  was  an  excellent  system,  thajt  it  was  an 
improvement  upon  the  systems  generally  in  use.'  But  when 
it  comes  to  a  question  of  whether  it  was  complete  and 
adequate,  in  my  opinion,  the  testimony  is  the  other  way; 
that  it  was  far  from  complete  and  was  not  Adequate  in 
the  manner  in  which  this  representation  would  ldad  persons 
to  believe.” 


24.  Error  of  the  court  in  excluding  the  testimony  of 
George  S.  Parsons,  called  as  a  witness  by  this  defendant, 
that  he  honestly  believed  to  be  true  the  statements  made 

in  the  letter  dated  June  21,  1928,  from  George  S. 
32  Parsons  to  John  Paul  Earnest,  plaintiff’s  exhibit 
No.  16. 

25.  Error  of  the  court  in  permitting  the  plaintiff,  Grace 
L.  Hutton,  to  testify,  over  the  objection  of  this  defendant, 
respecting  conversation  she  had  with  Joseph  p.  O’Hare 
concerning  the  purchase  of  the  stock  of  the  Capijtol  Title  & 
Guarantee  Company. 

26.  Error  of  the  court  in  permitting  the  witndss,  Joseph 
C.  O’Hare,  over  the  objection  of  this  defendant,  to  testify 
regarding  conversation  he  had  with  the  plaintiff  concern¬ 
ing  the  purchase  of  the  stock  of  the  Capitol  Title  & 
Guarantee  Company. 

27.  Error  of  the  court  in  permitting  the  witness,  Joseph 
C.  O’Hare,  over  the  objection  of  this  defendant,  to  testify 
regarding  the  conversation  he  had  with  the  plaintiff  con¬ 
cerning  the  exchange  of  the  stock  of  the  Capitbl  Title  &> 
Guarantee  Company. 

28.  Error  of  the  court  in  receiving  in  evidence,  over  the 
objection  of  this  defendant,  the  agreement  datbd  August 
15,  1928,  between  the  witness,  Joseph  C.  O’Hare  and  the 
Capitol  Title  &  Guarantee  Company. 

29.  Error  of  the  court  in  receiving  in  evidence,  over  the 
objection  of  this  defendant,  plaintiff’s  exhibit  N<j).  4. 

30.  Error  of  the  court  in  receiving  in  evidence^  over  the 
objection  of  this  defendant,  plaintiff’s  exhibit  No.  5. 

31.  Error  of  the  court  in  receiving  in  evidence,  over  the 
objection  of  this  defendant,  plaintiff’s  exhibit  No.  6. 
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32.  Error  of  the  court  in  receiving  in  evidence,  over  the 
objection  of  this  defendant,  plaintiff’s  exhibit  No.  7. 

33.  Error  of  the  court  in  permitting  the  witness,  Vernon 
G.  Owen,  over  the  objection  of  this  defendant,  to  testify 
regarding  the  sale  of  the  assets  of  the  Capitol  Title  & 

Guarantee  Company  to  the  New  York  Title  &  Mort- 

33  gage  Company  on  June  12,  1930,  under  a  certain 
chattel  deed  of  trust. 

34.  Error  of  the  court  in  receiving  in  evidence,  over  the 
objection  of  this  defendant,  advertisement  of  the  sale  of 
the  assets  of  the  Capitol  Title  &  Guarantee  Company 
under  certain  chattel  deed  of  trust,  being  plaintiff’s  exhibit 
No.  11. 

35.  Error  of  'the  court  in  receiving  in  evidence,  over  the 
objection  of  this  defendant,  photostatic  copy  of  letter  dated 
June  21,  1928,  from  George  S.  Parsons  to  John  Paul 
Earnest,  plaintiff’s  exhibit  No.  10. 

36.  Error  of  the  court  in  receiving  in  evidence,  over  the 
objection  of  this  defendant,  form  letter,  undated,  from 
George  S.  Parsons  to  John  Paul  Earnest,  plaintiff’s  exhibit 
No.  14. 

37.  Error  of  the  court  in  receiving  in  evidence,  over  the 
objection  of  this  defendant,  letter  dated  June  20,  1928,  from 
John  Paul  Earnest  to  George  S.  Parsons,  plaintiff’s  exhibit 
No.  15. 

38.  Error  of  the  court  in  receiving  in  evidence,  over  the 
objection  of  this  defendant,  two  letters  dated  June  21,  1928, 
from  George  S.  Parsons  to  John  Paul  Earnest,  plaintiff’s 
exhibits  Nos.  16  and  17,  respectively. 

39.  Error  of  the  court  in  receiving  in  evidence,  over  the 
objection  of  this  defendant,  certain  letter  dated  September 
8,  192S,  from  William  H.  McNeal  to  Randall  H.  Hagner, 
plaintiff’s  exhibit  No.  9. 

40.  Error  of  the  court  in  receiving  in  evidence  over  the 
objection  of  this  defendant,  certain  letter  dated  August  28, 
1928,  from  William  H.  McNeal  to  George  H.  O’Connor, 
plaintiff’s  exhibit  No.  12. 

41.  Error  of  the  court  in  receiving  in  evidence,  over  the 
objection  of  this  defendant,  Washington  Post  newspaper, 

issue  August  27,  1928,  plaintiff’s  exhibit  No.  29. 

34  42.  Error  of  the  court  in  receiving  in  evidence, 
over  the  objection  of  this  defendant,  ledger  of  the 

Capitol  Title  &  Guarantee  Company. 
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43.  Error  of  the  court  in  permitting  the  witness,  D.  R. 
Hutchison,  to  testify,  over  the  objection  of  this  defendant, 
as  to  the  condition  of  the  Capitol  Title  &  Guarantee  Com¬ 
pany  at  the  time  it  went  out  of  business  in  June[  1930. 

44.  Error  of  the  court  in  receiving  in  evidence,  over  the 
objection  of  this  defendant,  the  report  of  Wooden  &  Benson 
as  to  the  financial  condition  of  the  Capitol  Title  &  Guaran¬ 
tee  Company,  plaintiff’s  exhibit  No.  26. 

45.  Error  of  the  court  in  permitting  the  witness  J.  Roger 
Yates,  to  testify,  over  the  objection  of  this  defendant,  as 
to  the  summary  taken  from  the  books  and  records  of  the 
Capitol  Title  &  Guarantee  Company,  reflecting  tfye  financial 
condition  of  said  company  and  its  revenues  and  expenses. 

46.  Error  of  the  court  in  receiving  in  evidence,  over  the 
objection  of  this  defendant,  minute  of  meeting  of  Executive 
Committee  of  Capitol  Title  &  Guarantee  Compary,  October 
25,  1928,  in  relation  to  the  transactions  of  the  said  company 
with  one  N.  S.  Weinstein. 

47.  Error  of  the  court  in  receiving  in  evidence,  over  the 
objection  of  this  defendant,  minute  of  meeting  of  Executive 
Committee  of  Capitol  Title  &  Guarantee  Compajny,  March 
13,  1929,  in  relation  to  transactions  of  the  said  company 
with  N.  S.  Weinstein. 

GEO.  P.  HOOVER, 

7  i 


JAS.  C.  ROGERS, 

Attorneys  for  Defendant  Neiv  New 

York  Title  £  Mortgage  Company. 

35  Service  of  a  copy  of  the  foregoing  Assignments  of 
Error  acknowledged  this  10  dav  of  June,  1933. 

E.  HILTON  JACKSON, 

LEVI  H.  DAVID,  j 

Attorneys  for  plaintiff . 

i 

36  Supreme  Court  of  the  District  of  Columbia. 

I 

Monday,  June  lj2,  1933. 

Session  resumed  pursuant  to  adjournment,  Hon.  Jen¬ 
nings  Bailey,  Justice,  presiding. 


i 

Come  now  the  parties  hereto  by  their  respective  attor¬ 
neys  of  record,  w’hereupon,  the  bill  of  exception^  taken  at 
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the  trial  of  this  cause  and  heretofore  submitted  to  the  court, 
is  this  12th  day  of  June,  1933,  signed  and  made  of  record 
nunc  pro  tunc. 

37  Designation  of  Record . 

Filed  June  14,  1933. 

**•#*•* 

Comes  now  the  defendant,  New  York  Title  &  Mortgage 
Company,  in  the  above  entitled  cause,  and  designates  the 
following  to  constitute  the  transcript  of  record  for  filing  in 
the  Court  of  Appeals  of  the  District  of  Columbia,  and  re¬ 
quests  the  Clerk  to  include  therein : 

1.  Second  amended  declaration,  with  amendments. 

2.  Memorandum:  Minute  entry,  January  11,  1933,  grant¬ 
ing  leave  to  plaintiff  to  file  second  amended  declaration, 
with  amendments  thereto,  and  directing  that  plea  of  de¬ 
fendant  stand. 

3.  Plea  of  defendant,  New  York  Title  &  Mortgage  Com¬ 
pany,  filed  July  15, 1931. 

4.  Memorandum:  Verdict  of  the  jury,  entered  January 
24,  1933. 

5.  Motion  of  defendant,  New  York  Title  &  Mortgage 
Company,  for  new  trial,  filed  January  28,  1933. 

6.  Memorandum:  Motion  for  new  trial  overruled  and 
judgment  on  verdict,  filed  March  18,  1933. 

7.  Memorandum:  Appeal  noted  in  open  Court  by 

38  defendant,  New  York  Title  &  Mortgage  Company 
and  supersedeas  bond  fixed,  March  21,  1933. 

8.  Memorandum :  Stipulation  of  counsel  for  plaintiff  and 
defendant,  New  York  Title  &  Mortgage  Company  that 
$3,500.00  in  Liberty  Bonds  be  deposited  in  lieu  of  super¬ 
sedeas  bond,  and  such  bonds  deposited,  April  11,  1933. 

9.  Memorandum:  April  10,  1933,  time  for  filing  bill  of 
exceptions  extended  to  May  1,  1933. 

10.  Memorandum:  April  27,  1933,  time  for  filing  bill  of 
exceptions  further  extended  to  May  15, 1933. 

11.  Memorandum:  May  15,  1933,  bill  of  exceptions  filed. 

12.  Memorandum:  June  12,  1933,  bill  of  exceptions  set¬ 
tled,  approved  and  ordered  of  record. 


GRACE  L.  HUTTON. 
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13.  Assignments  of  error,  filed  June  10, 1933. 

14.  Bill  of  exceptions. 

15.  This  designation  of  record. 

GEORGE  P.  HOOVER, 

JAMES  C.  ROGERS, 

Attorneys  for  Defendant  New 
York  Title  &  Mortgage  Company. 

June  13,  1933.  j 

i 

Service  of  a  copy  of  the  foregoing  designation  of  record 
acknowledged  this  13th  day  of  June,  1933. 

E.  HILTON  JACKSON, 

L., 

LEVI  H.  DAVID, 

L. 

Attorneys  for 

39  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia ,  ss: 

I,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court  of 
the  District  of  Columbia,  hereby  certify  the  foregoing 
pages  numbered  from  1  to  38,  both  inclusive,  to  pe  a  true 
and  correct  transcript  of  the  record,  according  to  directions 
of  counsel  herein  filed,  copy  of  which  is  made  part  of  this 
transcript,  in  cause  No.  79132  at  Law,  wherein  Grace  L. 
Hutton  is  Plaintiff  and  New  York  Title  &  Mortgage  Com¬ 
pany,  a  corporation,  et  al.,  are  Defendants,  as  the!  same  re¬ 
mains  upon  the  files  and  of  record  in  said  Court.  ! 

In  testimony  whereof  I  hereunto  subscribe  my  name  and 
affix  the  seal  of  said  Court,  at  the  City  of  Washington,  in 
said  District,  this  20th  day  of  July,  1933. 

[Seal  Supreme  Court  of  the  District  of  Columbia.] 

FRANK  E.  CUNNINGHAM, 

!  Clerk. 
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40  In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 

No.  79132. 

Grace  L.  Hutton,  Plaintiff, 
vs. 

New  York  Title  &  Mortgage  Company,  a  Corporation,  and 
Capitol  Title  &  Guarantee  Company,  Incorporated,  a 
Corporation,  Defendants. 

To  E.  Hilton  Jackson,  Esq.,  and  Levi  H.  David,  Esq., 
Attorneys  for  plaintiff: 

Please  take  notice  that  the  within  bill  of  exceptions  on 
t lie  appeal  of  the  defendant,  New  York  Title  &  Mortgage 
Company,  will  be  called  to  the  attention  of  and  submitted  to 
the  Court  on  June  12,  1933,  at  ten  o’clock,  A.  M.,  or  as  soon 
thereafter  as  counsel  can  be  heard,  for  the  purpose  of  hav¬ 
ing  the  same  settled,  signed  and  sealed  bv  the  Court. 

;  "  GEO.  P.  HOOVER, 

Investment  Building , 

JAS.  C.  ROGERS, 

S  ho  reham  Building , 
Attorneys  for  Defendant. 

Service  of  the  foregoing  notice  and  copy  of  said  bill  of 
exceptions  acknowledged  this  15th  dav  of  Mav,  1933. 

i  E.  HILTON  JACKSON, 

Attorneys  for  Plaintiff. 

41  In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law. 

No.  79132. 

Grace  L.  Hutton,  Plaintiff, 
vs. 

New  York  Title  &  Mortgage  Company,  a  Corporation,  and 
Capitol  Title  &  Guarantee  Company,  Incorporated,  a 
Corporation,  Defendants. 

Bill  of  Exceptions. 

Be  it  remembered  that  the  above  entitled  cause  came  on 
for  trial  on  Wednesday,  January  4,  1933  and  ending  Tues- 
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day,  January  24, 1933,  before  Mr.  Justice  Bailey  ^nd  a  jury 
duly  empaneled  and  sworn  to  try  the  issues  between  plain¬ 
tiff,  Grace  L.  Hutton,  and  the  defendants,  New  York  Title 
&  Mortgage  Company,  a  corporation,  and  Capitol  Title  & 
Guarantee  Company,  Incorporated,  a  corporation,  parties 
to  said  cause,  and  proceedings  were  had,  ruling^  made  by 
the  Court  and  exceptions  duly  taken  and  noted  ks  follows : 

And  thereupon  after  the  jury  had  been  duly  Worn,  the 
plaintiff,  Grace  L.  Hutton,  to  maintain  the  issues  On  her  part 
joined,  after  having  been  duly  sworn,  testified  as  follows: 

My  name  is  Grace  L.  Hutton;  I  am  the  plaintiff  in  this 
cause;  I  am  a  homekeeper,  rent  rooms;  that  wai  my  occu¬ 
pation  in  1928  and  1929 ;  I  became  a  purchaser  of  $2,500  of 
the  stock  of  the  Capitol  Title  &  Guarantee  Company 
42  in  March,  1929,  paying  cash  for  that  stock ;  I  received 
certificates  of  stock  and  later  changed  th^se  certifi¬ 
cates  for  a  different  stock  issue. 

Thereupon  plaintiff  offered  in  evidence  three  certificates 
of  stock  which  were  marked  plaintiff’s  exhibits  Nos.  1,  2  and 
3  respectively. 

i 

I  paid  $2,500  for  the  entire  stock ;  shares  were  sold  in  units 
of  two  preferred  and  one  common  and  I  paid  $256  for  each 
unit;  plaintiff  identified  exhibit  No.  1,  certificate  for  40 
shares,  which  was  issued  as  a  result  of  that  purchase;  cer¬ 
tificate  No.  2,  for  4  shares;  also  certificate  Noj  3  for  6 
shares;  the  foregoing  certificates  are  all  for  comnjion  stock; 
originally  I  had  two  units  of  preferred  and  one  of  common 
and  exchanged  the  preferred  units  for  the  common;  I  ex¬ 
changed  my  preferred  stock  for  common  upon  the  j  advice  of 
O’Hare,  the  stock  salesman  of  the  Capitol  Title  4  Guaran¬ 
tee  Company,  who  came  to  see  him.  I  originally  bought  the 
stock  through  O’Hare,  and  he  advised  me  to  make  the  ex¬ 
change  for  the  common.  The  circumstances  leading  to  the 
purchase  of  the  stock  by  me  were  that  on  the  morning  of 
March  19,  1929,  I  went  to  the  Washington  Mechanics  Bank, 
located  at  9tli  and  East  Capitol  Street,  and  asked  Mr.  Offutt, 
the  cashier,  to  purchase  through  his  bank  for  rrJe  certain 
stock  on  the  New  York  Exchange.  Mr.  Offutt  discouraged 
me  from  buying  on  the  New  York  Exchange  and  induced  a 
circular  which  was  put  out  by  the  Capitol  &  Guarantee  Com¬ 
pany  and  showed  it  to  me  and  he  said:  ‘ 4 Miss  Hutton,  why 
invest  on  the  New  York  Exchange?  Why  don’t  you  take 
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something  that  is  good?”  and  when  he  showed  me  the  cir¬ 
cular:  “You  know  this  must  be  good  or  our  president 
would  not  be  interested”. 

43  So,  after  a  few  minutes’  conversation  with  Mr. 
Offutt  I  went  home  and  had  only  been  in  the  house  a 

few  minutes  when  my  bell  rang  and  when  I  answered  it  Mr. 
O’Hare,  who  introduced  himself  to  me  as  a  stock  salesman 
for  the  Capitol  Title  &  Guarantee  Company,  was  there. 

Mr.  Offutt  referred  to  the  president  of  his  bank  as  being 
connected  with  the  Capitol  Title  &  Guarantee  Company ;  I 
knew  the  president  of  the  bank,  Mr.  Ezra  Gould.  Mr. 
Offutt  handed  rpe  a  paper,  a  circular;  whereupon  plaintiff 
was  handed  a  document  and  testified  a  paper  like  that  was 
handed  to  her  at  that  time;  I  left  the  bank  a  few  minutes 
after  Mr.  Offutt  gave  me  the  circular  which  I  took  home 
with  me. 

Plaintiff  testified  that  when  Mr.  O’Hare  told  her  he  was 
a  stock  salesman  for  the  Capitol  Title  &  Guarantee  Com¬ 
pany — 

Whereupon  counsel  for  the  defendant,  New  York  Title 
&  Mortgage  Cqmpanv,  objected  to  the  testimony  of  the 
plaintiff  on  the  ground  that  there  is  nothing  to  show  that 
Mr.  O’Hare  was  the  agent  of  that  defendant.  Whereupon 
the  court  ruled  that  the  testimonv  would  be  admitted  sub- 
ject  to  objection  and  subject  to  it  being  connected  up,  and 
that  the  objection  would  run  to  the  whole  line  of  testimony, 
and  need  not  be  repeated  unless  there  is  some  other  ground 
for  objection. 

Whereupon  plaintiff,  continuing,  testified:  “I  asked  Mr. 
0  ’Hare  to  come  in  and  he  said  that  Mr.  Offutt  had  sent  him 
to  see  me ;  he  wanted  to  talk  to  me  about  the  Capitol  Title  & 
Guarantee  Company,  and  he  did  talk  about  it  at  great 
length  and  he  talked  about  a  circular  that  Mr.  Offutt 

44  had  given  him,  and  in  his  brief  case  he  had  several 
circulars,  two  of  which  he  left  with  me. 

Whereupon  the  document  which  plaintiff  received  from 
Mr.  Offutt  was  offered  in  evidence  to  which  the  defendant, 
New  York  Title  &  Mortgage  Company,  objected  on  the 
ground  that  it  is  not  material  to  the  issue  so  far  as  that  de¬ 
fendant  is  concerned ;  that  there  is  no  representation  made 
on  that  circular  or  reference  to  the  New  York  Title  &  Mort¬ 
gage  Company;  whereupon  the  court  admitted  the  circular 
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Plaintiff's  Exhibit  ifo.  4. 
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subject  to  said  objection,  depended  on  whethel  or  not  it 
is  connected  up ;  thereupon  the  said  document  was  received 
in  evidence  marked  plaintiffs ’s  exhibit  No.  4,  and  is  in  words 
and  figures  as  follows : 

(Here  follows  diagram,  marked  page  45.) 

46  Business. 

The  Capitol  Title  &  Guarantee  Co.,  Inc.,  was  organized 
under  the  General  Corporation  Laws  of  the  State  of  Dela¬ 
ware  for  the  principal  purpose  of  searching  and  guarantee¬ 
ing  titles  to  real  estate  in  the  District  of  Columbia,  Prince 
Georges  and  Montgomery  Counties  of  Maryland,  and  Ar¬ 
lington  and  Fairfax  Counties  of  Virginia,  as  well  as  render¬ 
ing  four  other  allied  branches  of  service. 

From  official  sources  we  summarize  as  follows  i 

The  Capitol  Title  and  Guarantee  Company  operates  one 
of  the  most  comprehensive  systems  in  the  world  for  the 
searching  and  guaranteeing  of  Real  Estate  Titles] 

The  Real  Estate  Industry  which  is  the  principal  field  for 
the  corporation  services  is  one  of  the  most  rapidljy  develop¬ 
ing  businesses  in  this  country.  It  has  made  tremendous 
strides  in  the  past  few  years  and  all  economic  fabtors  indi¬ 
cate  an  even  more  rapid  expansion  for  the  future,  the  field 
for  title  guaranteeing  is  one  of  the  most  fertile  in  the 
country.  The  population  of  the  District  of  Columbia  in¬ 
creased  from  331,069  in  1910,  to  437,571  in  1920,  apd  the  esti¬ 
mated  population  for  1926  was  526,000. 

Very  few  industries  by  the  nature  of  their  business  can 
claim  a  greater  or  equal  stability  with  that  enjoyed  by  Title 
and  Guarantee  Corporations.  The  demand  for  tfyis  service 
is  constant,  thus  reducing  fluctuations  in  earniiigs.  Few 
other  lines  of  business  in  this  country  combine  so  many 
elements  of  financial  stability. 

Plant  Systems. 

The  company’s  plant  and  systems  which  occupies  the 
ground  floor  of  the  Chandler  Building  at  Washington,  D.  C., 
is  free  from  any  debt.  It  contains  systems  and  ti  :le  knowl¬ 
edge  that  required  the  services  of  a  trained  force  approxi- 
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mately  3%  years  of  day  and  night  work  to  complete,  and  is 
insured  for  $500,000.  The  titles  issued  by  the  Capitol  Title 
and  Guarantee  Company  will  carry  the  exclusive  guarantee 
of  the  New  York  Title  and  Mortgage  Company  of  New 
York,  N.  Y.,  the  only  National  Title  Company  in  America 
having  assets  over  $44,000,000. 

Purpose  of  Issue. 

The  proceeds  from  the  sale  of  this  issue  are  to  be  used  to 
provide  a  Reserve  Fund  for  contingencies  of  approximately 
$500,000,  as  well  as  a  surplus  for  other  corporate  purposes. 

Management. 

The  management  is  composed  of  representative,  experi¬ 
enced  and  progressive  men  of  Washington  of  long  training 
in  investment  banking  and  finance,  legal  profession  and  title 
business,  who  have  been  successful  in  large  business  opera¬ 
tions,  whose  personal  investments  are  assurance  of  the  care¬ 
ful  development  of  the  portfolio  of  the  Capitol  Title  &  Guar¬ 
antee  Co.,  and  an  unretarded  expansion  of  its  portfolio  be¬ 
yond  the  limits  of  its  capital  structure.  The  Finances  of  the 
corporation  will  be  administered  by  a  Finance  Committee 
of  the  Board  of  Directors. 

47  Income. 

A  very  careful  analysis  of  Title  Companies  in  Washing¬ 
ton,  D.  C.,  and  other  cities,  as  well  as  a  comprehensive  survey 
of  the  existing  urgent  demand  for  a  Title  Company  in  Wash¬ 
ington  (where  title  business  is  most  generally  done  by  title 
companies  and  not  by  attorneys),  with  an  unparalleled  plant 
designed  and  calculated  to  render  speedy,  accurate  and  ex¬ 
peditious  service  in  titles,  as  well  as  in  all  its  allied  branches, 
is  the  basis  of  our  confident  belief  that  the  Capitol  Title  & 
Guarantee  Co.,  Inc.,  will  enjoy  its  full  share  of  prosperity. 

Earnings. 

Earnings  will  be  derived  from  five  branches  of  service 
subsequently  set  forth  herein.  Title  Companies  with  ex¬ 
tremely  rare  exception  depend  upon  the  issuance  of  Title 
Certificates  as  the  sole  source  of  income. 
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The  business  of  this  company  not  only  covers  the  District 
of  Columbia,  but  also  Prince  Georges  and  Montgomery 
Counties,  Maryland ;  as  well  as  Alexandria,  Arlington,  and 
Fairfax  Counties  of  Virginia. 

General  Information. 

The  organization  of  this  company  has  been  prompted  by, 
and  is  in  answer  to  the  existence  of  an  urgent  ftemand  in 
Washington  and  its  adjacent  counties  in  Marylanld  and  Vir¬ 
ginia  for  a  Title  Company  equipped  to  offer  a  complete  title 
service  in  all  its  branches  with  accuracy  and  dispatch.  De¬ 
lays  in  title  service  have  caused  innumerable  losses  and 
embarrassment  to  realtors  and  banking  institutions. 

Our  Title  System  and  Plant  has  been  evolve^  to  meet 
this  emergency  and  is  five-fold  in  purpose : 

Title  Insurance. — Under  our  Title  System  and  Plant, 
Title  Certificates  exclusively  underwritten  and  guaranteed 
by  the  New  York  Title  &  Mortgage  Co.,  with  assets  over 
$44,000,000  (the  largest  National  Title  Company  in  Amer¬ 
ica),  will  be  issued  with  speed,  accuracy,  and  dispatch. 

Continuations  of  Title. — Under  our  Title  System  and 
Plant,  Continuations  of  Title  will  be  furnished  within  a  few 
days — sooner  if  necessary. 

Judgment  Reports. — Under  our  Title  System  and  Plant, 
reports  will  be  issued  at  short  notice  indicating  judgments, 
outstanding  suits  in  Law  and  Equity,  Lunacy,  Bankruptcy 
and  Probate  proceedings  and  any  other  liens  affepting  real 
property. 

Index  Service. — Under  our  Title  System  and  Plant,  re¬ 
ports  will  be  furnished  at  very  short  notice  (if  necessary  in 
exceptional  cases  over  the  phone)  indicating  status  of  any 
particular  piece  of  property  as  to  ownership,  outstanding 
deeds  of  trust,  whether  or  not  a  particular  deed  of  trust  has 
been  released,  the  exact  date  and  recording  of  any  particu¬ 
lar  deed  or  deed  of  trust,  etc. 

General  Property  Ownership. — Under  our  Titld  System 
and  Plant,  reports  will  be  issued  at  short  notice  (if  neces¬ 
sary  over  phone)  indicating  number  of  propertied  any  in¬ 
dividual  owns. 

Our  Title  System  and  Plant  has  been  thoroughly  in¬ 
spected  and  examined  by  experts  of  the  New  York  Title 
and  Mortgage  Co.  j 
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48  Location  of  Headquarters. 

The  Capitol  Title  &  Guarantee  Co.,  Inc.,  will  occupy  the 
ground  floor  of  the  right  front  wing  of  the  Chandler  Build¬ 
ing,  1425-29  Eye  Street  N.  W.,  (now  in  process  of  construc¬ 
tion),  as  well  as  the  ground  floor  of  the  entire  rear  of  this 
building.  This  location  is  one  of  the  finest  in  the  City  of 
Washington,  being  centrally  located  in  the  heart  of  the  busi¬ 
ness  section  and  within  close  proximity  of  the  banking  and 
real  estate  element  of  the  city. 

History  of  Title  Business. 

A  careful  survey  of  title  business  throughout  the  entire 
country  places  it  worthy  for  investment  to  the  most  conser¬ 
vative.  Investigation  indicates  that  its  safety  for  invest¬ 
ment  has  attracted  a  high  percentage  of  banks  and  trust 
companies. 

This  preferred  stock  is  offered  for  delivery,  subject  to 
prior  sale  and  approval  of  the  President  and  Secretary  of 
Capitol  Title  &  Guarantee  Co.  The  right  to  reject  any  and 
all  subscriptions  in  whole  or  in  part  or  to  allot  a  smaller 
number  of  shares  than  subscribed  for  is  hereby  reserved. 

The  legal  matters  in  connection  with  the  issuance  of  this 
stock  have  been  approved  by  John  Paul  Earnest,  Esq.,  of 
Washington,  D.  C. 

Officers. 

John  Paul  Earnest,  President  and  General  Counsel. 

Ezra  Gould,  Vice-President. 

George  B.  Springston,  Secretary. 

Eliot  H.  Thomson,  Treasurer. 

Board  of  Directors. 

John  Paul  Earnest,  Chairman  of  Board.  Lawver — Mem- 

17  v 

ber  of  the  Bar  for  39  years.  Professor  of  law,  George 
Washington  University  for  25  years.  Chairman,  Commit¬ 
tee  of  Bar  Examiners,  Supreme  Court,  District  of  Columbia. 
Past  Vice-President,  Bar  Association  of  the  D.  of  C. 

F.  Charles  La  Salle  Bryant,  Realtor. 

Dr.  Mark  F.  Finley,  Board  of  Directors,  Merchants  Bank 
and  Trust  Co.  Past  President,  Exchange  Bank  of  Wash¬ 
ington.  Past  President,  West  End  Citizens  Association. 

Ezra  Gould,  President,  Washington  Mechanics  Savings 
Bank.  President,  Washington  Mechanics  Mortgage  Co. 
Treasurer,  Racquet  Club,  Inc. 
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L.  S.  Lipscomb,  President,  L.  S.  Lipscomb  &  Co. 

William  S.  Parks,  Lawyer — Member  of  the  Bar  of  the 
Supreme  Court  of  the  District  of  Columbia  for  40  years. 

George  B.  Springston,  Lawyer.  Instructor,  American 
University,  Washington,  D.  C. 

Judge  Luke  C.  Strider,  Board  of  Directors,  Executive 
Committee.  Continental  Trust  Company.  Equitable  Life 
Insurance  Company. 

William  C.  Taylor,  Board  of  Directors  and  jExecutive 
Committee  of  the  Continental  Trust  Company.  Trustee, 
Northern  Liberty  Building  Association.  For  19  years 
Deputy  Register  of  Wills,  District  of  Columbia.  Lecturer, 
National  University  Law  School. 

Eliot  H.  Thomson,  Publicity  Director,  Washington  Loan 
and  Trust  Co.  Chairman,  D.  C.  Bankers’  Association  Ad¬ 
vertising  Committee.  Lecturer,  American  Institute  of 
Banking.  President,  Herald  Harbor  Construction  Corpo¬ 
ration. 

i 

49  Whereupon  plaintiff  continuing,  testified  that  a 
circular  similar  to  exhibit  No.  4  was  handed  to  her 

by  Mr.  O’Hare. 

Thereupon  another  circular  was  handed  to  plaintiff,  who 
testified  that  O’Hare  handed  her  one  like  that,  whereupon 
said  circular  was  offered  in  evidence,  and  upon  pbjection 
being  made  on  grounds  previously  stated,  the  court  stated 
that  similar  action  would  be  taken,  the  objection  Overruled 
and  exception  noted.  Whereupon,  the  said  circulak*  was  re¬ 
ceived  in  evidence,  marked  plaintiff’s  exhibit  No.  5,  and 
is  in  words  and  figures  as  follows : 

50  Plaintiff’s  Exhibit  j 

mM 

Capitol  Title  and  Guarantee  Company,  Chandler  Building, 
1425, 1427, 1429  Eye  Street  N.  W.,  Washington,  D.  C. 

Affiliated  with  the  New  York  Title  and  Mortgage  Company. 

Capital  Funds  Over  $60,000,000. 

I 

Business. 

The  Capitol  Title  &  Guarantee  Company  is  prepared  to 
perform  every  service  incident  to  the  transfer  of  real  estate 
and  the  insurance  of  titles. 
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The  Real  Estate  Industry  which  is  the  principal  field  for 
the  corporation  services  is  one  of  the  most  rapidly  develop¬ 
ing  businesses  |  in  this  country.  It  has  made  tremendous 
strides  in  the  past  few  years  and  all  economic  factors  in¬ 
dicate  an  even  more  rapid  expansion  for  the  future.  The 
field  for  title  guaranteeing  is  one  of  the  most  fertile  in  the 
country.  The  population  of  the  District  of  Columbia  in¬ 
creased  from  331,069  in  1910,  to  437,571  in  1920,  and  the 
estimated  population  for  1926  was  526,000.  1928  541,200. 

Very  few  industries  by  the  nature  of  their  business  can 
claim  a  greater  or  equal  stability  with  that  enjoyed  by 
Title  and  Garantee  Corporations.  The  demand  for  this 
service  is  constant,  thus  reducing  fluctuations  in  earnings. 
Few  other  lines  of  business  in  this  country  combine  so 
many  elements  of  financial  stability. 

Plant. 

The  company  ’s  plant  and  system,  which  occupies  the  first 
and  second  floor  of  the  Chandler  Building  at  Washington, 
D.  C.,  is  free  from  any  debt.  It  contains  systems  and  title 
knowledge  that  required  the  services  of  a  trained  force  ap¬ 
proximately  3%  years  of  day  and  night  work  to  complete, 
and  is  insured  for  $820,000.  The  titles  issued  by  the  Capi¬ 
tol  Title  and  Guarantee  Company  carry  the  exclusive  guar¬ 
antee  of  the  New  York  Title  and  Mortgage  Company  of 
New  York,  N.  Y.,  the  only  National  Title  Company  in 
America  having  assets  over  $60,000,000. 

Management. 

The  management  is  composed  of  representative,  experi¬ 
enced  and  progressive  men  of  Washington  and  Baltimore 
of  long  training  in  investment  banking  and  finance,  legal 
profession  and  title  business,  who  have  been  successful  in 
large  business  operations,  whose  personal  investments  are 
assurance  of  the  careful  development  of  the  portfolio  of 
the  Capitol  Title  &  Guarantee  Co.,  and  an  unretarded  ex¬ 
pansion  of  its  portfolio  beyond  the  limits  of  its  capital 
structure.  The  Finances  of  the  corporation  are  adminis¬ 
tered  by  a  Finance  Committee  of  the  Board  of  Directors. 

51  Complete  Record. 

The  Capitol  Title  &  Guarantee  Company’s  title  “plant,” 
compiled  from  records  on  file  in  the  offices  of  the  Recorder 
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of  Deeds,  Clerks  of  Law  and  Equity  of  the  Supreme  Court 
of  the  District  of  Columbia,  Register  of  Wills,  Lunacy 
Clerk,  and  the  Surveyor  of  the  District  of  Columbia,  Prince 
Georges  and  Montgomery  Counties  of  Marylanp,  and  Ar¬ 
lington  and  Fairfax  Counties  of  Virginia,  was  duly  com¬ 
pleted  and  the  company  started  in  fully  equipped  to  handle 
the  demand  of  the  real  estate  trade  for  accurate  and  ex¬ 
peditious  title  examination. 

Experienced  Personnel. 

The  officers  and  staff  of  the  Capitol  Title  &  Guarantee 
Company  have  learned  the  business  through  lohg  experi¬ 
ence.  The  officers  in  charge  of  the  Company,  is  well  as 
those  responsible  for  the  activities  of  the  various  depart¬ 
ments  in  the  institution,  have  been  selected  because  of  their 
experience  and  capacity  for  their  tasks.  The  close  asso¬ 
ciation  of  these  officers  with  men  of  the  staff  gives  our  cus¬ 
tomers  the  advantage  of  their  combined  ability  and  experi¬ 
ence,  an  extremelv  valuable  asset. 

Safe  Investment. 


In  selecting  your  investment  certain  requisites  ^re  neces¬ 
sary.  Your  principal  must  be  safe;  regional  disturbances 
and  market  fluctuations  must  not  affect  it.  Your  income 
must  be  received  regularly  and  your  return  be  reasonably 
high,  consistent  with  safety.  Our  seven  per  cent  preferred 
stock  meets  just  these  requirements. 

The  confidence  of  the  public  in  Title  Guarantee  Com¬ 
panies’  securities  is  profound.  Safe  investment  is  the  foun¬ 
dation  and  the  bulwark  of  financial  independence,  which 
affords  the  most  effective  and  certain  means  for  ^he  accu¬ 
mulation  and  the  conservation  of  wealth.  Our  securities 
are  available  in  amounts  as  low  as  $250.00.  Ou;r  partial 
payment  plan  features  a  unique  way  to  purchase  Stock  out 

of  vour  income.  This  extreme  convenience  for  our  clients 
- 

has  proven  highly  desirable. 

An  Analysis. 

A  very  careful  analysis  of  Title  Companies  in 


Washing¬ 


ton,  D.  C.,  and  other  cities,  as  well  as  a  comprehensive  sur¬ 
vey  of  the  existing  urgent  demand  for  a  Title  Company  in 
Washington  (where  title  business  is  most  generally  done 
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by  title  companies  and  not  by  attorneys),  with  an  unparal¬ 
leled  plant  designed  and  calculated  to  render  speedy,  accu¬ 
rate  and  expeditious  service  in  titles,  as  well  as  in  all  its 
allied  branches  is  the  basis  of  our  confident  belief  that  the 
Capitol  Title  &  Guarantee  Co.,  Inc.,  will  enjoy  its  full  share 
of  prosperity. 

Capitalization. 

$1,500,000  7%  Cumulative  Convertible  Preferred  Stock, 
Par  Value  $100.00  per  Share.  Convertible  into  Common 
Stock,  share  for  share,  after  January  1, 1934. 

33,750  Shares  Common  Stock  of  No  Par  Value,  of  which 
15,000  Shares  are  to  be  held  in  the  Treasury  for  the  con¬ 
version  of  the  Preferred  Stock. 

Price  $250.00  per  Unit. 

Each  Unit  consists  of  2  Shares  Preferred  Stock  and  1 
Share  of  Common  Stock. 

52  Assurance. 

New  York  Title  and  Mortgage  Company. 

National  Title  Insurance  Department. 

Harry  A.  Kahler,  President;  Wm.  H.  McNeal,  Vice  Presi¬ 
dent  in  charge;  George  S.  Parsons,  Solicitor;  Ernest  M. 
Weaver,  Assistant  Secretary;  Burton  C.  Bovard,  As¬ 
sistant  Secretary. 

In  reply  refer  to - . 

135  Broadway,  New  York,  June  21,  1928. 
John  Paul  Earnest, 

President  Capitol  Title  and  Guarantee  Company,  Inc., 
1420  K  St.  N.  W., 

Washington,  D.  C. 

Dear  Mr.  Earnest  : 

It  is  a  source  of  great  satisfaction  to  us  to  contemplate 
the  arrangements  recently  completed  by  the  officials  of  our 
company  with  the  Capitol  Title  and  Guarantee  Company, 
Inc.  The  affiliation  of  our  companies  is  the  consummation 
on  our  part  of  a  desire  to  establish  permanent  relations 
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with  an  organization  in  Washington  that  can  and  will  give 
the  residents  of  the  Capital  of  the  United  States  reliable 
and  rapid  title  service,  and  to  place  the  resources  of  this 
company  at  the  disposal  of  Washington  residents  and  busi¬ 
ness  men. 

You  can  personally  assure  the  business  men  ajnd  others 
interested  in  your  project  that  the  New  York  (Title  and 
Mortgage  Company,  with  its  capital  funds  of  ovej:  $60,000,- 
000,  stands  ready  at  all  times  to  substantiate  out  contract 
to  indemnify  and  guarantee  the  title  to  real  property  in 
Washington,  D.  C.,  Montgomery  and  Prince  Georges  Coun¬ 
ties,  Maryland,  and  Arlington  and  Fairfax  Counties,  Vir¬ 
ginia,  when  passed  and  approved  by  your  company.  We 
say  this  because  our  experts  have  examined  yOur  plant 
thoroughly  and  have  pronounced  it  to  be  one  of  the  finest 
title  plants  in  existence;  that  it  is  unparalleled  ^n  its  me¬ 
chanical  aspects,  including  every  modern  feature  for  ac¬ 
curate  and  expeditious  title  service.  It  gives  me  personal 
pleasure  to  add  my  commendation  to  their  voice  ahd  to  say 
that  you  have  one  of  the  most  remarkable  title  systems  that 
it  has  been  my  lot  to  investigate.  The  plant  itself,  in  my 
opinion,  is  worth  a  very  high  figure  as  it  stands  tpday  and 
I  know  it  will  be  a  distinct  benefit  to  the  City  of  Washington 
to  be  able  to  get  the  type  of  service  your  company  will 
afford  it. 

I  am  confident  that  when  the  people  of  Washington  re¬ 
alize  the  character  of  service  you  are  able  to  reader,  and 
its  obvious  advantages  to  them,  they  will  avail  themselves 
of  it. 

With  kindest  personal  regards,  I  am, 

Yours  very  truly, 

GEORGE  S.  PARSON! 


GSP  :AB. 


S, 

Solicitor . 


General  Information. 


The  organization  of  this  company  has  been  prompted  by, 
and  is  in  answer  to  the  existence  of  an  urgent  demand  in 
Washington  and  its  adjacent  counties  in  Maryland  and 
Virginia  for  a  Title  Company  equipped  to  offer  a  complete 
title  service  in  all  its  branches  with  accuracy  and  dispatch. 
Delays  in  title  service  have  caused  innumerable  looses  and 
embarrassment  to  realtors  and  banking  institutions. 
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Our  Title  System  and  Plant  has  been  evolved  to  meet  this 
emergency  and  is  five-fold  in  purpose : 

Title  Insurance. — Under  our  Title  System  and  Plant, 
Title  Certificates  exclusively  underwritten  and  guaranteed 
by  the  New  York  Title  &  Mortgage  Co.,  with  assets  over 
$60,000,000  (the  largest  National  Title  Company  in  Amer¬ 
ica),  will  be  issued  with  speed,  accuracy,  and  dispatch. 

Continuations  of  Title. — Under  our  Title  System  and 
Plant,  Continuations  of  Title  will  be  furnished  within  a  few 
days — sooner  if  necessary. 

Judgment  Reports. — Under  our  Title  System  and  Plant, 
reports  will  be  issued  at  short  notice  indicating  judgments, 
outstanding  suits  in  Law  and  Equity,  Lunacy,  Bankruptcy 
and  Probate  proceedings  and  any  other  liens  affecting  real 
property. 

Index  Service. — Under  our  Title  System  and  Plant,  re¬ 
ports  will  be  furnished  at  very  short  notice  (if  necessary 
in  exceptional  cases  over  the  phone)  indicating  status  of 
any  particular  piece  of  property  as  to  ownership,  outstand¬ 
ing  deeds  of  trust,  whether  or  not  a  particular  deed  of  trust 
has  been  released,  the  exact  date  and  recording  of  any  par¬ 
ticular  deed  or  deed  of  trust,  etc. 

General  Property  Ownership. — Under  our  Title  System 
and  Plant,  reports  will  be  issued  at  short  notice  (if  neces¬ 
sary  over  phone)  indicating  number  of  properties  any  in¬ 
dividual  owns. 

Our  Title  System  and  Plant  has  been  thoroughly  in¬ 
spected  and  examined  by  experts  of  the  New  York  Title 
and  Mortgage  Co. 

53  Officers. 

John  Paul  Earnest,  President  and  General  Counsel. 

John  Duncan,  Vice-President. 

Eliot  H.  Thomson,  Treasurer. 

George  B.  Springston,  Secretary. 

Samuel  S.  Spruce,  Vice-President. 

Board  of  Directors. 

John  Paul  Earnest,  Lawyer — Member  of  the  Bar  for  39 
years.  Professor  of  Law,  George  Washington  University, 
for  25  years.  Chairman,  Committee  of  Bar  Examiners, 
Supreme  Courts  District  of  Columbia.  Past  Vice-Presi¬ 
dent,  Bar  Association  of  the  District  of  Columbia. 
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J.  Monroe  Holland,  President,  Chesapeake  Bank,  Balti¬ 
more,  Md. 

Dr.  Mark  F.  Finley,  $10,000,  Board  of  Directors,  Mer¬ 
chants  Bank  and  Trust  Co.  Past  President,!  Exchange 
Bank  of  Washington.  Past  President,  West  Ejid  Citizens 
Association. 

L.  S.  Lipscomb,  President,  L.  S.  Lipscomb  &  bo. 

Carey  L.  Meredith,  Director,  Eastern  Shore  Trust  Co. 
Southern  Maryland  Mortgage  Co.  U.  S.  Mortgage  and 
Title  Co.  National  Audit  Company.  Annapolis  Savings 
Bank. 

Dr.  W.  W.  Stewart,  Director,  National  Mortga  ge  and  In¬ 
vestment  Corporation. 

W.  Clark  Taylor,  $2,500,  Board  of  Directors  and  Ex¬ 
ecutive  Committee  of  the  Continental  Trust  Company. 
Trustee,  Northern  Liberty  Building  Association.  For  19 
years  Deputy  Register  of  Wills,  District  o£  Columbia. 
Lecturer,  National  University  Law  School. 

Francis  M.  Savage,  Ex-President,  Central  Savings  Bank. 
Ex-President,  North  West  Savings  Bank. 

N.  S.  Weinstein,  Lawyer — Baltimore,  Md. 

Judge  Luke  C.  Strider,  $2,000,  Board  of  Directors,  Ex¬ 
ecutive  Committee,  Continental  Trust  Company,  Equitable 
Life  Insurance  Company. 

Eliot  II.  Thomson,  $5,000,  Publicity  Director,  Washington 
Loan  and  Trust  Co.  Chairman,  District  of  Columbia  Bank¬ 
ers’  Association  Advertising  Committee.  Lecturer,  Amer¬ 
ican  Institute  of  Banking.  President,  Herald  Harbor  Con¬ 
struction  Corporation. 

William  S.  Quinter,  Secretary,  Building  and  Loan  Asso¬ 
ciation  Council  of  District  of  Columbia.  President,  District 
Building  and  Loan  Association. 

William  H.  McNeal,  Vice-President,  New  York  Title  and 
Mortgage  Co.,  in  charge  of  National  Title  Insurance.  Vice- 
President,  National  Mortgage  Company,  135  ^roadway. 
Vice-President,  Mortgage  Bankers  Association  of  Amer¬ 
ica,  Chicago,  Ill. 

John  H.  Duncan,  Vice-President,  Drovers  and  ^leclianics 
National  Bank.  Ex-President,  Title  Guarantee  ^nd  Trust 
Co.  Member  of  the  Board  of  Trade.  | 

W.  Meade  Holladay,  President,  State  Capital  Bank.  Di¬ 
rector,  Annapolis  Savings  Institution.  Vice-President  and 
Director,  Eastern  Shore  Trust  Co. 
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Samuel  S.  Spruce,  Realty  Advisor  and  Appraiser. 

John  P.  Lauber,  President,  Central  Fire  Insurance  Co., 
of  Baltimore.  Chairman,  Board  of  Directors  of  National 
Central  Bank  of  Baltimore. 

George  B.  Springston,  Lawyer — Instructor,  American 
University,  Washington,  D.  C. 

William  S.  Parks,  Lawyer — Member  of  the  Bar  of  the 
Supreme  Court  of  the  District  of  Columbia  for  40  years. 

F.  Charles  La  Salle  Bryant,  Realtor. 

Application  will  be  made  to  list  this  stock  on  the  Wash¬ 
ington  and  Baltimore  Stock  Exchanges. 

54  Whereupon  plaintiff  was  handed  another  docu¬ 
ment  and,  after  examining  it,  testified  she  received 
it,  or  one  like  it,  from  O’Hare.  Whereupon  said  last  men¬ 
tioned  circular  was  offered  in  evidence,  like  objection  made, 
overruled  and  exception  noted.  Whereupon  said  last  men¬ 
tioned  circular  was  received  in  evidence,  marked  plaintiff’s 
exhibit  No.  6,  and  is  in  words  and  figures  as  follows: 

(Here  follows  diagram,  marked  page  55.) 

56  Whereupon  plaintiff  was  handed  another  docu¬ 
ment  and,  after  examining  it,  testified  she  received 
one  similar  to  that  from  Mr.  O’Hare  on  that  occasion. 
Whereupon  like  objection  was  made,  which  was  overruled 
and  exception  noted.  Thereupon  said  document  was  re¬ 
ceived  in  evidence  marked  plaintiff’s  exhibit  No.  7,  and  is 
in  words  and  figures,  as  follows : 

(Here  follows  diagram,  marked  page  57.) 

58  Whereupon  plaintiff,  continuing,  testified  that  on 
the  occasion  of  the  visit  of  Mr.  O’Hare  to  her  resi¬ 
dence  she  did  not  receive  from  him  any  documents  other 
than  those  exhibited  here;  Mr.  O’Hare  had  a  number  of 
documents  in  his  brief  case;  those  are  the  only  ones  he 
left  with  me ;  I  am  not  quite  clear  about  whether  he  did 
or  did  not  call  my  attention  to  any  of  the  documents;  I 
do  not  recall  how  many  documents  from  those  exhibited 
were  shown  to  me  by  Mr.  O’Hare  on  the  occasion  of  this 
interview,  but  he  did  have  others  in  his  possession. 


_  &  *y  *  * _ _ 
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Enthusiastic  Interest 
In  State  and  National 
Title  Conventions 

By  Wiluam  H.  McNkai. 

Viff  PiwMfst,  Xew  .York  Title  and 
Mortgage  Co. 

The  Twenty  second  Annual  Convention  of 
the  American  Title  Association  was  held  at 
He  Ot>»]cedhtrt  -hr  Seattle*  -Washington, 
on  Jnne  26-29,  1928.  Delegates  to  the  num¬ 
ber  «f  more  than  400  were  registered  from 
30  of  the  48  States. 

A  unique  innovation  in  ebnvnitions  was 
the  night  session  devoted  to  an  open  forum 
discussion  of  subjects  of  interest  to  each 
division.  This  plan  left  afternoons  avail¬ 
able  for  the  enjoyment  of  the  entertainment 
arranged  hr  the  Committee,  which  included 
sight  seeing.-  boat  trips,  golf  or  any  other 
diversion  appealing  to  the  individual. 

No  delegate  left  Seattle  without  some 
token  of  her  friendship;  at  my  home  in 
Larrhmont.  N.  Y„  a  totem  pole  expresses  • 
the  genealogy  of  the  Thlingit  Indians,  ami 
throughout  the  bind,  no  doubt,  many  lady 
delegates  feel  the  warmth  of  furs  from  the 
Hudson  Bay  Company  .whose  stores  otrupv 
prominent  corner*,  in  Seattle. 

Many  who  attended  the  Convention  em¬ 
braced  the  opportunity  to  see  other  points 
of  the  great  West.  The  writer  chose  the 
Const  and  visited  title  companies  as  far 
sonth  a*  Long  Beach  and  as  far  inland  a* 
Salt  Lake  City,  Denver  and  Kansas  City. 

The  title  busim***  on  the  west  roast  i* 
well  organized.  The  three  companies  in 
Seattle  occupy  an  enviable  position  from  the 
standpoint  of  future  business  and  present 
cooperation.  Portland  boasts  of  two  title 
companies;  one  The  Title  and  Trust  Coni- 
^pnny  bead  2d  by  Hi.  Walter  Daley,  the  other 
The  Pacific  Abstract  Title  Company,  man¬ 
aged  bv  Mr.  F.  E.  Raymond;  while  at  San 
Francisco  the  Title  Insurance  ami  Guaranty 
Company  in  which  Mr.  Donzel  Stoney  reigns 
supreme.  The  California  Pacific  Title  and 
Trust  Co.  is  under  the  direction  of  Mr.  Ben¬ 
iamin  J.  Ileidey.  in  Oakland.  Calif.,  the 
Oakland  Title  Insurance  and  Guarauty  Com¬ 
pany  under  Mr.  C.  J.  St  ruble.  Hast  Ray 
Title  Insurance  Company  headed  by  Mr. 

M.  R.  Green  and  the  Alameda  County  Title 
Insurance  Company  under  the  guidance  of 
Mr.  H.  B.  McCarthy,  Secretary,  wrv  etti- 
eiently  represent  the  title  insurance ‘inter-  ! 
cats  at  that  point. 

Loa  Angeles  heads  the  l«*t  *Ul»  the  Title 
Insurance  and  Trust  Company  with  Mr.  ' 
Stews-*  Melveny  at  it*  head,  while  the 
Title  Guarantee  and  Trust  Company,  under 
the  flag  of  Mr.  John  F.  Keough,  is  a  clear  1 
second.  The  Security  Title  Insurance  and 
Guaranty  Company,  with  an  efficient  organi  ! 
zation,  is  making  a  b»d  for  the  business  and  i 
getting  its  share.  The  California  Title  In-  j 
su  ranee  Company,  uuder  the  direction  of 
-Mr.  W.  P.  Waggoner,  brings  the  numlter  ,.f 
(Conti mu* it  »  !‘ua>  4.  Column  1) 


Increased  Capital  Funds 
A  Strong  Selling  Appeal 

Tin*  i  nr  ream-  of  our  Capital  Fund*, 
on  November  13th.  to  a  figure  in  ex¬ 
cess  of  $68,000,000.  should  be  a  still 
further  argument  in  soliciting  title 
insurance,  as  it  indicates  that  we 
keep  always  in  mind  that  an  adequate 
surplus  to  policyholder*  is  essential 
for  a  sound  insuranee  business. 


New  York  Title  Co. 
Plans  Capital  Increase 

To  provide  for  increasing  business  and  i 
more  particularly  to  maintain  the  strength  1 
of  its  surplus  polievholder*  and  reserve 
against  guaranteed  mortgages  outstanding, 
the  Directors  of  the  New*  York  Title  and  , 
Mortgage  Company  on  September  lHth  ree- 
om mended  to  the  stockholders  an  increase 
of  the  Company's  capital  stock  by  the  issue 
of  50,00ft  shares  of  the  par  value  of  $100 
each  to  lie  offered  to  the  stockholders  at  j 
$300  per  share,  in  the  ratio  of  1  to  3  of 
present  holdings,  and  to  le  paid  for  not 
later  than  Novenilier  15th.  A  special  meet¬ 
ing  of  the  stockholders  is  called  for  Oc¬ 
tober  10th,  to  authorize  the  proposed  capital 
increase. 

The  proposed  increase  iu  capital  will 
bring  the  Company’s  capital  funds'  to  snb-  1 
stantially  in  excess. of  $60,000,000. 


Capitol  Title  and  Guarantee  Quarters 
at  Washington.  D  C. 


Our  New  Washington 
Agency  Will  Open 
For  Business  Oct.  1 

An  event  of  importance  to  eor respondents 
ami  other  friends  of  the  New  York  Title 
and  Mortgage  Company  is  the  opening  on 
October  1st  in  Washington,  D.  C,  of  our 
allied  institution  the  Capitol  Title  aod  Gnar 
an  tee  Company,  with  which  we  will  partici¬ 
pate  in  the  ioserunco  <  i  titles  to  root  estate  - 
in  tlu*  Capital  and  sutuirhs,  thereby  placing 
the  resources  of  the  largest  title  company 
in  America  at  the  disposal  of  the  residents 
and  business  interests*  of  Washington,  amt 
assisting  in  the  rapid  and  unprecedented 
real  estate  development  there.  Interest  is 
more  than  local  because  requests  come  from 
many  quarters  for  title  insurance  in  Wash¬ 
ington,  so  many  States  arc  represented 
there,  and  projierty  is  owned  l»y  divergent 
interests  who  desire  title  prot«*ction. 

The  Capitol  Title  and  Guarantee  Com¬ 
pany  has  recently  completed  the  organiza¬ 
tion  of  what  is  considered  by  experts  to  Is* 
one  of  the  finest  title  plants  that  has  l**en 
assembled  anywhere,  combining  all  the  mod¬ 
ern  features'  for  expeditious  -and  accurate 
work.  It  is  |KMWe*sed  of  personnel  and 
equipment  which  will  enable  it  to  transact 
title  business  in  an.  efficient  and  ttp-to  date 
manner. 

With  the  completion  of  the  new  building 
at  1425  Kye  Street,  the  organization  will 
occupy  its  offie«*s  equipped  with  a  force  of 
about  100  clerks  and  prepared  to  serve  reai 
estate,  legal  and  banking  interests  of  the 
city,  as  well  as  building  and  loan  and  mer 
pantile  associations. 

The  officers  are:  John  Paul  Earnest, 
President  and  General  Counsel;  Ezra  Gould. 
Vice-President:  George  B.  Springston,  Se<- 
retsry  and  Title  Officer,  and  Eliot.  II.  Tboiu 
son.  Treasurer.  The  Directors  will  be 
Charles  LaSalle  Bryant,  Dr.  Mark  F.  Fin¬ 
ley.  Lisle  S.  Lipscomb,  William  S.  lYirks. 
Luke  C.  St  ruler  ;ind  William  C.  Taylor,  all 
of  Washington. 

The  Company  has  an  authorized  capital 
of  $750,000,  divided  into  1MW0  shares  of  ^5 
7  |>er  rent  preferred  stock  of  $100  pur  value, 
and  7.500  shares  of  common,  no  par  value. 

The  New  York  Title  and  Mortgage  Com-  • 
pany  will  guarantee  all  certificate  of  title** 
issued. 

The  affiliation  of  these  two  companies  is 
particularly  felicitous  for  all  concerned. 
Any  observer  of  Washington  realizes  the 
tremendous  development  that  is  going  on 
there.  l*»fh  in  the  industrial  and  real  estate 
fields.  The  business  of  the  Government 
brings  to  Washington  many  thousands 
of  people  monthly.  The  desire  to  partici¬ 
pate  in  the  social  life  of  the  Capital  has 
added  an  entirely  new  r<*sidomi:ii  section  t«i 
the  city.  Those  who  have  relationships  with 
the  Government  that  require  permanent  *1 
tendance  in  Washington  form  another  sec¬ 
tion  of  the  population. 
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Whereupon  plaintiff’s  Exhibit  No.  5  was  r^ad  to  the 


jury. 

Thereupon  that  portion  of  plaintiff’s  exhibit  No.  7,  re¬ 
lating  to  the  Capitol  Title  &  Guarantee  Company  was  read 
to  the  jury. 

Thereupon  plaintiff’s  exhibit  No.  6  was  read  to  the  jury. 

Thereupon  plaintiff  testified  that  when  exhibit  No.  7 
(“The  National  Titleman”)  was  handed  to  h<pr  by  Mr. 
O’Hare  she  read  this  article  which  had  just  betai  read  to 
the  jury  by  her  counsel ;  I  have  read  the  whole  ^rticle  and 
the  whole  article  influenced  me  in  making  the  purchase  of 
stock;  I  read  and  reread  the  circular  (plaintiff’s  Exhibit  No. 
5)  thoroughly  and  every  statement  in  it  influenced  me,  as 
well  as  the  letter  written  by  the  solicitor  of  the  New  York 
Title  &  Mortgage  Company  to  the  president  of  tlie  Capitol 
Title  &  Guarantee  Company,  dated  June  21,  1928j  set  forth 
in  this  circular;  thereupon  plaintiff’s  attention  was  called 
to  exhibit  No.  6,  and  after  examining  it  testified  that 
59  the  same  letter  (June  21,  1928)  was  contained  in  the 
other  circular  and  also  list  of  officers  and  board  of 
directors. 

Thereupon  plaintiff’s  attention  was  called  to  exhibit  No. 
6,  and  after  examining  it  testified  every  paragraph  in  this 
circular  influenced  me. 

Thereupon  exhibit  No.  4,  which  is  the  circular!  plaintiff 
received  from  Mr.  Offutt  at  the  bank,  was  read  to  the  jury. 

Whereupon  plaintiff  was  asked  to  give  some  of  the  de¬ 
tails  of  the  conversation  that  took  place  between  her  and 
O’Hare  at  the  time  she  was  considering  purchase  of  this 
stock,  to  which  question  defendant,  New  York  Title  &  Mort¬ 
gage  Company  then  and  there  objected  upon  the]  grounds 
previously  stated,  which  objection  was  overruled  and  ex¬ 
ception  duly  noted. 

Whereupon  plaintiff  testified,  when  Mr.  O’Hire  came 
to  my  home  and  explained  he  had  been  sent  by  IV^r.  Offutt 
to  talk  to  me  about  this  investment  in  the  Capitol  Title 
&  Guarantee  Company,  he  went  over  the  circulars  with 
me,  all  those  particulars  you  have  just  read,  and  he  par¬ 
ticularly  impressed  me  with  the  fact  that  the  president 
of  the  Capitol  Title  &  Guarantee  Company  had  received  a 
very  strong  letter  from  the  solicitor  of  the  New  Yprk  Title 
&  Mortgage  Company  and  also  he  wanted  impressed  upon 
me  that  the  vice  president  of  the  New  York  Title  &  Mort- 
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gage  Company  was  a  director  in  the  Capitol  Title  &  Guar¬ 
antee  Company;  he  gave  the  name  of  Mr.  McNeal;  then 
Mr.  O’Hare  asked  me  if  I  would  go  with  him  to  see  and 
look  at  the  company’s  plant.  At  first  I  declined,  but  he 
insisted,  and  I  went  with  him  to  1425  I  Street,  the 

60  Chandler  Building,  where  the  plant  was  located; 
when  I  got  there  we  went  into  the  company’s  office 

and  I  had,  as  I  would  explain,  a  birds-eye  view;  I  saw 
clerks  work  there.  We  stayed  a  few  minutes  and  then  he 
took  me  into  the  office  of  the  president,  Judge  Earnest, 
and  introduced  me  to  him,  and  while  I  was  in  there  I  said 
to  the  president,  “Mr.  O’Hare  has  pretty  nearly  convinced 
me  that  it  would  be  a  good  thing  to  invest  in  this  com¬ 
pany”.  and  the  president  answered:  “Yes”.  I  think  I  was 
there  about  ten  minutes;  I  had  no  experience  whatever  in 
the  title  busines  and  did  not  know  anything  whatever  about 
a  title  plant ;  I  did  not  make  the  purchase  at  that  time ;  I 
went  to  my  home  from  the  Chandler  Building  and  read 
the  circulars  given  to  me  by  Mr.  O’Hare  and  Mr.  Offutt. 
I  read  and  re-read  them,  and  the  next  day  I  made  up  my 
mind  that  it  would  be  a  good  thing  to  invest  in  that  com¬ 
pany  and — previous  to  leaving,  to  having  left  Mr.  O’Hare 
I  told  him  he  could  call  and  see  me  in  two  or  three  days — 
so  the  next  day,  after  I  had  visited  the  company,  I  pro¬ 
cured  the  money  to  invest,  and  the  next  day  Mr.  O’Hare 
called  to  see  me  and  it  was  then  I  bought  the  stock  and 
paid  for  it  in  cash. 

Thereupon  plaintiff  introduced  a  photostatic  copy  of 
check  dated  Mar.  20,  and  testified  that  is  the  day  I  pro¬ 
cured  the  money  and  delivered  the  check  to  Mr.  0  ’Hare  on 
March  21;  plaintiff  identified  her  signature  on  the  back  of 
the  check. 

Whereupon  it  was  agreed  that  it  was  admitted  by  the 
pleadings  that  the  stock  was  purchased  and  paid  for  and 
subsequently  the  common  stock  was  issued  in  exchange  for 
the  preferred. 

61  Whereupon,  on  cross-examination  by  E.  S.  Bailey, 
counsel  for  New  York  Title  &  Mortgage  Company, 

plaintiff  testified  as  follows : 

I  have  never  been  employed,  have  always  lived  at  home, 
living  with  my  family,  but  now  I  am  alone  in  my  home  ex- 
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cept  for  the  roomers  that  I  have ;  I  have  been  cjoing  busi¬ 
ness  with  Mr.  Ezra  Gould’s  bank  since  1924,  but  I  am  not 
acquainted  with  Mr.  Gould.  I  have  seen  him  and  talked  to 
him  over  the  telephone,  but  I  am  not  personally  acquainted 
with  him;  I  did  know  Mr.  Offutt  and  I  have  done  business 
with  Mr.  Offutt  since  going  to  the  bank;  throughout  this 
period  since  1924,  I  have  done  business  with  the  bank 
through  Mr.  Offutt  until  the  Fall  of  1930,  when  I  closed  my 
account ;  I  went  to  him  for  advice  from  time  to  time ;  I  had 
gone  to  him  to  purchase  stock  for  me  once  or  tWice  before 
the  purchase  of  the  stock  of  the  Capitol  Title  &  guarantee 
Company;  on  this  occasion  I  went  there  for  the  purpose  of 
buying  stock  through  Mr.  Offutt ’s  bank;  I  intended  to  buy 
Kennecott  copper  stock  through  Mr.  Offutt ’s  bai[ik;  I  told 


him  I  wanted  to  invest  in  the  copper  stock  and 


when  Mr. 


Offutt  called  my  attention  to  the  stock  of  the  Capitol  Title 
&  Guarantee  Company,  that  diverted  my  notion  lof  buying 
Kennecott  copper,  especially  after  I  read  the  circulars,  and 
that  influenced  me  in  my  attitude  towards  the  Capitol  Title 
&  Guarantee  stock;  Mr.  Offutt  gave  me  the  circular  of  the 
Capitol  Title  &  Guarantee  Company  with  the  cajjritol  on  it 
and  picture  of  the  Chandler  Building  on  the  front  page.  I 
recall  testifying  two  or  three  weeks  ago,  but  do  not  recall 

that  in  mv  direct  testimonv  I  said  that  Mr.  Offutt 
*  * 

62  gave  me  a  copy  of  the  “National  Titleman”.  I  have 

always  thought  the  paper  with  the  Capitol  and  the 
Chandler  Building  on  it  is  the  one  Mr.  Offutt  gave  me,  and 
that  is  my  recollection.  I  had  known  Mr.  Offutt  since  1924 
when  I  began  doing  business  there.  Mr.  Offutt,  I  think,  was 
not  the  cashier  of  the  bank  in  1924,  because  I  remember 
when  I  made  my  deposit  giving  it  to  a  lady  who  wa^  cashier ; 
I  do  not  know  that  he  came  into  the  office ;  I  cannot  say  when 
I  first  met  Mr.  Offutt,  because  I  did  not  go  to  the  bank  very 
often.  I  had  probably  known  him  since  1927  or  1§28 ;  I  did 
not  ask  Mr.  Offutt  for  advice,  I  simply  asked  hiip  to  pur¬ 
chase  stock  for  me  on  the  New  York  Exchange  through  his 
bank ;  as  a  matter  of  fact,  if  he  had  not  called  my  jattention 
to  the  Capitol  Title  &  Guarantee  Company  stock  qn  the  oc¬ 
casion  of  my  visit  there,  it  is  most  likely  that  I  wpuld  have 
bought  the  copper  stock.  As  to  the  conversation  I  had  with 
Mr.  Offutt,  when  I  went  to  the  bank  I  asked  him  if  he  would 
purchase  some  stock  for  me  on  the  New  York  Exchange;  he 
asked  me  what  kind  of  stock  it  was  that  I  wanted  t^  buy  and 
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I  told  him  Kennecott  copper,  and  then  he  said:  ‘ 4 Miss  Hut¬ 
ton,  why  buy  stock  on  the  New  York  Exchange !”  and  then 
he  left  me  and  went  and  got  a  circular  which  I  said  he  gave 
me,  and  he  said,  ‘‘Why  don’t  you  invest  in  something 
good”?  and  “You  know  this  must  be  good  or  our  president 
would  not  be  interested”,  and  the  president,  Mr.  Gould,  was 
vice  president  of  the  Capitol  Title  &  Guarantee  Company. 
I  do  not  remember  what  reply  I  made  because  I  left  the  bank 
shortlv  after  he  handed  me  the  circular ;  I  did  not  tell  him 
that  I  would  buy  the  Capitol  Title  &  Guarantee  Com- 

63  pany  stock  and  did  not  tell  him  that  I  would  not  buy 
the  copper  stock  but  I  left  the  bank.  I  think  that  was 

between  10  and’l2  o’clock  on  March  19,  and  I  went  directly 
home ;  my  home  is  about  three  and  a  half  squares  from  the 
bank,  and  in  a  very  few  minutes,  I  had  just  reached  the  sec¬ 
ond  floor  of  my  home  when  the  bell  rang.  I  answered  it  im¬ 
mediately  and  found  Mr.  O’Hare  at  the  door;  I  had  with  me 
the  circular  that  Mr.  Offutt  had  given  me  but  had  not  read 
it  and  Mr.  OfFutt  did  not  go  over  it  with  me  at  the  bank.  1 
remember  Mr.  Offutt  went  through  a  door  to  the  cage,  but 
I  do  not  know  where  he  took  the  circular  from.  It  was  not 
out  in  front  of  the  bank  where  the  customers  enter;  I  had 
never  seen  Mr.  O’Hare  before  the  morning  he  called.  I 
never  knew  John  Paul  Earnest  before  but  did  know  Mr. 
Offutt.  He  did  not  give  me  any  advice  except  to  say  that  he 
thought  the  investment  in  the  Capitol  Title  &  Guarantee 
Company  would  be  good.  That  was  not  sufficient  to  cause 
me  to  put  out  of  my  mind  the  purchase  of  the  copper  stock 
when  I  left  the  bank,  not  until  after  Mr.  O’Hare  talked  to  me 
and  went  over  each  paragraph  of  the  circular ;  I  did  not  buy 
the  copper  stock  while  I  was  in  the  bank  because  Mr.  Offutt 
told  me  the  bank  charged  a  commission  for  that  kind  of 
work,  that  was  the  only  reason  that  I  did  not  buy  the  copper 
stock  and  before  I  had  a  chance  to  go  uptown  myself  to 
make  a  purchase,  Mr.  O’Hare  called  at  my  residence  and 
talked  about  the  Capitol  Title  &  Guarantee  Company.  I  had 
bought  stock  through  Mr.  Offutt ’s  bank  once  before  and 
there  was  not  a  commission  charged  at  that  time,  and  the 
onlv  reason  I  left  Mr.  Offutt ’s  bank  and  did  not  buy  the 
copper  stock  was  that  he  would  have  charged  me  a  commis¬ 
sion  for  it.  When  I  left  the  bank  with  the  circular 

64  that  Mr.  Offutt  had  given  me  it  was  still  my  intention 
to  go  uptown  and  buy  Kennecott  copper,  but  before 
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I  had  an  opportunity  to  go  Mr.  O’Hare  called  at  my  resi¬ 
dence  and  talked  in  favor  of  me  buying  the  Capitol  Title  & 
Guarantee  stock,  and  everything  that  he  said  abd  every¬ 
thing  that  I  read  in  the  circulars  impressed  me,  a,nd  believ¬ 
ing  they  were  true,  I  gave  a  consideration  and  finally  de¬ 
cided  to  buy  Capitol  Title  &  Guarantee  Company  stock  in¬ 
stead  of  Kennecott  copper.  I  read  the  circulars  on  the 
afternoon  and  evening  of  March  19  and  the  mprning  of 
March  20,  before  I  went  up-town  to  get  the  money;  Mr. 
0  ’Hare  did  not  return  to  my  home  on  the  morning!  of  March 
19.  He  sent  me  home  by  his  chauffeur.  I  wentl  up  town 
with  him  that  morning ;  on  March  20  I  procured  tbe  money 
to  buy  the  stock.  I  did  not  see  Mr.  O’Hare  except  on  one 
occasion  when  he  visited  my  home  on  March  19  apd  I  went 
with  him  to  the  Capitol  Title  &  Guarantee  Company  on  I 
Street.  I  delivered  the  check  to  Mr.  0  ’Hare  at  my  home  on 
March  21.  I  saw  Mr.  O’Hare  twice.  As  to  the  particular 
thing  in  the  circulars  that  induced  me  to  buy  this  stock,  I 
read  and  reread  every  paragraph  in  those  circulars;  they 
all  impressed  me,  especially  the  paragraphs  which  told 
about  the  management  of  the  company  being  and) — I  have 
forgotten  what  I  want  to  say — experienced  men,  experienced 
in  investment  banking  and  finance,  and  also  a  letted  written 
by  the  solicitor  of  the  New  York  Title  &  Mortgage  Company 
to  the  president  of  the  Capitol  Title  &  Guarantee  Company. 
As  to  why  that  impressed  me  more  than  the  other  state¬ 
ments  made  in  the  circular,  the  fact  that  this  letter  stated 
that  the  Capitol  Tile  &  Guarantee  Company  was  one 
65  of  the  finest  title  companies  in  existence  impressed 
me,  and  also  the  fact  that  the  New  York  Title  &  Mort¬ 
gage  Company  with  over  $44,000,000  stood  back  of  the 
Capitol  Title  &  Guarantee  Company.  I  read  all  oft  the  cir¬ 
cular  in  respect  to  its  guaranteeing  this  contract. 

Whereupon  there  was  read  to  the  plaintiff  from  the  let¬ 
ter  of  June  21,  “You  can  personally  assure  the  pusiness 
men  and  others  interested  in  your  project  that  the  New 
York  Title  &  Mortgage  Company,  with  its  capital  funds 
of  over  $60,000,000  stands  ready  at  all  times  to  substantiate 
our  contract  to  indemnify  and  guarantee  the  titles  to  real 
property  in  Washington,  D.  C.,  Montgomery  andlPrince 
Georges  Counties,  Maryland,  and  Arlington  and  {Fairfax 
Counties,  Virginia,  when  passed  and  approved  by  your 


4 — 6029a 


50 


NEW  YORK  TITLE  &  MORTGAGE  COMPANY  VS. 


company”,  and  she  testified  that  this  statement  impressed 
her  and  that  was  part  of  the  statement  that  induced  her — 
and  the  other  part  was  where  it  said  that  the  Capitol  Title 
&  Guarantee  Company  was  one  of  the  finest  companies  in 
existence.  The  two  things  I  found  in  this  letter  that  im¬ 
pressed  me  were  the  expression  that  the  Capitol  Title  & 
Guarantee  Company  was  one  of  the  finest  title  plants,  and 
the  other  one  was  in  respect  to  guaranteeing  and  indemni¬ 
fying  the  policies  issued  by  the  New  York  Company  or 
standing  in  a  position  to  substantiate  this  contract;  those 
two  things  impressed  me.  I  do  not  remember  that  they 
were  the  only  two  things,  I  would  have  to  see  the  letter. 

Thereupon  plaintiff’s  exhibit  No.  5  was  handed  the  plain¬ 
tiff  and  after  examining  it  she  testified,  I  think  I 
66  might  say  the  whole  letter  impressed  me  and  con¬ 
vinced  me.  I  do  not  see  why  I  should  take  any  par¬ 
ticular  part  of  that  letter  and  say  it  convinced  me;  I  say 
the  whole  letter  did ;  I  am  sure  it  did.  Asked  could  she  go 
through  that  letter  and  tell  the  court  and  jury  just  what 
parts  of  that  letter  influenced  her  to  enter  into  this  contract, 
plaintiff  answered,  I  prefer  to  say  the  whole  letter  in¬ 
fluenced  me,  all  of  it.  I  withdraw  the  statement  I  made 
a  moment  ago  that  two  things  influenced  me. 

I  first  learned  in  the  year  1930  that  the  Capitol  Title  & 
Guarantee  Company  had  failed,  it  may  have  been  in  April, 
I  am  not  quite  sure;  I  never  attempted  to  sell  my  stock 
after  I  purchased  it.  I  recall  a  bill  in  equity  filed  by  me 
and  other  plaintiffs;  that  was  filed  on  June  11,  1930,  and  it 
is  entitled,  case  in  equity  No.  51,536,  Grace  L.  Hutton  et  al., 
plaintiff,  in  which  I  asked  to  set  aside  a  certain  chattel 
trust  sale  of  this  property  and  also  asked  to  recover  from 
the  New  York  Title  &  Mortgage  Company  $7,600,  the  price 
of  7,600  shares  of  common  stock. 

Thereupon  the  allegations  of  paragraph  8  of  said  bill  of 
complaint  were  read  to  plaintiff,  as  follows: 

“The  Plaintiffs  are  informed  and  believe  and  therefore 
aver  that  in  furtherance  of  the  aforesaid  scheme  of  the 
Defendant,  New  York  Title  and  Mortgage  Company,  to 
take  over  the  good  will  and  assets  of  the  Defendant,  The 
Capitol  Title  and  Guarantee  Company,  in  violation  and 
ultimate  destruction  of  the  rights  of  the  stockholders  in 
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said  latter  company,  the  said  New  York  Title  and 

67  Mortgage  Company  Company  procured  the  issuance 
to  itself  without  any  money  consideration  of  the 

common  stock  representing  7,600  shares  of  sa^d  Capitol 
Title  and  Guarantee  Company,  Incorporated,  u$on  the  al¬ 
leged  consideration  on  the  part  of  the  said  New  York  Title 
and  Mortgage  Company  to  assume  control  and  direct  the 
affairs  of  the  said  Capitol  Title  &  Guarantee  Company,  in 
an  effort  to  make  said  company  a  financial  success,  said 
stock  having  been  issued  on  or  about  June  14,  4-  D-  1929, 
and  Plaintiffs  further  aver  that  said  stock  was  issued  and 
delivered  to  the  Defendant,  the  New  York  Title  hnd  Mort¬ 
gage  Company,  without  any  consideration  except}  as  afore¬ 
said,  and  that  since  the  delivery  of  said  stock,  thp  said  De¬ 
fendant,  the  New  York  Title  and  Mortgage  Company,  has 
done  nothing  to  execute  and  make  good  its  undertaking  as 
set  forth  in  said  agreement  of  June  14,  1929,  although  the 
said  Defendant  knew  that  said  common  stock  atj  the  time 
of  its  issuance  had  a  market  value  of  fifty  dollars  a  share.’ ’ 

Plaintiff  testified  I  remember  that  allegation.  I  under¬ 
took  in  that  suit  to  enforce  the  payment  by  the  Yew  York 
Title  &  Mortgage  Company  of  7,600  shares  of  stc[ck.  I  do 
not  know  that  the  Court  held  in  that  case  that  the  stock  was 
in  trust;  the  bill  of  complaint  was  sworn  to  by  ipe. 

Whereupon  attention  of  plaintiff  was  directed  to  the  al¬ 
legations  in  the  declaration  in  this  case,  as  follows:  ‘ ‘And 
the  plaintiff  further  says  that  at  the  time  of  the  purchase 
by  her  of  said  stock  and  at  the  time  of  the  exchange  as 
aforesaid,  the  preferred  stock  and  common  stocljc  of  said 
defendant  Capitol  Company  were  of  no  ^alue,  of 

68  which  fact  the  plaintiff  was  ignorant  when  |  she  pur¬ 
chased  and  when  she  exchanged  said  stock  as  afore¬ 
said;  and  plaintiff  avers  that  the  said  defendant  Capitol 
Company,  has  continued  from  time  of  its  incorporation  to 
be  insolvent,  and  the  said  stock  has  always  beeh  utterly 
worthless  and  of  no  value,  which  facts  plaintiff  did  not  dis¬ 
cover  until,  to  wit,  April,  1930.”  And  plaintiff  testified 
she  did  discover  that  in  April. 

Whereupon  plaintiff  was  handed  four  exhibits  (Plain¬ 
tiff’s  Exhibits  Nos.  4,  5,  6  and  7)  and  testified  that  these 
exhibits  remained  in  her  possession  up  until  the  t}me  they 
were  delivered  to  her  counsel.  Plaintiff  testified  tliat  as  to 
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the  ones  remaining  in  her  possession,  it  was  this  one  (indi¬ 
cating)  Mr.  Offutt  gave  me,  and  two  Mr.  O’Hare  gave  me. 
He  gave  me  this  one  (indicating)  and  that  one  which  shows 
the  cut  of  the  office  force  at  work  in  the  Chandler  Build¬ 
ing.  I  am  not  quite  sure  that  I  gave  to  my  counsel  exhibit 
No.  5.  I  am  positive  that  Mr.  O’Hare  gave  me  two  cir¬ 
culars.  I  am  not  quite  sure  that  he  gave  the  circular,  ex¬ 
hibit  No.  5;  but  if  not,  that  is  a  copy  of  one  like  it,  that  is 
what  I  mean.  The  only  circular  that  Mr.  Offutt  gave  me 
was  the  one  bearing  the  cut  of  the  Capitol  and  the  Chan¬ 
dler  Building,  and  then  Mr.  O’Hare  gave  me  two  circulars 
and  I  read  those  circulars  that  he  gave  me  that  afternoon 
and  evening.  Before  he  left  my  home  we  went  over  them 
together.  I  should  say  he  was  in  my  home  about  an  hour. 
I  did  not  talk  with  anybody  else  about  the  investment,  and 
then  I  went  with  Mr.  O’Hare  to  the  Chandler  Building. 

(Whereupon,  on  cross-examination  by  Mr.  Van 
69  Doren,  attorney  for  the  defendant,  Capitol  Title  & 
Guarantee  Company,  plaintiff  testified  as  follows:) 

To  the  best  of  my  recollection  it  was  on  March  19,  1929, 
that  I  called  at  the  bank  and  saw  Mr.  Offutt,  it  was  in  the 
forenoon,  and  after  I  left  there  and  returned  home  I  had 
not  been  home  but  a  few  minutes  until  Mr.  O’Hare  called. 
He  stated  he  had  been  sent  to  me  at  the  suggestion  of  Mr. 
Offutt  at  the  bank  and  he  talked  with  me  some  time  and 
went  over  certain  circulars  and  it  was  later  on  that  same 
day  that  I  went  to  the  plant  at  1425  I  Street.  Mr.  0  ’Hare 
only  accompanied  me  as  far  as  the  Union  Station  on  my  — 
home  from  the  title  company.  The  next  day  I  procured  the 
money  for  the  purchase  of  the  stock,  that  was  on  March  20, 
and  on  the  21st,  Mr.  O’Hare  called  to  see  me  again,  at  which 
time  I  made  the  purchase.  This  morning,  so  far  as  I  could 
recall,  I  gave  all  of  the  conversation  which  took  place  be¬ 
tween  Mr.  Offutt  and  myself  at  the  bank.  I  did  not  say  Mr. 
Offutt  gave  me  the  circular  headed  ‘ 4 National  Titleman”, 
plaintiff’s  exhibit  No.  7.  Plaintiff’s  exhibit  No.  4,  the  one 
on  which  appears  the  cut  of  the  Chandler  Building,  in  which 
the  office  of  the  company  was  located,  was  the  one  Mr. 
Offutt  gave  me  at  that  time.  I  am  certain  about  that.  It 
was  not  what  Mr.  Offutt  said  to  me  which  caused  me  to 
desist  from  the  purchase  of  the  copper  stock  which  I  had 
gone  there  to  order  that  morning.  It  was  simply  by  reason 
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of  the  fact  that  the  bank  charged  a  commission  fGr  purchas¬ 
ing  stock  for  customers  that  I  did  not  make  th^  purchase 
of  the  copper  stock  which  I  had  gone  there  to  l^uy.  What 
he  said  with  reference  to  the  desirability  of  this 

70  particular  investment  did  not  at  all  influence  me  in 
not  buying  copper  stock  on  that  occasion.  In  the  con¬ 
versation  with  Mr.  O’Hare  the  two  things  that | impressed 
me  most  were  his  statement  to  the  effect  that  the  president 
of  the  Capitol  Company,  Mr.  Earnest,  had  received  a  very 
strong  letter  from  Mr.  Parsons  of  the  New  York  Company 
and  Mr.  0 ’Hare’s  statement  that  Mr.  McNea^,  the  vice 
president  of  the  New  York  Company,  was  also  a  director  of 
the  Capitol  Company  here.  I  found  out  subsequently  that 
Mr.  McNeal  was  a  director  of  this  company.  I  [would  say 
that  it  was  a  little  after  12  o’clock  that  I  went  tq  the  plant 
of  the  Capitol  Company  on  I  Street,  as  nearly  as  I  can 
remember.  It  was  at  the  conclusion  of  the  first  conversa¬ 
tion  I  had  with  Mr.  O’Hare  in  my  home  that  I  concluded 
that  I  would  go  with  him  to  the  plant,  and  before  that  time 
and  in  the  same  conversation,  I  had  refused  to  go  with  him, 
but  later,  in  that  same  conversation  I  changed  my  mind 
and  went  up  there.  My  only  conversation  or  statement  to 
Mr.  Earnest  at  that  time  was  to  the  effect  that  Mr.  0  ’Hare 
had  pretty  nearly  convinced  me  that  the  purchase  of  the 
stock  would  be  a  good  investment,  to  which  Mr].  Earnest 
replied,  “Yes”.  I  had  had  no  conversation  whatever  with 
Mr.  Earnest  at  any  other  time  prior  to  the  purchase  of  this 
stock.  As  to  whether  my  recollection  is  now  clear  that 
these  three  documents  (Plaintiff’s  exhibits  Nos.  5,  6  and  7) 
were  given  to  me  by  Mr.  0  ’Hare  on  the  morning  of  March 
19,  as  I  have  said  previously,  that  this  exhibit-pthat  the 
exhibit  with  the  Capitol  and  the  Chandler  Building,  was 
given  to  me  by  Mr.  Offutt;  the  others  by  Mr.j  O’Hare. 

Plaintiff’s  exhibit  No.  4,  on  the  face  of  which  appears 

71  a  cut  of  the  Chandler  Building  was  given  to  me  by 
Mr.  Offutt,  that  is  what  I  just  now  said.  I  did  not 

say  that  the  document,  Exhibit  No.  4,  was  given  to  me  by 
Mr.  Offutt.  I  mean  that  this  circular,  with  the  cut  of  the 
Capitol  and  the  Chandler  Building  on  it  was  the  qne  which 
Mr.  Offutt  gave  me  at  the  bank.  He  gave  me  onlV  one.  I 
think  Mr.  O’Hare  gave  me  that  at  the  same  time  he  gave 
me  the  “National  Titleman”.  He  also  gave  me  plaintiff’s 
exhibit  No.  6  which  contains  several  pictures  of  thq  interior 
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of  the  plant.  It  is  now  my  best  recollection  that  exhibits 
Nos.  5,  6  and  7,  which  are  here  before  me,  were  given  to  me 
by  Mr.  O’Hare  on  the  morning  of  March  19,  1929.  I  am 
now  quite  sure  at  this  time  that  exhibit  No.  4  on  which  ap¬ 
peared  the  cut  of  the  Chandler  Building  and  the  Capitol 
dome  was  the  one  given  to  me  by  Mr.  Offutt.  I  recall  tes¬ 
tifying  in  this  case  just  prior  to  Christmas  vacation.  I  do 
not  remember  what  I  said  at  that  time  about  the  document 
which  Mr.  Offutt  had  given  to  me.  I  did  not  remember  say¬ 
ing  that  to  the  best  of  my  recollection  it  was  the  “National 
Titleman”  that  Mr.  Offutt  gave  me.  I  do  not  remember 
anything  of  that  sort. 

Whereupon  what  purports  to  be  the  testimony  given  by 
the  witness  at  that  time  was  read  to  her  as  follows : 

“Q.  Will  you  tell  us  the  circumstanecs  which  led  up  to 
the  purchase  of  that  stock  by  you?  A.  I  will.  I  think  it 
was  on  the  morning  of  March  19,  1929,  that  I  went  to  the 
Washington  Mechanics  Bank,  located  at  Ninth  and  East 
Capitol  Streets,  and  while  I  was  there  I  was  talking  to  the 
cashier  about  purchasing  some  stock,  whereupon  he  handed 
me  a  circular  relating  to  this  Capitol  Title  &  Guarantee 
Company,  and  asked  me  why  I  did  not  invest  in  some 
72  good  stock ;  that  he  knew  this  was  good  and  if  it  vras 
not  good  the  president  of  that  bank  would  not  be 
interested  in  it.  He  made  mention  that  Mr.  Gould,  the 
president  of  the  bank,  was  at  that  time  the  vice  president 
of  the  Capitol  Title  &  Guarantee  Company. 

“I  took  the  circular  that  was  handed  me  at  the  bank  and 
went  home  and  in  a  few  minutes  after  I  reached  my  home 
Mr.  O’Hare,  a  stock  salesman  for  the  Capitol  Title  &  Guar¬ 
antee  Company,  came  to  my  home,  sent  there  by  Mr.  Offutt, 
the  cashier  of  the  bank  to  which  I  have  just  referred.  He 
talked  to  me  about  investing  in  the  Capitol  Title  &  Guaran¬ 
tee  Company  and  showed  me  a  number  of  circulars  which 
he  had. 

“Q.  Now,  just  one  moment:  I  will  ask  you  to  look  at  the 
three  papers  which  I  hand  you  and  state  whether  or  not 
those  were  the  circulars  that  were  the  subject  of  the  discus¬ 
sion  between  you  and  Mr.  0  ’Hare  on  that  occasion  to  which 
you  refer.  A.  (Examining  said  papers.)  They  are. 
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“Q.  Prior  to  the  coming  of  Mr.  O’Hare  to  se<b  you,  had 
you  in  your  possession  any  of  these  circulars  ?  A.  I  did. 

“Q.  Will  you  look  at  them  and  indicate  which  one  you 
already  had  in  your  possession?  A.  This  one  (indicating). 

“Q.  That  is  called  4 The  National  Titleman’?  A.  Yes. 

4  4  Q.  Had  you  read  it  up  to  that  time  ?  A.  Not  thdroughly.  ’  ’ 

73  Plaintiff,  was  asked  if  she  recalled  giving  that 
testimony,  answered,  I  presume  I  gave  it,  Mr.  Van 
Doren.  My  recollection  is  now  as  good  as  it  was  then. 
As  I  stated  before,  Mr.  Van  Doren,  the  circulars  were  all 
handed  to  me  the  same  morning  within  a  short  time  of  each 
other ;  perhaps  not  more  than  ten  minutes,  and  it  is  barely 
possible  that  I  did  make  a  mistake  in  identifying  which 
one  came  from  the  bank.  Thereupon,  witness  wak  asked  if 
she  did  not  recall  after  giving  the  testimony  which  has  just 
been  read,  that  the  following  occurred : 

4 4 The  Court:  Will  you  identify  that  in  some  w^y  so  the 
testimony  can  be  understood? 

4 4 Mr.  Jackson:  Yes,  I  will,  your  Honor.  The  (first  one, 
to  which  the  witness  referred,  is  ‘The  National  ifitleman’. 
I  offer  that  in  evidence.”  j 

i 

Answered,  I  do  not  recall  that  I  do. 


Thereupon  witness  was  asked  if  she  had  notj 
as  follows  on  that  occasion: 


testified 


44Q.  Did  you  read  any  circular  while  you  were  in  the 
bank?  A.  No,  I  did  not. 

44Q.  Mr.  Offutt  read  a  part  of  it  to  you?  A.  He  did  not. 

“Q.  Miss  Hutton,  you  testified  that  a  certain  publication 
known  as  ‘The  National  Titleman’  was  handed  to  you  by 
Mr.  Offutt?  A.  I  did.” 

Answered,  I  do  not  recall  it.  I  did  not  so  testify  just 
prior  to  Christman.  If  I  said  the  ‘The  National  Titleman’ 
was  given  to  me  by  Mr.  Offutt,  I  simply  made  a 
74  mistake.  I  think  my  recollection  about  the  source 
of  that  particular  circular  is  better  at  this  time  than 
it  was  just  before  Christmas. 

i 

Thereupon  attention  of  witness  was  directed  to  her  tes¬ 
timony  in  the  trial  just  before  Christmas,  as  follows: 
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“Q.  Now,  what  was  the  definite  cause  that  induced  you 
to  make  the  purchase,  so  far  as  you  can  tell?  A.  That  in¬ 
duced  me  to  make  the  purchase? 

“Q.  Yes.  A.  Well,  from  reading  the  letter  that  was 
handed  to  me  both  by  Mr.  Offutt  and  Mr.  O’Hare,  and  by 
Mr.  O’Hare  talking  about  what  a  good  company  it  was, 
that  the  investment  was  good.  He  told  me  I  could  not 
make  a  better  investment. 

“Q.  Was  there  any  outstanding  thing,  more  than  any¬ 
thing  else,  which  caused  you  to  make  up  your  mind  to  buy 
this  stock?  A.  Well,  I  think,  as  I  said  before,  Mr.  Par- 
sins’  letter. 

“Q.  What,  in  that  particular  case,  in  any  way  convinced 
you?  A.  He  said  it  was  the  best  title  plant  that  was  in 
existence. 

“Q.  That  was  the  single  representation  that  establishes 
it  more  than  anything  else  in  your  mind?  A.  That  is  cor¬ 
rect. 

“Q.  Do  you  recall  any  other  statement,  in  any  of  these 
circulars  which  you  then  read  and  re-read,  which  at  that 
time  induced  you  to  take  this  action  and  buy  this  stock, 
that  you  can  now  think  of?  A.  I  don’t  remember  of  any¬ 
thing  right  now. 

“Q.  You  were  influenced  to  a  certain  extent  by 
75  what  Mr.  Offutt  said  to  you?  A.  To  a  certain  extent. 

“Q.  And  you  were  influenced  by  what  was  con¬ 
tained  in  the  circular  which  Mr.  Offutt  handed  to  you  ?  A. 
Yes,  sir.” 

and  testified,  I  don’t  remember  of  saying  that  to  a  certain 
extent  I  was  influenced  bv  what  Mr.  Offutt  said.  I  cannot 
remember  saying  that  what  Mr.  Offutt  stated  influenced 
me.  If  I  did  so  testify  at  that  time  I  was  certainly  mis¬ 
taken. 

Thereupon  attention  of  witness  was  called  to  her  testi¬ 
mony,  as  follows : 

“Q.  I  think,  Miss  Hutton,  you  said  on  this  particular 
date,  the  20th  of  March,  you  had  gone  to  the  bank  for  the 
purpose  of  buying  certain  copper  stock  which  you  men¬ 
tioned.  A.  Yes. 

“Q.  And  was  it  as  the  result  of  what  Mr.  Offutt  said  to 
you  that  your  attention  was  diverted  from  that  so  that 
you  did  not  buy  that  stock  that  morning?  A.  It  was. 
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“Q.  So  that  it  was  because  Mr.  Offutt  had  said  on  that 
occasion  that  this  was  a  desirable  stock,  and  that  influenced 
you  to  such  an  extent  that  you  did  not  make  th^  purchase 
which  you  had  gone  to  the  bank  seriously  to  make?  A. 
Mr.  Offutt ’s  statement,  and  also  Mr.  0 ’Hare’s.  ftjtr.  O’Hare 
talked  to  me  about  not  investing  in  any  copper. 

“Q.  When  you  left  the  bank  you  had  not  seen  Mr. 
O’Hare?  A.  No,  sir. 

“  Q.  So  thus  far  what  Mr.  Offutt  said  to  you  in  that  bank 
caused  you  at  least  to  suspend  purchasing  the  copper  stock 
which  you  had  gone  there  to  do?  A.  Yes. 

76  “Mr.  Vandoren:  That  is  all. 

I 

and  she  was  asked,  did  she  recall  that;  answered,  I  recall 
that,  it  was  correct  then  and  it  is  still  correct. 

Asked  whether  it  was  in  part  what  Mr.  Offutt  said  to  her 
about  the  desirability  of  this  stock  that  she  dicj  not  buy 
the  stock  that  she  went  there  to  buy  that  day,  answered, 
in  the  first  place  I  did  not  have  time  after  I  left  tile  bank  to 
make  any  further  decision,  to  make  up  my  mind,  because 
Mr.  O’Hare  came  so  soon.  When  he  talked  about  the  ad¬ 
visability  of  investing  in  the  Capitol  Title  &  (guarantee 
Company  I  thought  all  he  said  about  the  company  and 
about  it  being  a  good  one  to  invest  in,  was  true,  and  when 
I  had  an  opportunity  to  read  the  circulars  that  afternoon 
and  evening,  I  decided  that  it  must  be  a  good  company  to 
invest  in,  because  I  thought  all  these  paragraphs  Contained 
in  these  circulars  were  convincing,  that  the  company  was 
all  right.  When  I  went  to  the  bank  it  was  for  the  purpose 
of  purchasing  stock  which  I  had  definitely  made  up  my 
mind  to  buy  and  after  my  talk  with  Mr.  Offutt  }  left  the 
bank  without  making  that  purchase ;  and  during  thje  conver¬ 
sation  he  suggested  that  I  buy  good  stock  and  he  mientioned 
to  me  the  Capitol  Title  &  Guarantee  Company,  and  men¬ 
tioned  that  Mr.  Gould,  the  president  of  the  bank,  \vas  also 
an  officer  of  the  company,  and  gave  me  the  circular  which 
has  been  produced  here.  I  cannot  say  that  what  Mr.  Offutt 
stated  to  me  influenced  me  when  I  left  the  banl^:  on  the 
morning  of  March  19,  even  though  Mr.  Offutt  had  given  me 
the  circular,  it  was  still  my  intention  to  go  down  and  pur¬ 
chase  the  Kennecott  copper  stock  at  W.  B.  Hibbs  Company, 
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but  before  I  had  an  opportunity  to  leave  my  home  to 

77  go  up  town,  Mr.  O’Hare  called.  I  would  say  I  was 
mistaken  in  my  testimony  given  before  Christmas, 

so  far  as  Mr.  Qffutt  influencing  me  is  concerned,  and  I  was 
mistaken  in  my  testimony  at  that  time. 

Assuming  that  Mr.  O’Hare  had  not  called  on  me  at  my 
home  and  had  not  given  me  the  three  circulars  which  I  said 
he  did  give  me,  and  if  on  the  contrary  I  had  simply  seen 
Mr.  Offutt  at  the  bank  and  had  the  conversation  with  him 
which  I  have  related  and  he  had  given  me  the  circular  which 
he  did  turn  over  to  me  at  that  time,  and  I  had  then  gone  to 
the  title  plant  and  made  my  own  independent  examination, 
as  to  whether  I  can  now  say,  in  the  light  of  my  further 
statement  to  Judge  Earnest  and  his  reply  to  me,  I  would 
or  would  not  have  made  this  investment  in  this  particular 
stock,  after  I  had  seen  Mr.  Offutt  at  the  bank,  I  can  only 
say  that  if  Mr. t O’Hare  had  not  called  upon  me  and  talked 
so  much  in  favor,  so  strongly  in  favor  of  the  company  and 
told  me  over  and  over  again  that  it  would  be  a  good  invest¬ 
ment,  I  would  never  have  invested  in  that  Capitol  Tilte  & 
Guarantee  Company.  I  am  now  quite  sure  that  if  I  had 
not  seen  Mr.  O’Hare  I  would  never  have  made  this  par¬ 
ticular  investment.  I  do  not  think  my  recollection  is  any 
better  now  than  it  was  before  Christmas.  If  I  am  not 
mistaken,  I  think  I  told  the  court  prior  to  Christmas  that 
I  would  not  have  purchased. 

Whereupon  the  plaintiff’s  testimony  was  called  to  her  at¬ 
tention,  as  follows : 

“Q.  We  are  assuming  now,  Miss  Hutton,  that  Mr.  Offutt 
had  spoken  to  you  as  you  have  testified,  that  he  had  given 
you  this  circular,  this  Exhibit  18,  which  you  have  identified, 
that  you  had  also  visited  the  plant  of  the  Title  Company 
yourself  and  made  your  own  inspections;  that  you 

78  had  done  those  things,  and  if  Mr.  O’Hare  had  not 
seen  you  or  given  you  any  literature,  can  you  say 

whether  you  would  have  bought  the  stock?  A.  I  don’t  be¬ 
lieve  I  would  have. 

“Q.  Are  you  sure?  A.  I  am  quite  sure  I  would  not  have 
visited  the  plant  if  Mr.  0  ’Hare  had  not  invited  me. 

“Q.  But,  assuming  you  had  visited  it  and  you  had  before 
you  what  Mr.  Offutt  said  and  the  literature,  Circular  No. 
18,  which  he  ha’d  given  to  you,  are  you  prepared  to  say 
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now  whether  you  would  not  have  invested  in  [this  stock, 
with  that  influence  at  hand?  A.  I  am  not  sure. 

“Q.  As  a  matter  of  fact,  do  you  recall  your  testimony  in 
the  equity  case,  Miss  Hutton?  A.  I  think  I  do. 

‘ 4  Q.  Let  me  see  if  you  recall  any  of  your  testimony  given 
in  that  case?  This  is  a  question  which  was  propounded  by 
Mr.  David: 

“  ‘Q.  To  what  extent,  if  at  all,  were  you  influenced  by 
the  letter  you  got  from  Mr.  Offutt  in  parting  with  the  $2500? 
A.  I  think  the  entire  letter,  with  the  information  that  Mr. 
O’Hare  gave  me  about  the  good  investment  it  would  be  if 
I  would  invest  in  the  Capitol  Company,  made  me  [think  that 
it  was  an  all  right  company  to  invest  in;  and  I  inight  add 
that  the  day  that  Mr.  O’Hare  called  upon  me  ai}d  tole  me 
about  the  company,  and  I  told  him  that  I  did  not  know 
whether  to  invest,  that  I  would  like  to  have  a  little  time  to 
think  it  over,  he  said,  ‘Miss  Hutton,  I  wish  you  would  go 
see  the  plant.’  And  still  I  refused,  but  he  insisted 
79  that  I  go  and  he  took  me  in  his  automobile  to  the 
Chandler  Building  and  showed  me  the  plant  and  also 
introduced  me  to  the  president,  Judge  Earnest,  and  while  1 
was  in  the  office  of  Judge  Earnest  I  told  him  that  Mr. 
O’Hare  had  pretty  nearly  convinced  me  that  it  v4ould  be  a 
plant  to  invest  money  in  and  Judge  Earnest  remarked, 
‘Yes.’ 

“Do  you  recall  that?  - . 

“Q.  You  say  you  are  still  in  doubt  whether  o 
would  have  made  the  investment  until  you  went 
plant?  A.  Yes. 

“Q.  It  was  shortly  after  you  went  there,  and  c 
investigation,  that  you  did  buy?  A.  I  did. 

“Q.  I  think,  Miss  Hutton,  you  said  on  this  particular  day, 
the  20th  of  March,  you  had  gone  to  the  bank  for  the  pur¬ 
pose  of  buving  certain  copper  stock  which  you  mentioned? 
A.  Yes.”  | 

and  she  was  asked  if  she  so  testified ;  answered,  thje  date  is 
incorrect  in  that  testimony.  I  did  not  go  to  the  ba^ik  on  the 
20th  of  March.  Asked  if  she  recalled  so  testifying  just 
before  Christmas,  answered,  I  think  I  do,  but  I  dicji  not  say 
I  received  a  letter  from  Mr.  Offutt.  What  I  did  receive 
was  a  circular  which  I  testified  before  contained  the  cut 
of  the  Capitol  and  the  Chandler  Building  but  not  a  letter. 


r  not  you 
up  to  the 

fter  your 
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I  am  not  able  to  explain  that.  I  do  recall  that  testimony 
as  being  given  before  Christmas.  At  that  time  I  was  in 
doubt  whether  I  would  have  made  this  purchase  if  I  had 
never  seen  Mr.  O’Hare.  That  testimony  was  correct  then 
and  it  is  also  true  now. 

Whereupon,  on  redirect  examination,  the  plaintiff 

80  further  testified,  as  follows: 

The  attention  of  plaintiff  was  called  to  her  testimony 
given  on  December  16,  1932,  as  follow’s : 

“Q.  Do  you  know  anything  about  a  title  plant?  A.  No. 
“Q.  What  did  you  see  wrhen  you  wrent  to  Eye  Street?  A. 
I  savT  a  well  equipped  office  with  clerks  working  at  their 
desks. 

“Q.  That  is  all  you  saw?  A.  That  is  all  I  saw.  I  was 
in  that  office  a  very  short  time.” 

Do  you  recall  that  you  answered  in  that  way  ? 

“A.  I  did. 

“Q.  And  further: 

“Q.  What  did  Mr.  O’Hare  say  to  you  about  the  plant 
w’hen  you  saw  these  people  working  there ;  did  he  make  any 
representations?  A.  I  don’t  remember  that  he  did. 

“Q.  Did  vou  make  anv  examination  of  anv  books?  A. 
No. 

“Q.  You  would  not  have  been  competent  to  say  anything 
about  a  title  plant?  A.  No,  I  would  not.  I  know’  nothing 
about  titles.” 

That  is  correct? 

“A.  That  is  correct. 

‘  ‘  Q.  And  again,  on  page  58 : 

‘  ‘  Q.  When  you  received  the  letter  upon  wrhich  you  relied, 
what  letter  did  you  refer  to?  A.  The  letter  Mr.  Parsons 
wrote. 

“Q.  Is  that  the  letter?  A.  (Examining  letter.)  Yes. 

81  “Q.  Novr,  w’ill  you  read  that  letter  and  tell  us  what 
statements  you  relied  on  in  that  letter  in  making  your 

purchase?  Just  refresh  your  recollection,  your  memory  by 
reading  it.  A.  (Examining  Exhibit  No.  8.) 

1 1 Q.  State  upon  what  statement  you  relied  in  that  letter  in 
making  the  purchase.  A.  I  think  I  relied  upon  the  whole 
letter. 
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“Q.  Will  you  look  at  No.  6,  the  entire  circular,  and  tell 
us  to  what  extent  you  relied  on  the  other  statements  set 
forth  in  this  same  circular?  I  think  you  said  you  read  that 
through  several  times.  This  is  the  same,  Exhijbit  8;  just 
read  them  through.  A.  (Examining  papers.) 

“Q.  Now,  will  you  state,  having  read  this  exhibit  whether 
you  relied  on  any  additional  statement  in  this  exhibit  other 
than  what  you  have  referred  to  in  the  Parson^  letter  in 
making  the  purchase?  A.  Except  I  thought  the  plant  was 
one  of  the  best  in  existence  and  that  the  officers  wete  selected 
from  men  who  were  well  equipped  to  carry  on  th^  business. 

“ Q .  Those  statements  you  found  in  this  circular,  did  you 
not?  A.  Yes,  I  did. 

“Q.  I  call  your  attention  to  another  statement:  ‘Under 
our  title  system  and  plant,  title  certificates  exclusively 
underwritten  and  guaranteed  by  the  New  York  Title  & 
Mortgage  Company  with  assets  over  $60,000,000  (the 
largest  national  title  company  in  America),  will  be  issued 
with  speed,  accuracy,  and  dispatch.’  Did  you  rely  on  that 
statement?  A.  I  did.  They  were  backing  the  Capi- 
82  tol  Title  &  Guarantee  Company. 

“Q.  State  to  what  extent  you  relied  upon  the 
statements  made  in  that  circular  in  making  the  purchase, 
apart  from  the  letter;  you  have  already  testified  as  to  that? 
A.  Well,  I  thought  that  the  description  of  the  plant,  the 
officers  and  the  guarantee  by  the  New  York  Titlq  &  Mort¬ 
gage  Company  to  back  the  business  of  this  company,  was  a 
good  thing. 

“Q.  As  you  found  in  this  circular?  A.  Yes, ! sir,  as  I 
found  in  that  circular. 

“Q.  I  call  your  attention  to  the  fact  that  amon£  the  offi¬ 
cers — did  you  read  the  list  of  officers  before  making  this  pur¬ 
chase?  A.  Yes,  sir. 

“Q.  Among  those  officers  was  ‘William  H.  McNeal,  the 
vice  president  of  the  New  York  Title  &  Mortgage  (Company, 
in  charge,’  and  so  on?  A.  Yes,  sir.  I  read  all  the  officers. 

“Q.  Your  attention  has  been  directed  on  cross  examina¬ 
tion  to  a  statement  in  the  bill  of  complaint  which  you  exe¬ 
cuted,  placing  a  value  upon  this  stock  of  $50  a  sharb.  What 
information  did  you  have  in  making  the  statement  that 
that  stock  was  worth  $50  a  share? 

And  then  there  is  some  colloquy  of  counsel. 
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“Q.  Do  you  know  what  the  stock  was  selling  for  at  that 
time,  what  price  it  was  bringing,  A.  I  don’t  believe  I  do. 
“Q.  I  mean,  other  than  what  you  paid  for  it?  A.  No. 

“Q.  Did  Mr.  O’Hare  make  any  statement  about 

83  what  the  stock  was  selling  for  at  that  time?  A. 
I  think  not. 

“Q.  Did  he  name  a  price  to  you;  at  what  price  did  he 
name  this  stock  to  you  ?  A.  I  am  not  sure  that  he  named  it, 
Mr.  Jackson. 

“Q.  Well  now,  you  bought  $2,500  worth  of  it,  didn’t  you? 
A.  Yes. 

“Q.  Well,  did  he  state  to  you  at  what  price  it  was?  A. 
It  seems  to  me  he  did. 

“Q.  Yes.  Well,  was  the  price  he  stated  the  price  you 
bought  it  for?  A.  It  was. 

“Q.  Did  you  have  any  other  information  then  as  to  the 
sale  price  of  this  stock?  A.  No,  I  did  not. 

“Q.  That  is,  other  than  what  Mr.  O’Hare  told  you?  A. 
None  other.” 

and  she  was  asked  if  she  so  testified,  answered,  she  did  and 
that  is  correct,  meaning  that  the  stenographic  report  is 
correct  and  correctly  represents  testimony  she  then  gave. 

Whereupon,  '  on  further  cross-examination  by  Mr. 
Vandoren,  the  plaintiff  testified  as  follows: 

Plaintiff’s  exhibit  No.  5,  headed  “Capitol  Title  &  Guaran¬ 
tee  Company”  was  one  of  the  documents  which  I  read  and 
re-read  prior  to  the  purchase  of  the  stock,  that  is  correct. 
Referring  to  the  last  sheet  of  that  particular  exhibit,  my  at¬ 
tention  was  also  directed  to  the  personnel  of  the  directors 
there  named.  As  to  whether  I  knew  anything  of  the  men 
appearing  there  as  directors  of  the  Capitol  Title  &  Mort¬ 
gage  Company,  either  personally  or  by  reputation,  I 

84  knew  Mr.  Gould  by  reputation,  the  president  of  the 
Washington  Mechanics  Bank,  who  was  vice  president 

of  the  Capitol  Title  &  Guarantee  Company — a  director  of 
that  company.  I  do  not  see  his  name  on  that  particular  cir¬ 
cular,  but  I  have  seen  it  on  the  circulars.  I  did  see  it  on  a 
circular  that  I  read  prior  to  the  purchase  of  this  stock,  but 
I  cannot  remember  what  circular.  I  only  had  three  or  four 
circulars.  It  must  have  been  this  one  (Plaintiff’s  exhibit 
No.  6)  where  he  appears  as  vice  president  that  I  saw  his 
name.  Aside  from  having  known  Mr.  Gould  in  that  way, 
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none  of  these  other  names  amounted  to  anything  to  me  par¬ 
ticularly  at  that  time.  I  am  not  acquainted  withl  any  of  the 
officers  or  directors.  When  I  testified  this  morning  that 
one  of  the  things  which  impressed  me  so  much  was  the  men 
who  would  he  responsible  for  the  management  of  this  com¬ 
pany,  men  of  long  experience  in  finance  and  banking,  I 
simply  meant,  because  in  the  circulars  it  was  Stated  that 
these  men  were  experienced  men,  capable  of  haiidling  such 
a  good  company  as  the  Capitol  Title  &  Guarantee  Company 
was,  but  with  the  exception  of  Mr.  Gould  I  di(f  not  know* 
either  personally  or  by  reputation,  anything  about  those 
men  who  comprised  the  officers  and  board  of  directors  of 
this  company,  except  as  I  read  it. 

Thereupon,  further  to  maintain  the  issues  oil  her  part 
joined,  the  plaintiff  called  as  a  witness  Joseph  6.  O’Hare, 
who,  having  been  duly  sworn,  testified  as  follows : 

My  name  is  Joseph  C.  O’Hare,  and  in  1928  my  business 
was  that  of  security  salesman.  I  had  been  in  th^t  business 
for  a  great  number  of  years.  I  did  have  something  to  do 
with  the  sale  of  the  stock  of  the  Capitol  Title  &  guarantee 
Company.  Thereupon,  witness  was  handed  a  docu- 
85  ment  and  asked  to  state  what  it  was,  answered,  this 
is  the  contract  I  had  with  the  company  for  -(lie  sale  of 
stock.  Witness  identified  his  signature,  also  the  signature 
of  John  Paul  Earnest,  president  of  the  Capitol  Title  & 
Guarantee  Company.  Whereupon  plaintiff  offered  in  evi¬ 
dence  the  contract  to  which  objection  was  made  l}y  counsel 
for  the  defendant,  New  York  Title  &  Mortgage  Company, 
and  the  court  ruled  that  the  same  action  would  be  taken. 
Thereupon  the  said  paper  was  received  in  evidence,  marked 


plaintiff’s  exhibit  No.  8,  read  to  the  jury,  and  is 


in  words 


and  figures  as  follows : 


“This  contract  made  in  duplicate  this  15th  day  of  August, 
1928,  in  the  city  of  Washington,  District  of  Columbia,  by 
and  between  the  Capitol  Title  and  Guarantee  Coinpany,  a 
body  corporate,  and  Joseph  O’Hare, 

“Witnesseth:  The  said  party  of  the  second  jjart  does 
hereby  agree  to  sell  whatever  stock  issue  is  submitted  to 
him  (to  be  not  less  than  $725,000),  on  or  before  December 
31,  1928,  at  a  cost  not  to  exceed  10%  commission;  that  the 
sales  organization  of  the  said  party  of  the  second  part  shall 
consist  of  not  less  than  five  (5)  experienced  and  reputable 
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stock  salesmen;  that  the  total  sales  in  any  one  month  shall 
not  be  less  than  fifty  thousand  ($50,000.00)  dollars.  The 
company  reserves  the  right  to  increase  this  issue. 

4 ‘To  that  end,  therefore,  the  Capitol  Title  and  Guarantee 
Company,  a  body  corporate,  does  hereby  agree  to  pay  to 
the  said  O’Hare,  10%  commission  for  the  sale  of  the  stock 
issue  as  set  forth  hereinbefore,  and  furnish  appropriate 
sales  quarters,  clerical  help,  as  well  as  pay  for  the  intro¬ 
ductory  newspaper  advertisement. 

86  “It  being  understood  and  agreed  that  the  said 
party  of  the  second  part  or  any  member  of  the  or¬ 
ganization  will  not  directlv  and  indirectly  or  in  anv  other 
manner  engage  in  or  sell  any  other  type  of  security  and 
stock  or  anything  else  while  this  contract  is  in  force. 

“It  being  further  understood  and  agreed  that  no  mis¬ 
representation  in  any  shape,  form  or  manner  shall  be  em¬ 
ployed  by  Mr.  O’Hare  or  any  of  his  organization,  in  con¬ 
nection  with  the  sale  of  this  stock,  and  that  a  violation, 
omission  and  failure  to  comply  with  any  of  the  provisions 
set  forth  herein  shall  subject  this  contract  to  cancellation. 

“[CORPORATE  SEAL.] 

“JOSEPH  O’HARE. 

“CAPITOL  TITLE  &  GUARANTEE 
COMPANY, 

“By  JOHN  PAUL  EARNEST, 

President.” 

The  -witness,  continuing,  testified:  I  recall  approaching 
Miss  Hutton,  the  plaintiff  in  this  case,  in  the  Spring  of 
1929  with  reference  to  the  sale  of  stock.  I  called  at  her 
home  and  I  think  I  made  three  calls  and  she  made  purchase 
of  the  stock. 

Thereupon  the  witness  was  asked  to  state  what  was  the 
occasion  of  his  first  call,  to  which  question  objection  was 
made  bv  counsel  for  the  defendant,  New-  York  Title  &  Mort- 
gage  Company,  the  objection  being  to  the  whole  line  of 
this  testimony,!  the  court  stating  that  the  objection  would 
be  received  to  the  whole  line  of  testimony  without  the 
necessity  for  repeating;  objection  overruled  and  excep¬ 
tion  dulv  noted. 

Witness,  continuing,  testified:  I  went  there  to  sell  her 
stock  of  the  company.  I  did  not  know  her  before.  As  to 
how  I  came  to  go  to  see  her,  I  think  I  got  the  lead  from 
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the  office,  as  is  customary.  I  don’t  recall  how  I  got 

87  the  lead  that  she  was  interested  in  buying  the  stock. 
I  saw  her  at  her  home.  I  think  she  lived  in  the 

Northeast  part  of  the  city.  In  the  conversation  I  explained 
to  her  what  the  title  company  was.  Miss  Hution  did  not 
understand  the  workings  of  the  title  companj^;  did  not 
know  anything  about  a  title  company  so  I  went  ^11  through 
that  phase  of  it  and  explained  the  possibilities  of  a  title 
company  in  this  city,  especially  with  the  support  we  had 
from  the  New  York  Company.  As  to  what  I  told  her  about 
any  support  from  the  New  York  Company,  well,  we  had 
the  literature — and  pamphlets  and  different  literature  to 
follow  up  our  explanation  of  the  stock  and  I  went  through 
the  different — the  circular  and  other  pamphlets  that  we‘ 
had  and  then  I  think  I  arranged  with  Miss  Hutton  for  a 
trip  to  the  plant  the  same  day.  On  that  occasion  I  had  with 
me  a  circular  similar  to  the  circular,  exhibit  No.  6.  I  re¬ 
call  giving  a  circular  similar  to  that  to  Miss  Hutton.  I 
probably  handed  her  all  of  them.  That  was  a  part  of  our 
kit.  We  left  one  with  everybody.  As  to  what  discussion 
I  had  with  Miss  Hutton  with  respect  to  the  contents  of 
the  circular,  plaintiff’s  exhibit  No.  6,  well,  whqn  you  are 
selling  stocks  or  bonds  it  is  a  custom,  and  always  has 
been — well,  I  read  the  New  York  title  letter  from  Mr. 
Parsons  to  Miss  Hutton.  i 

Whereupon  the  following  question  was  asked  tl}e  witness : 

* 4  Q.  What  discussion  did  you  have,  if  any,  abqut  the  let¬ 
ter  with  her?” 

Thereupon  counsel  for  the  defendant,  New  Yoi'k  Title  & 
Mortgage  Company,  objected,  in  addition  to  whp,t  has  al¬ 
ready  been  objected  to,  to  what  the  discussions  were, 

88  and  objected  that  the  witness  should  stati  what  he 
said  to  Miss  Hutton  and  what  Miss  Huttqn  said  to 

him.  The  witness  answered,  well,  the  substance  was,  the 
Capitol  Company  was  being  supported  in  all  of  its  move¬ 
ments  by  the  New  York  Title  &  Mortgage  Compahy.  That 
is  what  we  had  from  the  very  beginning  of  our  itock  sell¬ 
ing  campaign  up  to  the  last.  As  to  what,  if  anything,  I 
said  to  her  with  reference  to  the  contents  of  this  Parsons’ 
letter,  well,  I  read  the  letter  and  I  don’t  recall  whether  I 
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had  a  conversation  after  that,  but  it  was  customary  to  read 
that  letter. 

Thereupon  the  following  occurred: 

“The  Court:  Now,  don’t  repeat  that  again,  what  is  cus¬ 
tomary.  I  have  warned  you.  This  is  the  third  time  I  have 
warned  you  not  to  state  what  was  the  custom.  You  are 
not  asked  that  question.  A.  All  right. 

The  Court:  Proceed.” 

Asked  did  lie  recall  Jhat  he  said  about  the  New  York 
Company  that  he  has  not  already  testified  about  in  that 
talk  with  Miss  Hutton,  answered,  Well,  I  read  over  the  dif¬ 
ferent  directors,  I  remember  about  that.  I  explained  that 
they  had  more  or  less  an  interlocking  interest  there  and 
that  the  Board  of  Directors  was  more  or  less  interlocking; 
that  they  had  membership  on  there  but  I  could  not  explain 
what  were  the  direct  contacts,  or  anything  like  that,  it  was 
best  to  make  a  trip  over  and  talk  to  Mr.  Earnest. 

Asked  in  this  connection  did  vou  call  her  attention  to  the 

* 

Capitol  Company — to  who  was  affiliated  with  the  New  York 
Company,  answered,  Mr.  McNeal,  Mr.  William  H.  McNeal. 
Plaintiff’s  exhibit  No.  7  was  the  subject  of  discussion  be¬ 
tween  witness  and  Miss  Hutton  on  that  occasion. 
89  I  recall  I  handed  that  to  her  on  that  occasion.  I 
read  it  to  her  myself.  This  article  here  referred  to 
the  article  headed,  “Washington  Agency  will  open  Octo¬ 
ber  First”.  I  recall  reading  to  her  plaintiff’s  exhibit  No. 
5.  I  recall  reading  to  her  the  letter  that  was  in  this  cir¬ 
cular.  As  to  the  discussion  about  the  contents  of  the  other 
circular  with  her,  I  recall  it  was  onlv  as  to  the  directors. 
I  went  over  the  directors.  I  do  not  recall  that  exhibit  No. 
4  was  the  subject  of  discussion  between  myself  and  Miss 
Hutton  at  that  time.  As  to  whether  I  have  any  recollec¬ 
tion  when  I  called  Miss  Hutton’s  attention  on  the  occasion 
of  this  interview  to  any  circulars  or  documents  other  than 
plaintiff’s  exhibits  Nos.  5,  6  and  7,  to  which  I  called  her 
attention,  1  recall  I  carried  some  newspaper  clippings  with 
me  and  I  showed  those,  but  I  don’t  have  any  of  them  with 
me.  They  were  advertising  the  sale  of  the  stock  in  the 
local  papers.  4s  to  whether  I  recall  anything  else,  any 
other  documents  that  I  had  with  me  and  showed  to  her  on 
that  occasion,  whether  in  the  form  of  circulars  or  letters — 
I  had  the  original  letters,  copies  of  one  of  the  letters  that 
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was  addressed  to  Mr.  Randall  Hagner  in  my  car.  There¬ 
upon  a  copy  of  the  letter  to  which  witness  referred  was 
handed  to  him  and  he  testified  that  is  the  same  letter  which 
he  had  with  him.  Witness  got  that  letter  from! Mr.  Wein¬ 
stein  and  showed  it  to  Miss  Hutton. 

Thereupon  the  said  letter  was  offered  in  evidence  by 
plaintiff,  to  which  offer  counsel  for  defendant,  New  York 
Title  &  Mortgage  Company,  objected  on  the  grounds  al¬ 
ready  stated,  to  this  line  of  testimony,  and  in  addition  on 
the  ground  that  the  letter  is  immaterial  to  any  is|sue  in  this 
cause.  The  objection  was  overruled  by  the  court  and 
90  exception  duly  noted.  Thereupon,  letter  plated  Sep¬ 
tember  8,  1928,  was  received  in  evidence,  marked 
plaintiff’s  exhibit  No.  9. 

Witness,  continuing,  testified  this  letter  was  [handed  to 
me  by  Mr.  Weinstein,  who  was  with  the  title  company. 
Mr.  Weinstein  had  charge  of  that  branch  of  thk  business 
that  I  was  connected  with,  the  Capitol  Title  &  Guarantee 
Company.  Whereupon,  witness  was  asked  the  j  following 
question:  “Did  Mr.  Weinstein  indicate  his  purpose  in  turn¬ 
ing  over  to  you  this  letter?”  j 

Thereupon,  counsel  for  defendant,  New  York  Title  & 
Mortgage  Company,  objected  upon  the  grounds  previously 
stated.  The  court  overruled  the  objection  and  lexception 
was  duly  noted. 

Thereupon  witness  testified  that,  Mr.  Weinstein  gave  me 
the  letter,  the  first  transaction  I  really  had  with  the  com¬ 
pany.  That  was  handed  to  me  before  any  stock  was  sold 
at  all,  and  he  asked  me  if  I  would  go  and  see  Mr.  Hagner 
and  follow  up  that  letter.  That  was  a  few  days  before  we 
started  selling  any  stock,  and  I  said,  “Yes”,  and1  went  up. 
He  was  not  there;  and  I  asked  if  I  could  keep  t|iat  letter 
and  he  said,  “Yes,  if  it  will  do  you  any  good”.!  I  said, 
“It  was  a  good  letter”,  and  it  was  a  good  stock  letter. 
I  told  him  I  wanted  the  letter  for  the  sale  of  stock.  He 
said  it  was  a  good  stock  letter.  Thereupon  plaintiff’s 
exhibit  No.  9  was  read  to  the  jury,  and  is  in  wprds  and 
figures,  as  follows: 
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4  4  New  York  Title  and  Mortgage  Company,  135  Broadway, 

New  York. 

i  “September  8th,  1928. 

4  4  Mr.  Randall  H.  Hagner, 

4  4  Pres.  Randall  H.  Hagner  &  Co., 

4  4 1321  Connecticut  Ave.,  N.  W., 

4  4  Washington,  D.  C. 

91  4 4 Dear  Mr.  Hagner: 

44I  learned  from  a  gentleman  who  called  at  my  office 

yesterday  that  you  made  the  statement  to  him  that  on  and 

after  October  1st  next  this  office  would  not  want  vour 

* 

business,  the  remark,  if  made,  growing  no  doubt  out  of  the 
fact  that  on  and  after  said  date  our  business  out  of  the 
District  and  surrounding  communities  will  be  handled  by 
the  Capitol  Title  and  Guarantee  Company.  Whether  the 
statement  attributed  to  you  is  true  or  not,  it  hurt  me  con¬ 
siderably  because  if  true  it  will  lose  us  one  of  our  valued 
customers. 

4  4  During  my  many  visits  to  Washington  I  have  re¬ 
peatedly  been  urged  to  do  something  to  relieve  the  title 
situation  in  Washington  as  I  heard  a  great  many  com¬ 
plaints  of  the  service  rendered  by  the  local  companies. 
I  followed  out  every  avenue  suggested  for  the  establish¬ 
ment  of  better  service  in  Washington  and  it  was  a  great 
surprise  to  me  when  one  day  officers  of  the  Capitol  Title 
and  Guarantee  Company  came  into  my  office  and  stated 
that  they  had  a  complete  title  plant  for  the  District  of 
Columbia.  Upon  inquiry  I  found  that  for  three  years  an 
organization  had  been  working  day  and  night  with  a  large 
force  to  compile  a  title  plant  of  the  District  and  the  reason 
it  was  not  known  was  because  the  company  was  operating 
as  a  retail  credit  organization,  sending  the  result  of  its 
work  to  Baltimore  where  it  was  being  compiled  into  a  title 
plant.  We  sent  two  representatives  to  Baltimore  to  look 
over  the  plant  and  we  found  the  most  complete  title  plant 
that  it  has  been  our  privilege  to  examine  and  after  months 
of  negotiations  and  development  of  detail  we  finally  com¬ 
pleted  arrangements  with  that  company  to  represent  us 
exclusively  in  the  District  and  surrounding  communities 
served  directly  out  of  Washington.  Through  that 

92  plant  you  i  will  be  able  to  get  a  service  which  you 
have  not  heretofore  known  in  the  city  of  Washing- 
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ton  and  besides,  you  will  be  able  to  get  the  guaranty  of  the 
New  York  Title  and  Mortgage  Company. 

“It  has  been  arranged  that  on  October  1st  the  complete 
plan  of  operation  would  be  made  public  and  I  am  really 
a  little  previous  in  giving  out  any  details  of  th4  operation 
of  the  company  but  the  time  now  is  short  and  I  feel  that 
it  is  time  to  save  a  good  customer  if  it  can  be  doijie.  A  title 
policy  following  closely  the  form  of  this  company  will  be 
issued  by  the  Capitol  Title  and  Guarantee  Company  and 
such  policy  will  be  covered  by  an  underwriting  Agreement 
and  guaranty  of  this  company.  Such  underwriting  agree¬ 
ment  will  be  executed  in  Washington  under  tM  terms  of 
our  contract.  If  there  are  customers  who  will  stpl  demand 
the  identical  New  York  Title  and  Mortgage  Company  form 
of  policy,  it  will  be  issued  in  Washington  by  the  Capitol 
Title  and  Guarantee  Company  so  that  there  is  iio  feature 
of  our  business  which  will  not  be  reflected  bjj-  the  new 
organization. 

“Before  you  make  other  arrangements  for  title  insur¬ 
ance  service,  will  you  not  do  me  the  personal  favor  of 
forming  the  acquaintance  of  the  personnel  of  the  new  com¬ 
pany  and  get  their  plans  first  hand?  And  wh^n  you  do 
and  after  you  have  tried  out  its  service  if  yofi  are  not 
then  satisfied  that  we  have  prepared  to  better  derve  you, 
then  I  will  be  able  to  relinquish  the  privilege  of  serving 
you  from  this  office  with  better  grace. 

“Assuring  you  that  it  is  the  effort  of  this  company  to 
put  itself  in  a  position  to  better  serve  the  public  and  to 
keep  abreast  of  the  development  in  title  insurance, 
93  I  am  1 

Yours  very  truly, 

“WM.  H.  McNE4L, 

Vice-President.” 

i 

I 

Witness,  continuing,  testified:  After  this  first  call  on 
Miss  Hutton  at  her  home  I  took  her  to  the  offices  of  the 
title  company  on  Eye  Street.  What  happened  tjiere  was 
that  we  went  all  through  the  first  floor  and  I  introduced 
her  to  Mr.  Earnest,  whose  office  was  on  the  first  fjoor,  and 
then  we  went  up  to  see  the  plant.  Miss  Hutton,  hot  being 
a  business  woman,  did  not  know  anything  about  the  work¬ 
ings  of  it,  but  I  wanted  to  show  her  the  activities  of  it 
and  then  we  went  downstairs  and  talked  to  Mr.  (Earnest, 
and  Mr.  Earnest  talked  to  Miss  Hutton  ten  o^r  fifteen 
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minutes,  and  assured  her  that  he  thought  it  was  a  very 
good  investment  and  that  her  money  was  being  placed  in 
a  business  that  would  probably  prosper.  Following  the 
conversation  with  Mr.  Earnest,  I  think  she  went  home,  and 
the  next  day,  I  think,  she  made  the  purchase,  if  my  memory 
serves  me  right,  Before  I  left  the  title  plant  I  did  have 
occasion  to  look  at  what  was  on  the  window  of  the  office. 
I  called  her  attention  and  showed  her  the  close  affiliation 
of  the  New  York  Title  Company ;  that  on  the  window  were 
the  words,  “New  York  Title  Company”,  and  capital  and 
surplus,  I  think,  at  one  time  they  had  it  up  to  $60,000,000. 
I  don’t  know  whether  it  was  $60,000,000  or  $45,000,000. 
Some  carried  $60,000,000  and  some  carried  $45,000,000. 
That  was  on  the  window.  I  think  she  said  she  would  buy 
the  stock  that  day,  but  I  think  we  got  her  check  the  next 
day.  I  do  not  recall  the  circumstances  of  delivery  of  the 
stock  the  next  day  and  the  settlement  for  it.  I  recall  that 
I  delivered  the  stock  and  got  the  check.  I  think 
94  that  was  the  day  after  the  visit  to  the  plant.  I  got 
the  stock  from  the  Capitol  Title  &  Guarantee  Com¬ 
pany’s  office.  I  do  not  recall  which  officer  of  the  company 
it  was  that  delivered  to  stock  to  me.  I  do  recall  the  ex¬ 
change  of  the  first  issue  of  stock  to  Miss  Hutton  for  a 
later  issue  of  stock. 

Thereupon,  witness  was  asked : 

“Q.  What  was  that,  if  you  remember?” 

Counsel  for  defendant,  New  York  Title  &  Mortgage  Com¬ 
pany,  stated  our  objection  goes  to  this  line  of  testimony,  as 
to  the  exchange,!  also,  and  the  court  stated,  that  it  would 
be  admitted  subject  to  objection  and  exception. 

Witness,  Continuing,  Testified:  Mr.  Weinstein  told  me 
there  would  be  great  possibilities  of  the  common  stock  in¬ 
creasing  in  value  and  that  he  intimated  to  me  that  there 
was  a  movement  on  foot  whereby  the  New  York  Company 
would  control  the  local  company  and  he  told  me  that  if 
such  a  thing  would  happen,  why,  the  common  stock  would 
increase  very  handsomely.  He  told  me  he  could  not  pay 
me  anv  cash  commission  for  that  kind  of  work  because 
there  wasn’t  anything  in  it  but  he  would  give  me  a  stock 
commission.  As  a  result  of  that  I  took  it  up  with  Miss 
Hutton  and  she  exchanged  her  preferred  stock  for  the 
common  stock. 
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Thereupon,  upon  cross-examination  by  E.  S.  Bailey, 
counsel  for  New  York  Title  &  Mortgage  Company,  the  wit¬ 
ness  testified  as  follows : 

My  first  contact  with  the  Capitol  Company  was  when  Mr. 
Springston  and  Mr.  Earnest  arranged  for  an  interview 
with  Mr.  Weinstein  for  me.  I  knew  Mr.  Springston,  who 
is  Mr.  Earnest’s  son-in-law;  that  happened  ifi  the  year 
1928,  but  I  do  not  really  know  the  date.  It  wafe  a  matter 
of  maybe  a  few  weeks  or  something  like  that  before 

95  I  entered  into  the  agency  contract.  We  dickered 
along  for  a  week  or  ten  days.  I  don’t  Recall  just 

exactly  the  time,  but  that  was  my  first  contact.  He  ap¬ 
proached  me  and  asked  me  to  sell  the  stock  and  if  I  would 
be  interested  in  the  sale  of  it  he  would  arrange  for  me 
to  meet  Mr.  Weinstein.  I  do  not  recall  the  way  I  reached 
Miss  Hutton’s  home,  on  the  20th,  or  19th.  I  do  not  recall 
who  gave  me  the  information  that  Miss  Hutton  v^as  a  pros¬ 
pective  purchaser  of  stock.  I  think  that  came  from  the 
office.  I  did  hear  Mr.  Offutt’s  name  mentioned  tn  connec¬ 
tion  with  it.  I  think  the  first  time  I  talked  with  Miss  Hut¬ 
ton  she  said  that  Mr.  Offutt  had  talked  to  her  at  the  bank 
and  he  told  her  that  Mr.  Gould  was  very  familiar  with  it 
and  one  of  the  officers  of  the  company.  I  do  not  recall 
what  she  said  Mr.  Offutt  had  to  say  about  the  stock.  I 
do  not  recall  that  she  said  she  went  to  the  bank  for  the 
purpose  of  buying  another  stock,  copper  stock.  I  think 
she  told  me  Mr.  Offutt  gave  her  a  circular.  I  do  not  know 
which  circular  it  was  and  do  not  recall  that  she  showed  it 
to  me.  I  recall  the  circulars  I  gave  her  as  the  ones  I 
usually  carried.  I  gave  her  two  circulars  but  I  do  not 
recall  which  ones  they  were.  I  gave  her  the  one  with  the 
views  of  the  plant — if  you  will  hand  them  to  ijne  I  will 
show  them  to  you.  Circulars  were  handed  to  witness,  who 
testified  I  gave  her  these  three.  Identifying  circulars, 
plaintiff’s  exhibits  Nos.  5,  6  and  7:  Mr.  Weinstein  and  I 
prepared  this  circular  (Plaintiff’s  exhibit  No.  5)j  I  think 
Mr.  Potter  printed  that  circular;  his  place  of  business  is 
here  in  Washington.  It  was  printed  for  the  Capitol  Com¬ 
pany.  I  don’t  recall  when  that  was  printed.  Yoi\  can  find 
out  when  he  bought  the  stock.  At  the  time  thid  circular 
was  printed  I  went  over  the  names  of  ^11  of  the 

96  members  of  the  board  of  directors  with  Mr.  Wein¬ 
stein.  I  had  the  names  of  all  the  members  of  the 
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board.  Witness  was  asked  if  he  were  told  that  the  minutes 
show  that  Mr.  Edmund  Dickey  was  not  a  member  of  the 
directors  until  April  6,  1929,  would  that  refresh  his  recol¬ 
lection  as  to  the  date  this  circular  (Plaintiff’s  exhibit  No. 
5)  was  printed,  answered,  no,  I  had  nothing  to  do  with  up¬ 
stairs  at  all.  I  had  nothing  to  do  with  that.  Witness  asked 
if  circular  (plaintiff’s  exhibit  No.  5)  was  printed  prior  to 
March  21,  1929,  answered,  the  only  way  I  can  answer  that 
is,  this  circular  (Plaintiff’s  exhibit  No.  4)  was  the  first 
circular  we  had.  We  did  not  have  so  many  of  those,  then 
we  had  these  others  printed,  this  last  circular.  By  the  last 
circular  I  mean  Plaintiff ’s  exhibit  No.  5.  As  to  when  plain¬ 
tiff’s  exhibit  No.  5  was  printed,  I  didn’t  keep  any  record 
and  I  don’t  have  any  books  and  didn’t  keep  any  record 
of  anything  so  I  don’t  know.  As  to  whether  there  were 
two  editions  of  this  first  circular  (plaintiff’s  exhibit  No. 
4),  the  one  I  now  have,  I  didn’t  have  these  printed.  I 
don’t  know  anything  about  that.  Mr.  Weinstein  did  that. 
The  only  one  I  was  interested  in  having  printed  was  this 
circular  (plaintiff’s  exhibit  No.  5).  As  a  matter  of  fact, 
that  circular,  exhibit  No.  5  was  used.  The  use  of  this  cir¬ 
cular  (plaintiff’s  exhibit  No.  5)  was  not  stopped  by  Mr. 
McNeal;  never,  not  to  my  knowledge.  As  to  whether  this 
circular  was  printed  prior  to  March  1,  1929,  the  record 
will  show’  when  the  purchase  of  that  stock  was  made;  1 
do  not  recall,  I  do  not  think  I  ordered  that  printed,  I  can¬ 
not  recall  that.  I  don’t  recall  Mr.  Potter’s  first  name;  he 
is  in  the  printing  business.  I  think  he  was  in  that  new 
printing  building  around  between  Eighth  and  Ninth, 
97  on  H  Street.  The  only  thing  I  had  to  do  with  it  wras 
to  sell  the  stock  and  he  took  it  out,  his  purchase  of 
the  stock,  in  some  of  the  printing. 

As  to  whether,  in  the  discussion  I  had  with  Miss  Hutton, 
I  called  her  attention  to  the  portion  of  Parsons’  letter 
which  read  4  4  You  can  personally  assure  the  business  men 
and  others  interested  in  your  project  that  the  New  York 
Title  and  Mortgage  Company,  with  its  capital  funds  of 
over  $44,000,000  stands  ready  at  all  times  to  substantiate 
our  contract  to  indemnify  and  guarantee  the  titles  to  real 
property  in  the  District  of  Columbia,”  I  read  that  letter 
all  the  way  through  when  I  called  on  prospects;  when  I 
called  on  a  prospect  to  sell  stock  I  read  that  whole  letter 
through  from  beginning  to  end.  Asked  did  he  know  in 
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that  letter  that  what  the  New  York  Company  did  was  to 
guarantee  the  titles  gotten  out  by  the  Capitol  Company, 
answered,  if  he  went  to  see  a  prospect — why,  what  was  in 
that  letter,  yes,  sir ;  not  that  they  would  guarantee  the  title, 
we  were  given  to  understand  more  than  that  in  the  sale  of 
stock  and  that  is  the  truth.  The  truth  was  this,  that  from 
the  very  first  day  we  started  selling  stock  eveijyone  con¬ 
nected  with  the  New  York  Title  and  Mortgage  Company 
never  had  required  about  the  sale  of  this  stockf,  that  we 
should  say  this  or  that  or  the  other.  Mr.  McNeal  was  in 
there  from  almost  the  very  beginning  of  this  s^ock  sale. 
Mr.  Weinstein  told  me,  and  Mr.  Earnest  told  me,  that  from 
the  very  first  day  I  took  this  stock  contract  that  tjiey  had  a 
good  company  back  of  this  stock  sale,  and  I  w^s  always 
given  to  understand  that  the  New  York  Title  Company  was 
back  of  this,  and  was  later  told  that  it  took  the  company 
over,  and  it  came  out  in  the  Washington  papers  that 
98  such  was  the  fact. 

I  do  not  remember  the  year  I  first  met  Mr,  McNeal. 
I  remember  the  last  time.  I  do  not  recall  that  it  was  in 
1928  that  I  first  met  Mr.  McNeal  because  my  business  had 
nothing  to  do  with  him.  I  had  no  contracts  wit|i  him  at 
all.  As  to  whether  I  met  Mr.  McNeal  prior  to  the  time  he 
went  on  the  board  of  directors  of  this  company  ^  I  don’t 
recall  when  I  met  Mr.  McNeal.  I  did  not,  a  monjient  ago, 
say  that  I  was  led  to  believe  from  the  very  inception  of 
this  stock  selling  campaign  by  Mr.  McNeal  that  the  New 
York  Company  was  behind  this.  I  did  not  say  that  at  all. 
I  did  not  say  Mr.  McNeal,  I  said  Mr.  Weinstein  and  Mr. 
Snringston,  were  the  men  I  came  in  contact  with.  I  had 
nothing  to  do  with  the  board  of  directors  of  this  company. 

“Q.  You  never  had  any  contact  with  Mr.  McNeil  of  the 
New  York  Company?  A.  The  only  contact  I  had-^and,  as 
I  said,  I  cannot  recall  the  first,  but  I  do  the  last,  and  it  was 
in  connection  with  that  very  circular,  and  I  askecji  him  if 
he  had  any  influence  with  the  company  by  all  ifieans  to 
straighten  this  up  because  all  my  customers  and  everyone 
who  bought  stock  has  bought  it  with  that  understanding, 
and  all  our  stock  men  believed  that,  because  we  yere  in¬ 
structed  that  way,  and  I  told  him  to  do  everything  l^e  could. 
I  handed  him  the  circular  and  he  took  the  circular  over 
to  the  Hamilton  Hotel.  That  was  the  only  conversation 
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I  ever  had  with  Mr.  McNeal,  one  way  or  the  other  about 
the  company.’ ’ 

I  recall  that  was  around  the  last,  when  they  started  to 
have  internal  strife  there  in  the  company.  I  never  had  a 
talk  -with  Mr.  McNeal  about  the  relation  of  the  New  York 
Company  and  The  Capitol  Company  prior  to  the 

99  latter  part  of  April  or  the  first  part  of  May,  1929. 

On  my  direct  examination,  I  testified  that  I  took 
Miss  Hutton  in  to  the  office  of  the  Capitol  Company  and  in¬ 
troduced  her  to  Mr.  Earnest  and  she  had  a  conversation 
with  him  for  ten  or  fifteen  minutes.  I  think  I  was  present 
during  that  entire  conversation,  but  did  not  participate 
in  it.  I  think  it  was  Mr.  Earnest  and  Miss  Hutton.  I  can¬ 
not  recall  the  exact  conversation  between  Mr.  Earnest  and 
Miss  Hutton  as  I  had  several  people  in  there  to  see  Mr. 

Earnest  and  Mr.  Earnest  alwavs  stated  that  he  would 

* 

recommend  it  to  his  friends,  and  he  would  not  do  that  if  he 
Hid  not  have  thorough  confidence  that  it  was  a  very  good 
investment.  I  think  he  stated  that  to  Miss  Hutton,  to  the 
best  of  my  recollection.  I  testified  in  the  equity  case  in 
which  Miss  Hutton  and  others  were  plaintiff. 

Thereupon  testimony  of  the  witness  in  the  equity  case 
was  read  to  him  as  follows : 

“Q.  Were  you,  during  that  campaign,  making  any  con¬ 
tacts  with  the  officers  of  the  New  York  Title  and  Mortgage 
Company?  A.  I  met  Mr.  McNeal  on  several  occasions. 

“Q.  Did  you  have  any  occasion  to  discuss  this  stock  sell¬ 
ing  campaign  with  him?  A.  I  recall  a  short  conversation 
with  him  just  around  the  last  part  of  the  negotiations  that 
they  were  holding,  which  was  more  or  less  confusing  to  the 
stock  selling  department ;  we  had  no  ear  to  this  conference 
and  one  side  was  bringing  one  report  and  another  bring¬ 
ing  another,  and  I  asked  Mr.  McNeal — in  fact,  I  walked 
with  Mr.  McNeal  from  the  Capitol  Title  and  Guarantee 
Company’s  office  over  to  the  Hamilton  Hotel. 

“Q.  When  was  that?  A.  I  can’t  recall  the  date. 

100  “Q.  About  when?  A.  I  would  say  that  it  was 
when  the  negotiations  were  on  for  the  different  in¬ 
terests  that  were  involved.  I  wasn’t  in  the  conference  so 
I  do  not  remember  what  was  going  on,  but  I  know  that 
they  were  holding  this  conference. 
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“Q.  What  year  was  that?  A.  Well,  I  think  itjwas  about 
1929;  I  am  not  sure  of  the  date.  I  am  not  refreshed  on 
that.  And  I  asked  Mr.  McNeal  to  use  his  influence  in  any 
way  possible  to  do  whatever  he  could  for  the 1  company, 
and  told  him  that  the  people  who  had  bought  stock,  more 
or  less,  were  looking  to  the  New  York  Company  for  as 
much  help  as  possible  because  we  had  been  rejally — sold 
the  idea  of  the  New  York  Company,  from  the  very  begin¬ 
ning.  In  fact,  when  I  took  charge  of  the  stock,  Mr.  Earnest 
told  me - 

“Mr.  Bailey  (interposing) :  I  object  to  what  Mi*.  Earnest 
told  this  witness,  if  your  Honor  please,  as  not  binding  on 
the  New  York  Company. 

“The  Court:  I  overrule  the  objection  with  the  same 
understanding. 

“Mr.  Bailey:  Yes. 

“The  Court:  It  is  confined  to  the  Capitol  Combanv,  un¬ 
less  it  is  shown  that  the  New  York  Company  h^d  knowl¬ 
edge,  or  that  this  was  brought  to  their  knowledge.1, 

“Mr.  Bailey:  Yes.  j 

“The  Witness:  All  through  the  whole  negotiations,  why, 
we  were  impressed  with - 

And  then,  on  page  382,  by  Mr.  Jackson: 

“Q.  What  was  said,  Mr.  O’Hare?  A.  As  I  recall  it  I 
told  Mr.  McNeal,  I  gave  him  a  circular  and  told  him  that 
the  stock  purchased  in  this  way  was  purchased  with 
101  more  or  less  the  idea  that  the  New  York  Company 
would  do  everything  to  help  this  company!  make  a 
success. 

“Q.  Did  you  tell  him  that  while  this  stock  selling  cam¬ 
paign  was  on?  A.  No,  sir,  I  didn’t  say  that.  T]he  stock 
selling  campaign  had  really  ceased  at  that  time,  because  we 
were  given  instruction,  when  these  negotiations  wcjre  going 
on  that  there  was  a  majority,  more  or  less  *  *  *  and 

that  we  were  not  selling  any  stock.  I  think  tl^ere  was 
$20,000  or  $30,000  worth  of  stock  that  was  unsold  at  that 
time.”  And  he  testified  that  he  recalls  testifying  to  that 
and  that  it  is  true.  I  recall  that  as  the  circular  to  which 
I  directed  Mr.  McNeal’s  attention.” 

i 

Thereupon  the  attention  of  witness  was  called  to  his 
testimony  in  the  equity  proceeding  as  follows : 
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“Q.  What  did  you  say  when  you  brought  that  circular,  if 
anything,  to  his  attention?  A.  We  were  on  the  way  over 
there,  and  there  wasn’t  very  much  said,  and  I  really  could 
not  recall. 

“Q.  Are  you  able  to  recall  any  more  definitely  about 
what  time  that  interview  was,  Mr.  O’Hare?  A.  It  was 
about  5  o’clock  in  the  evening. 

“Q.  No,  I  mean  what  year?  A.  No,  I  could  not  tell  you. 

“Q.  Can  you  fix  that  definitely.  A.  No. 

“Q.  Your  contract,  which  is  in  evidence,  is  dated  August 
15,  1928.  How  long  after  that  w’as  it  that  you  had  your 
conversation  with  Mr.  McNeal?  A.  I  imagine,  the  best 
part  of  the  year. 

“Q.  How  is  that?  A.  I  imagine,  the  best  part  of 
102  the  year.  ’  ’ 

Witness  stated  he  did  so  testify.  The  date  of  my  con¬ 
tract  is  in  evidence  there.  I  don’t  know  the  date.  As  to 
whether  I  can  now  stay  definitely  when  I  first  had  this  con¬ 
versation  with  Mr.  McNeal,  I  repeat,  just  as  I  testified 
there.  It  was  around  the  last;  I  did  not  keep  the  dates 
of  anything.  I  would  say  that  it  was  about  a  year  after 
my  contract  was  signed. 

As  to  the  lettering  on  the  window  as  to  which  I  testified 
on  direct  examination,  if  I  recall  it  rightly,  it  had  “Capitol 
Title  and  Guarantee  Company”  and  under  that  whether  it 
had  the  word  V representing”  them  or  not,  I  do  not  recall, 
but  underneath  that,  in  the  same  type,  was  the  “New  York 
Title  and  Mortgage  Company,  Capital”,  I  think  on  the 
window  was  “$45,000,000”,  and  on  some  of  the  circulars 
it  read  “$60,000,000”,  and,  naturally,  we  would  call  that 
to  the  attention  of  any  prospect  we  had  for  the  sale  of  the 
stock. 

As  to  whether  it  is  a  fact  that  on  the  window  it  was 
shown  that  titles  were  guaranteed  by  the  New  York  Title 
and  Mortgage  Company,  I  don’t  know  the  exact  warding, 
but  I  do  know  that  was  on  the  window,  and,  naturally,  in 
a  stock  selling  campaign  a  salesman  would  not  overlook 
anything  like  that  in  calling  a  prospect’s  attention  to  it. 
The  records  will  show  what  was  there  and  your  testimony. 
I  don’t  know  what  the  exact  wording  was,  but  I  recall  call¬ 
ing  Miss  Hutton’s  attention  to  it  on  the  way  out.  What 
the  wording  was,  I  cannot  say.  I  know  it  was  “New  York 
Title  and  Mortgage  Company,  $45,000,000”.  I  think  it  did 
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say  “Capitol  Title  and  Guarantee  Company  representing 
the  New  York  Title  and  Mortgage  Company’’.!  I  don’t 
know  about  it  saying  the  New  York  Company  injuring  the 
titles  of  the  Capitol  Company,  which  if  my  memory 

103  serves  me  rightly,  it  was  something  similar  to  that. 
The  only  thing  I  recall  about  that,  from  a^tock  sell¬ 
ing  standpoint,  the  big  point  there  was  to  call  my  pros¬ 
pect’s  attention  to  what  was  on  the  window.  I  cfidn’t  put 
it  on.  The  stock  selling  department  didn’t  have  anything 
to  do  with  it.  We  didn’t  know  what  was  in  the  advertis¬ 
ing  until  it  was  printed  and  the  advertising  was  in  the  de¬ 
partment  in  charge  of  the  director  of  advertising.  That 
was  done  by  Mr.  Weinstein.  I  was  engaged  in  selling  the 
stock  of  the  Capitol  Company  under  my  contract^ 

I 

On  cross-examination  by  Mr.  Vandoren,  witness  testi¬ 
fied  as  follows :  j 

In  connection  with  the  sale  of  stock  to  Miss  Huston  I  do 
not  now  recall  how  many  times  I  called  on  her  Wit  it  was 
several  times.  I  cannot  state  exactly,  I  do  not  remember 
the  date  of  my  first  visit  to  her  home  and  I  canpot  recall 
over  what  period  of  time  my  visits  were.  It  was  a  short 
period,  not  so  long,  it  was  possibly  a  week,  I  don’t  know. 
I  have  forgotten.  It  was  three  years  ago  and  I  have  for¬ 
gotten.  On  more  than  one  occasion  I  did  spealp  to  her 
about  desirability  of  this  stock,  and  on  more  thaij  one  oc¬ 
casion  did  show  her  certain  literature  pertaining  to  the 
issue  of  this  stock.  Attention  of  witness  called  to!  his  tes¬ 
timony  wherein  he  said  that  he  did  not  recall  having  dis¬ 
cussed  the  particular  circular,  Exhibit  No.  4,  whereupon, 
he  stated  he  would  like  to  correct  his  testimony  pn  that; 
after  thinking  the  thing  over,  I  think  this  circular^  exhibit 
No.  4,  is  the  one  I  had.  You  see  these  (indicating)  were 
the  first  ones  we  had,  and  this  one  (indicating)  ^vas  the 
last  one,  and  Miss  Hutton  was  one  of  the  last  buyers.  She 
did  not  buy  on  that  first  one.  I  think  this  jwas  the 

104  circular  we  had.  I  took  that  over  to  her  hpme  and 
exhibited  it  to  her.  I  think  my  recollection  is  clear 

about  that  now.  That  was  part  of  the  literature  I  had  in 
my  kit.  Still  referring  to  Exhibit  No.  4,  with  the  cut  of 
the  Chandler  Building  and  the  dome  of  the  Capitol  on  the 
face  of  it,  as  to  whether  I  went  over  that  circular  wjith  her, 
that  was  the  usual  procedure.  As  to  whether  I  did  go  over 
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that  circular  with  Miss  Hutton,  well,  this  is  three  years 
ago  now,  and  you  asked  me  that  question  this  morning,  and 
three  years  is  three  years  and  I  am  not  a  statistician.  We 
had  a  kit  and  all  this  literature  in  it  and  we  w^ent  through 
every  sale  the  same  way.  I  think  circular  No.  4  was  one 
that  I  went  over  with  Miss  Hutton  on  the  occasion  of  my 
visit  to  her  home.  I  am  reasonably  sure  about  that.  I 
did  not  discuss  with  Miss  Hutton  circular,  Exhibit  No.  5, 
on  the  occasion  of  any  of  my  visits  to  her.  I  think  circu¬ 
lar,  Exhibit  No.  4,  was  the  one  I  had  at  that  time.  This 
was  used  in  the  first  part  of  the  work  and  circular,  Ex¬ 
hibit  No.  5,  was  used  a  little  later  on.  After  thinking  the 
matter  over,  I  think  circular,  Exhibit  No.  4,  was  the  one 
I  used.  I  think  the  first  sale  of  stock  was  made  in  Au¬ 
gust,  1928.  I  do  not  remember  how  long  after  that  it  was 
that  this  circular,  Exhibit  No.  5  was  used  by  me  and  the 
other  salesmen.  I  do  not  think  circular,  Exhibit  No.  5,  was 
at  all  referred  to  by  me  in  my  conversations  with  Miss 
Hutton;  that  is  my  best  recollection.  It  is  my  recollection 
that  I  had  circular,  Exhibit  No.  6,  and  used  it  in  connec¬ 
tion  with  Miss  Hutton.  I  also  had  these  four  pictures, 
photographic  pictures  of  this  in  the  kit.  It  is  my  best 
recollection  that  is  the  literature  I  had  in  my  kit  at  that 
time,  when  I  went  over  circular,  Exhibit  No.  6,  with 
105  Miss  Hutton.  “The  National  Titleman”,  Exhibt  No. 

7,  came  in  every  week.  I  think  this  particular  issue 
of  “The  National  Titleman”,  Exhibit  No.  7,  was  one  I  made 
use  of  in  connection  with  my  negotiations  with  Miss  Hut¬ 
ton.  I  am  reasonablv  certain  about  that.  Since  I  was  on 
the  stand  yesterday,  I  have  refreshed  by  recollection  by 
thinking  the  thing  over  and  trying  to  straighten  out  these 
two  circulars.  I  had  not  talked  to  anybody  about  this  cir¬ 
cular,  Exhibit  No.  5,  and  no  one  had  talked  to  me.  I  don’t 
know  that  it  was  on  the  first  day  that  I  talked  with  Miss 
Hutton  that  she  went  with  me  to  the  title  plant,  I  don’t 
think  so.  I  could  not  state  definitely  how  long  after  my 
first  discussion  it  was  that  she  did  go  to  the  title  plant, 
I  could  not  give  you  any  idea  about  the  time  that  elapsed. 
The  details  asj  to  when  she  went  to  the  title  plant  have 
nearly  passed  out  of  my  mind.  I  do  not  recall.  I  recall 
that  in  mv  discussions  with  her  we  went  over  the  list  of 

mt 

directors  of  the  company.  I  could  not  say  definitely  that 
it  was  the  list  of  directors  appearing  on  the  reverse  side 
of  Exhibit  No.  5  that  we  discussed.  I  don’t  know,  and  do 
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not  recall  having  had  before  me  at  that  time  a  printed 
list  of  directors  of  the  company  which  I  discussed  with  her. 
I  cannot  say  that  I  discussed  from  memory  the  personnel 
of  the  board  of  directors  of  the  company  at  that]  time.  I 
would  not  say  either  way,  whether  I  did  or  did  nqt  discuss 
the  matter  from  memory.  I  recall  I  did  testify  that  I 
said  something  to  Miss  Hutton,  in  substance,  about  an  in¬ 
terlocking  directorate  between  these  two  companiep.  Aside 
from  the  fact  that  Mr.  McNeal  was  a  director  of  both  com¬ 
panies,  I  do  not  know  whether  any  one  else  was  an  officer 
and  director  of  both  companies.  I  had  no  connec- 
106  tion  with  upstairs  at  all,  and  the  connection!  with  the 
title  company,  so  far  as  selling  was  concerned,  was 
all  done  by  Mr.  Weinstein  and  he  sugested  from  time  to 
time  just  what  went  on  upstairs.  Aside  from  the  fact 
that  Mr.  McNeal  was  a  director  of  both  companies,  there 
was  no  basis  in  fact  for  my  statement  to  Miss  Huston  that 
there  was  an  interlocking  directorate.  I  say,  I  gqt  all  my 
information  from  Mr.  Weinstein,  and  he  left  thq  selling 
force  and  myself  under  that  impression  from  the  tvery  be¬ 
ginning.  Around  the  end,  when  things  were  going  badly, 
and  after  Mr.  Weinstein  went  away  from  Washington,  I 
-went  up  to  the — I  finally  located  him  up  in  the  Maryland 
mountains.  That  vras  after  the  stock  was  turned  over  to 
the  New  York  Title  Company.  I  said,  4  4  What  is  going  to 
happen  about  this;  what  is  going -  (witness  inter¬ 

rupted).  As  to  what  was  in  my  mind  upon  which  !I  based 
that  statement  to  Miss  Hutton,  was  the  fact  that  Mr.  Mc¬ 
Neal  was  on  the  directorship  and  that  is  the  only  thing 
that  suggested  that  statement.  I  do  not  think  I  shid  yes¬ 
terday  that  the  two  companies  had  an  interlocking  interest. 
I  do  not  recall  any  such  statement  as  that  made  by  me 
yesterday. 

Thereupon  the  attention  of  witness  was  called  to  his  tes¬ 
timony  in  this  trial  as  follows :  I 

“Q.  Do  you  remember  whether  you  gave  her  any  details 
as  to  the  connection  of  the  New  York  Company? 

I 

“Mr.  Bailey:  I  object  to  that,  if  your  Honor  please. 
That  is  a  leading  question. 

“The  Court:  Well,  it  is  leading,  but  he  has  been!  asked 
what  was  said,  and  I  think  he  can  call  his  attention  tlo  that. 
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107  “A.  Well,  I  explained  that  they  had  more  or  less 
an  interlocking  interest  there,  and  that  the  board  of 

directors  was  more  or  less  interlocking.” 

And  he  stated  that  he  so  testified.  By  that  testimony,  I 
meant  that  the  New  York  Title  Company  was  sitting  in 
there  and  had  as  much  to  sav  as  the  local  men.  Mr.  Me- 

•r 

Neal,  of  the  New  York  Company  was  sitting  in  there.  I  do 

not  recall  whether  at  that  time  there  was  anyone  else,  but  I 

think  later,  Mr.  Parsons  was.  I  am  not  positive  about  that. 

Mr.  McNeal  was  the  only  director  on  the  entire  board  and 

that  is  the  basis  of  my  statement  made  to  Miss  Hutton. 

Before  Miss  Hutton  went  to  the  title  plant  she  did  not  tell 

witness  she  had  made  up  her  mind  to  purchase  the  stock. 

She  did  not  state  one  way  or  the  other  until  that  time  as  to 

whether  she  would  or  would  not  purchase  it.  When  I  went 

to  the  title  plant  with  Miss  Hutton  we  looked  over  the  first 

floor  and  met  Mr.  Earnest  before  going  up  to  the  second 

floor  to  show  Miss  Hutton  the  activity,  and  I  think  that 

after  being  up  there  a  short  time,  we  came  down  to  the  first 

floor  and  saw  Mr.  Earnest  again  at  his  office.  I  could  not 

say  positively  that  I  stayed  there  during  the  whole  time 

that  Miss  Hutton  and  Mr.  Earnest  conversed,  but  I  think 

I  did.  Mv  recollection  was  best  vesteradv  and  whatever  I 
»  •/  •/ 

raid  yesterday  is  practically  the  same  thing.  You  see,  it’s 
three  years.  It  is  very  difficult  to  recall  anything  that  took 
place  that  far  back.  What  did  I  say  yesterday?  It  would 
be  the  same  thing;  it  is  unimportant.  I  think  that  it  is 
right  that  among  other  things  I  said  yesterday  that  Mr. 
Earnest  said  to  Miss  Hutton  that  he  thought  this  was  a 
good  investment  and  that  she  was  investing  in  a  good  stock 
and  that  it  was  a  business  that  was  likely  to  prosper, 

108  and  that  he  had  influenced  his  friends  to  invest 
money  in  the  company.  It  was  the  general  conversa¬ 
tion  along  that  line.  I  do  not,  at  this  time,  recall  anything 
else  that  Mr.  Earnest  said,  nor  do  I  recall  anything  that 
Miss  Hutton  said  to  him.  That  conversation  lasted  about 
ten  or  fifteen  minutes ;  and  just  a  casual  conversation.  I  do 
not  recall  that  in  this  conversation  Miss  Hutton  said,  “Mr. 
Earnest,  Mr.  O  ’Hare  has  nearly  convinced  me  that  this  is  a 
good  company  to  invest  my  money  in”,  and  that  Mr. 
Earnest  made  the  single  response,  “Yes”.  It  was  just  a 
casual  conversation,  but  I  would  say  that  that  did  happen. 
Thinking  back  now,  that  is  probably  what  took  place.  I  do 
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not  think  it  was  before  Miss  Hutton  left  the  tit^e  plant  of 
the  title  company  on  that  day  that  she  indicated  to  me  that 
she  was  ready  to  buy  the  stock.  I  think  she  said  she  would 
take  a  day  or  two  to  consider  it.  I  do  not  think  I  testified 
yesterday  that  it  was  on  the  day  of  the  visit  to  the  plant 
that  she  said  that  she  would  buy  the  stock.  I  think  it  was 
he  next  day  or  so  that  she  bought  it.  I  will  say  that  what 
happened  was  that  she  said  she  would  buy  the  stqck  on  that 
day  and  bought  it  on  the  next  day.  I  think  she  had  prac¬ 
tically  made  up  her  mind  to  buy  this  stock  the  day  she  went 
to  the  title  plant,  but  I  did  not  make  the  sale  until  the  next 
day.  It  was  on  the  day  of  the  visit  to  the  planf;  that  she 
indicated  she  would  buy  the  stock  on  the  next  day  or  some 
time  subsequent  she  did  buy. 

Whereupon,  upon  redirect  examination,  the  witness  fur¬ 
ther  testified  as  follows: 

As  to  how  many  circulars  were  issued  by  the  Capitol 
Company  in  this  stock  selling,  I  recall  two.  I  recall  on  the 
occasion  of  my  visit  with  Miss  Hutton  tfyat  I  had 
109  with  me  photostatic  copies  of  the  letter  of  June  21, 
1928,  other  than  the  circulars.  I  could;  not  say 
whether  I  recall  that  the  discussion  of  this  lettet  of  June 
21,  1928,  related  to  one  of  these  photostatic  copiels,  as  well 
as  what  appeared  in  one  of  the  circulars.  We  }iad  these 
photostatic  copies  and  had  the  letter.  I  read  the  fetter,  but 
the  letter  I  had  was  a  copy  of  the  original. 

Thereupon  what  purports  to  be  a  photostatic  cc^py  of  the 
letter  of  June  21,  1928,  was  offered  in  evidence,  and  witness 
testified  he  thinks  he  had  a  copy  similar  to  that;  tpat  is  the 
letter  that  we  used  in  our  kits.  I  think  I  did  disbuss  that 
particular  letter  with  her,  independent  of  the  advertise¬ 
ments  or  circulars. 

I 

Thereupon  photostatic  copy  of  letter  of  June  21,  1928, 
was  offered  in  evidence  and  objection  by  defendant,  New 
York  Title  &  Mortgage  Company,  on  the  grounds  hereto¬ 
fore  stated,  which  objection  was  overruled  and  Exception 
noted.  Thereupon,  the  following  occurred: 

“The  Court:  I  understand  the  witness  to  say  lhat  that 
was  read  to  the  plaintiff  from  one  of  the  circulars. 

The  Witness:  We  had  both. 
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The  Court:  You  mean  the  separate  one  there? 

The  Witness:  Yes,  sir.  We  had  both  of  them. 

Thereupon  said  letter  of  June  21,  1928,  was  received  in 
evidence,  marked  Plaintiff’s  Exhibit  No.  10. 

Thereupon,  the  witness  on  further  cross-examination  (by 
Mr.  Bailey)  testified,  as  follows: 

On  the  occasion  of  my  visit  to  Miss  Hutton  we  had  photo¬ 
static  copies  of  this  letter  of  June  21,  1928,  in  our  kits.  I 
think  we  had  a  copy  of  it  on  the  occasion  of  my  visit  to  Miss 
Hutton.  I  am  not  quite  positive  as  to  that,  but  we 

110  had  these  letters  in  our  kits,  and  I  think  we  had  that 
from  the  beginning,  too.  I  am  positive  I  discussed 

that  letter  with  Miss  Hutton  on  that  occasion.  We  made 
that  a  basis  of  our  sales  talk,  that  letter;  that  particular 
letter  in  the  form  it  has  been  introduced  here ;  that  was  the 
letter  we  used  as  the  basis  for  our  sales  talk.  I  read  the 
letter.  I  don’t  know  whether  there  was  any  discussion  on  it 
or  not.  I  did  not  read  the  letter  in  the  form  in  which  it 
appears  in  the  circular  and  then  read  it  separately.  I  only 
read  the  letter  once,  that  is  mv  memory.  As  to  how  I  am 
able  to  remember  that  it  was  from  that  particular  copy  that 
I  read  and  not  from  the  circular,  why,  I  had  both,  but  this 
was  more  legible.  I  always  read  the  big  letter.  I  cannot 
now  say  whether  I  read  this  particular  letter  to  her  and 
did  not  read  it  from  the  circular.  I  read  the  letter.  I  made 
that  the  basis  of  my  sales  talk  from  the  very  first.  I  do  not 
know  that  she  had  read  the  letter  before.  I  do  not  recall 
that  she  said  anything  about  having  read  any  circular 
before.  I  left  several  circulars  with  her.  I  think  she  did 
say  something  about  a  circular  having  been  given  to  her  by 
Mr.  Offutt.  I  think  she  got  one  at  the  bank.  I  do  not  recall 
what  she  said  about  that  and  do  not  recall  what  circular  it 
was. 

Thereupon,  further  to  maintain  the  issues  on  her  part 
joined,  the  plaintiff  called  as  a  witness  Vernon  G.  Owen, 
who  testified  as  follows : 

I  was  the  auctioneer  in  this  sale  under  this  title  trust  of 
the  Capitol  Company. 

111  Witness  asked  to  state  what  his  records  showed  as 
to  this.  Objection  by  defendant,  on  the  ground  that 
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it  is  incompetent,  irrelevant  and  immaterial  to  the  issues, 
and  that  the  date,  which  would  be  disclosed  by  |;he  adver¬ 
tisement,  is  so  far  removed  from  the  purchase  of|  this  stock 
that  it  would  make  the  time  altogether  irrelevant  to  the 
matters  in  issue,  the  date  of  sale  being  June  12,  1930. 

Objection  overruled  and  exception  duly  not^d  by  the 
defendants. 

| 

The  witness,  continuing,  testified  that  the  sale  fwas  made 
on  June  12, 1930,  to  the  New  York  Title  and  Mortgage  Com¬ 
pany,  135  Broadway,  New  York,  for  $10,000,  who' made  the 
purchase  through  Mr.  E.  W.  Weaver.  Witness’  record 
does  not  indicate  whether  there  was  more  than  one  bidder. 
It  only  shows  the  amount  sold  for.  Witness’  recollection  is 
that  there  was  only  one  bidder  and  that  was  the  New  York 
Title  Company.  Witness  identified  advertisement  of  sale, 
which  was  offered  in  evidence;  the  object  of  said  oner  being 
to  show  that  the  property  was  advertised  under  the  trust, 
and  the  attorneys  for  the  New  York  Company  Happen  to 
be  the  trustees.  i 

I 

Objection  by  the  defendants  on  the  ground^  already 
stated.  Objection  overruled  and  exception  notedi  There¬ 
upon  said  advertisement  was  received  in  evidencd,  marked 
plaintiff’s  exhibit  No.  11.  j 

Whereupon,  upon  cross-examination  (by  Mr.  V^ndoren), 
the  witness  testified  as  follows : 

I 

I  do  not  recall  crying  that  sale  and  cannot  Recall  by 
reference  to  the  advertisement  what  the  indebtedness  was. 
I  have  no  way  of  finding  that  out.  That  was  not  nientioned 
in  the  advertisement.  It  refers  to  the  deed  of  tn^st  under 
which  it  was  sold,  but  the  amount  of  that  trust  is  not  dis¬ 
closed.  I  did  not  at  any  time  have  that  trust  in  my  posses¬ 
sion.  I  do  not  know  the  amount  of  the  indebtedness  which 
this  trust  secured  and  by  reason  of  the  default  und^r  which 
the  sale  took  place. 

112  Thereupon  the  advertisement,  Exhibit  No.  11,  was 
read  to  the  jury  and  is  in  words  and  figures  as 
follows : 
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“Thos.  J.  Owen  &  Son,  Auctioneers,  1431  Eye  Street 

Northwest. 


“  Thursday,  June  12. 

“ Trustee’s  Sale  of  Entire  Personal  Property,  Including 

Good  Will,  of  the  Capitol  Title  &  Guarantee  Co.,  Inc., 

1425  Eve  Street,  Northwest. 

‘  ‘  By  virtue  of  a  certain  deed  of  trust  chattel  dated  April 
1,  1930,  and  duly  recorded  April  2,  1930,  among  the  land 
records  of  the  District  of  Columbia,  and  at  the  request  of 
the  party  secured  thereby,  the  undersigned  trustees  will 
sell  at  public  auction,  within  premises  No.  1425  Eye  Street, 
Northwest,  on  Thursday,  June  12,  1930,  at  10  o’clock  A.  M.. 
all  and  singular,  the  goods,  chattels  and  personal  property 
named,  mentioned,  and  described  as  follows:  all  furniture, 
furnishings,  plant,  equipment,  supplies,  and  all  other  per¬ 
sonal  property,  both  tangible  and  intangible,  belonging  to 
the  said  party  of  the  first  part,  including  the  increase  and 
all  additions  that  may  hereafter  be  made  to  the  above 
described  property,  and  also  any  other  chattels  or  personal 
property  of  every  nature  and  kind  that  the  said  party  of 
the  first  part  may  own  on  the  above  described  premises  or 
elsewhere  during  the  time  that  this  deed  of  trust  is  in 
force. 

Terms  of  sale :  All  cash,  to  be  sold  as  an  entirety. 

“HAROLD  N.  MARSH, 
“JAMES  C.  ROGERS, 

“Trustees.” 

113  Thereupon,  further  to  maintain  the  issues  on  her 
part  joined,  the  plaintiff  called  as  a  witness  Raymond 
C.  Reinoehl,  who,  having  been  duly  sworn,  testified,  as 
follows: 

I  am  Assistant  Chief  Clerk  of  the  Evening  Star,  and  in 
response  to  a  subpoena,  I  have  produced  certain  copies  of 
the  Star  of  certain  dates,  which  are  in  volumes  produced 
by  witness.  Thereupon,  plaintiff  offered  in  evidence  issues 
of  the  Evening  Star  newspapers  of  the  dates  September 
26,  1928,  September  27,  1928,  September  29,  1928,  Septem¬ 
ber  30,  1928  and  October  2,  1928,  and  the  Court  reserved 
the  rulina:  as  to  their  admission  in  evidence. 
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Thereupon,  further  to  maintain  the  issues  on  her  part 
joined,  the  plaintiff  called  as  a  witness  James  W.  pammett, 
who,  having  been  duly  sworn,  testified  as  follows : 

I  am  Assistant  Circulation  Manager  of  the  Washington 
Post.  I  have  brought  with  me  copies  of  the  issues  of  the 
Post  called  for  in  the  subpoena.  I  have  copies  of  the  paper 
but  do  not  have  bound  volumes.  I  will  leave  tie  papers 
here.  The  dates  of  the  papers  produced  are :  Jul^  22,  1928, 
August  27,  1928,  September  30,  1928,  October  2, 1928,  Octo¬ 
ber  8,  1928,  October  15,  1928. 

Thereupon  the  papers  mentioned  were  offered  in  evi¬ 
dence  and  the  Court  reserved  the  ruling  thereon. 

Thereupon,  further  to  maintain  the  issues  on  her  part 
joined,  the  plaintiff  called  as  a  witness  |  Eliot  H. 
114  Thomson,  who,  having  been  duly  sworn,  testified  as 
follows : 

I  have  not  the  original  letter  dated  June  30,  1929,  signed 
Daniel  R.  Hutchinson,  Assistant  Treasurer  of  the  Capitol 
Company,  called  for  in  the  subpoena.  I  have  not  i  copy  of 
it  that  I  am  aware  of.  As  to  whether  I  have  the  following 
papers  that  were  annexed  to  and  sent  with  that  letter ;  bal¬ 
ance  sheet,  as  per  books  of  said  corporation,  comparative 
statement  of  income  and  expense  as  set  up  by  Mr.  Hum¬ 
phries  for  the  period  from  October  1,  1928  to  June  30, 
1928,  cash  reconciliation,  accounts  receivable  schedules, 
investment  schedules,  costs,  subscription  capital  st|ock,  and 
so  on;  they  never  came  into  my  possession.  I  hive  seen 
them  but  I  have  not  them.  I  was  treasurer  of  thej  Capitol 
Company  during  this  period.  That  letter  and  the!  balance 
sheet  of  the  corporation  came  into  my  possession  is  treas¬ 
urer  but  remained  in  the  files  of  the  company.  I  AVas  only 
the  nominal  treasurer.  The  actual  treasurer  V&s  Mr. 
Hutchinson,  but  the  papers  were  all  left  in  the  office  files. 
I  have  not  been  treasurer  of  the  Capitol  Company  since 
June,  1930.  I  resigned  at  approximately  that  timi.  Wit¬ 
ness  was  asked  to  read  the  subpoena  duces  tecum J  and  to 
state  where  the  papers  called  for  were  to  be  found,  and 
after  examining  subpoena  duces  tecum ,  answered,  all  of  the 
assets,  as  well  as  the  books,  papers,  and  other  documents 
in  connection  with  the  company  were  acquired  at  the  time 
of  the  sale  of  the  foreclosure  by  the  New  York  Company. 
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I  have  copies  of  some  papers  in  my  file  here,  for  instance, 
the  statement  of  the  schedule  of  June  12,  1930,  just  before 
the  sale,  and  several  other  copies  already  in  the  detailed 
statement  for  which  you  askd  there,  covering  a  long 

115  period.  Witness,  asked  if  he  would  hold  those  state¬ 
ments  subject  to  the  ability  of  counsel  to  get  them 

from  Mr.  Hutchinson,  answered  that  he  would. 

Whereupon,  in  response  to  inquiry  made  by  counsel  for 
plaintiff,  counsel  for  defendant,  New  York  Title  &  Mort¬ 
gage  Company,  stated  that  he  has  what  purports  to  be  a 
copy  of  the  letter,  Hutchinson  to  Thomson,  June  30,  1929, 
and  does  not  know  whether  it  is  a  copy  or  an  original,  and 
for  that  reason  is  unable  to  make  any  statement  or  admis¬ 
sion  whether  or  not  it  is  correct. 

Thereupon  witness  was  asked  to  take  certain  papers  and 
say  whether  or  not  it  is  the  official  statement  and  set-up 
that  came  to  him  as  Treasurer  of  the  Capitol  Title  &  Guar¬ 
antee  Company,  in  connection  with  letter  that  is  referred 
to  in  the  subpoena  duces  tecum,  and  after  examining  paper 
answered,  I  would  say  this  is  a  carbon  copy  of  the  state¬ 
ment  that  was  rendered  on  the  31st  of  August,  1929,  and 
which  was  presented  to  me  on  or  about  the  20th  of  Sep¬ 
tember  following,  1929. 

Thereupon  paper  presented  to  the  witness  was  offered 
in  evidence,  and  upon  objection  being  made  by  the  defend¬ 
ants,  the  offer  was  reserved  until  after  Mr.  Hutchinson  had 
been  called  as  a  witness. 

Thereupon,  on  cross-examination  (by  Mr.  Vandoren),  the 
witness  further  testified  that  when  he  says  this  is  a  carbon 
copy  he  means  that  it  is  exactly  the  form  in  which  those 
reports  were  made,  but  he  is  unable  to  say  it  is  a  correct 
copy  of  that  statement. 

Thereupon,  upon  further  direct  examination,  the  witness 
testified  as  follows : 

I  did  read  the  paper  originally.  Examining  it  at  this 
time  would  not  enable  me  to  identify  that  as  being  a  true 
copy  because  I  cannot  recall  the  figures  and  data.  It  was 
left  in  the  files  of  the  company.  I  never  brought  it  to  the 
attention  of  the  directors  of  the  company  at  a  direc- 

116  tors  meeting.  I  always  made  a  report  in  brief. 
I  do  not  think  I  exhibited  that  to  the  board  of 
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directors.  I  did  not  do  this.  I  did  discuss  it  and  did  tell 
them  I  had  it  and  gave  them  figures  from  it  and  it  was  sub¬ 
mitted  in  that  form  and  condition  at  the  board  meeting. 


Thereupon,  counsel  was  requested  to  take  the  paper  pro¬ 
duced  by  counsel  for  the  New  York  Company,  to  look  at  it 
during  the  noon  recess,  and  after  examining  i^  to  state 
whether  or  not  it  is  the  document  or  a  carbon  copy  thereof, 
which  was  received  by  him  as  the  treasurer  and  presented 
to  the  board  of  directors.  Witness  answered  thai  he  would 
examine  it  but  he  does  not  know  whether  he  can  identify  it. 
Thereupon,  the  witness  was  excused  from  the  stand  to 
enable  him  to  examine  the  paper.  j 

Thereupon,  further  to  maintain  the  issues  on  her  part 
joined,  the  plaintiff  called  as  a  witness  George  H.  6’Coimor, 
who,  having  been  duly  sworn,  testified  as  follow^: 

I 

I  am  Vice  President  of  the  District  Title  Insurance  Com¬ 
pany,  and  was  acting  in  that  capacity  in  July,  1928.  I  re¬ 
ceived  a  subpoena  duces  tecum  for  the  production  of  an 
original  letter  from  William  H.  McNeal,  of  the  New  York 
Title  Company  to  the  District  Title  Company;  ^  had  not 
that  letter.  I  have  made  diligent  search  but  I  caJnnot  find 
any  such  letter.  j 

Thereupon,  at  the  request  of  counsel  for  plaintiff,  counsel 
for  defendant,  New  York  Title  &  Mortgage  Comphny,  pro¬ 
duced  carbon  copy  of  letter  of  William  H.  McNeal  to 
George  H.  O’Connor,  dated  August  27,  19^8,  which 
117  was  handed  to  witness,  who  testified,  I  remember 
receiving  a  letter  of  that  same  purport  about  that 


time. 

Whereupon  plaintiff  offered  certain  letter,  dated  August 
27,  1928,  in  evidence  and  it  was  marked,  plaintiff Exhibit 
No.  12.  Counsel  for  defendant,  New  York  Title  &  Mortgage 
Company,  objected  to  the  admissibility  of  the  letter  on  the 
ground  that  it  only  has  to  do  with  the  re-insurance  |of  titles ; 
and  further  on  the  ground  that  it  was  immaterial  to  any  is¬ 
sue  involved  in  this  case,  and  there  is  nothing  in  the  letter 
that  shows  that  the  New  York  Company  participated,  or 
intended  to  participate  in  any  stock  selling  campaign,  or 
was  interested  in  any  stock  selling  campaign  on  thb  part  of 
the  Capitol  Company,  which  objection  was  overruled  and 
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exception  duly  noted.  Thereupon,  the  said  letter  was  read 
to  the  jury,  and  is  in  words  and  figures,  as  follows : 

“New  York  Title  &  Mortgage  Company,  135  Broadway, 

New  York. 


August  27,  1928. 


“George  H.  O’Connor, 

Vice-President  and  Title  Officer, 

The  District  Title  Insurance  Company, 

1413  Eye  St.  N.  W.,  Washington,  D.  C. 


Dear  Mr.  0  ’Connor  : 


Please  pardon  the  delay  in  answering  your  letter  of  July 
19th,  in  which  you  state  that  in  several  newspaper  articles 
concerning  a  new  company  called  ‘The  Capitol  Guaranty 
and  Title  Company,  Inc.’  it  is  stated  that  it  is  to  be  the 
exclusive  representative  of  this  company  and  you  wish  us 
to  confirm  or  deny  the  statement  so  that  if  it  is  cor- 
118  rect,  you  can  make  other  arrangements  for  re-insur¬ 
ance  of  your  certificates  of  title. 

“In  answer  to  same  I  beg  to  state  that  we  are  under  con¬ 
tracts  with  the  Capitol  Title  and  Guarantee  Company  for 
exclusive  representation  as  and  when  said  company  opens 
for  business,  which,  we  understand,  will  be  on  October  1st 
and  after  that  date  re-insurance  will  of  necessity  have  to  go 
through  that  company.  Our  contract  ante-dates  any  news¬ 
paper  advertising  which  has  come  out  and  therefore  the  ad¬ 
vertising  is  authentic  and  correct. 

“We  have  every  reason  to  believe  that  your  company  will 
be  able  to  work  in  accord  and  harmonv  with  the  new  com- 
panv  and  would  be  very  much  pleased  if  arrangements  can 
be  worked  out  between  you  under  which  you  will  be  able  to 
continue  the  business  through  that  company  which  we  have 
heretofore  enjoyed  direct. 

“Verv  truly  vours, 

“WM.  H.  McNEAL, 

“Vice-President. 

WHM  :GS. 


“Copy  to  Capitol  Title  and  Guarantee  Company.” 


Witness,  continuing,  testified:  I  have  searched  our  files 
with  a  view  of  ascertaining  whether  we  have  a  carbon  of  the 
letter  of  June  19,  which  I  wrote  and  have  been  unable  to 
find  it. 
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Whereupon,  on  cross-examination  (by  Mr.  Bailey),  the 
witness  further  testified  as  follows : 

My  letter  of  J uly  19, 1928  had  to  do  with  the  insurance  of 
titles.  We  were  engaged  in  the  furnishing  of  certificates  of 
title  and  the  advertising  I  had  reference  to  in  that  letter  had 
to  do  with  the  insurance  of  titles  of  the  Capitol  Company  by 
the  New  York  Company,  as  I  recall  it. 

i 

119  Whereupon,  further  to  maintain  the  issfies  on  her 
part  joined,  the  plaintiff  called  as  a  witness  William 

B.  Simmons,  who,  having  been  duly  sworn,  testified  as  fol¬ 
lows  :  j 

I 

I  was  Assistant  Trust  Officer  of  the  Liberty  National 
Bank.  In  response  to  a  subpoena,  I  have  produced  a  letter 
from  E.  M.  Weaver,  Assistant  Secretary  of  the  jNew  York 
Company,  to  M.  F.  Calnan,  Cashier  of  the  Liberty  National 
Bank,  dated  July  30, 1928. 

1 

Whereupon,  letter  produced  by  witness  was  riad  to  the 
jury  and  was  received  in  evidence  marked  plaiij  tiff’s  Ex¬ 
hibit  No.  13,  and  is  in  words  and  figures,  as  followj? : 

“New  York  Title  and  Mortgage  Company,  135  ^roadway, 

New  York.  j 

! 

July  3|0,  1928. 

“Mr.  M.  F.  Calnan,  1 

“Cashier  Liberty  National  Bank, 

“Washington,  D.  C.  j 

“Dear  Sir:  | 

“We  have  your  letter  of  July  26th,  inquiring  las  to  the 
Capitol  Title  and  Guarantee  Company,  of  which  (Mr.  John 
Paul  Earnest  is  President,  being  a  new  company  located  in 
your  city. 

“I  desire  to  advise  that  an  investigation  of  that  [company 
has  convinced  us  that  it  will  be  a  successful  title  company  in 
Washington,  and  we  have  executed  a  contract  with  it  to  rep¬ 
resent  us  in  the  District  of  Columbia. 

“We  understand  that  the  total  assets  of  the  company 
will  be  in  the  neighborhood  of  $500,000  and  that  the  com¬ 
pany  is  managed  by  men  of  conservative  judgment 

120  who  should  make  a  success  of  the  title  business  in 
Washington. 
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“I  have  no  doubt  that  Mr.  Earnest  would  be  willing  to 
give  you  full  information  concerning  the  company  if  you 
would  —  it  of  him. 

“  Yours  very  truly, 

i  “E.  M.  WEAVER, 

“Assistant  Secretary. 

“Copy  to  Mr.  John  Paul  Earnest,  President  Capitol  Title 
and  Guarantee  Co.,  Washington,  D.  C.” 

Whereupon,  further  to  maintain  the  issues  on  her  part 
joined,  the  plaintiff  called  as  a  witness  George  B.  Spring- 
ston,  who,  having  been  duly  sworn,  testified  as  follows: 

My  official  connection  with  the  Capitol  Title  and  Guaran¬ 
tee  Company  began  in  the  summer  of  1928 — spring  of  1928, 
first  as  secretary,  later  as  title  officer,  and  still  later,  as  a 
member  of  the  board  of  directors.  I  did  have  occasion  to 
examine  the  title  plant  of  that  company.  The  first  examina¬ 
tion  that  I  made  was  a  cursorv  examination  made  when 

* 

the  plant  was  in  Baltimore,  Maryland,  in  the  fall  or  winter 
of  1927 ;  at  that  time  I  had  not  had  any  experience  with  the 
title  business.  As  to  what  knowledge  I  had  at  that  time 
as  to  what  a  title  plant  consisted  of,  well,  other  than  hav¬ 
ing  run  the  records  for  titles  in  the  District  of  Columbia 
and  I  had  a  knowledge  concerning  the  local  plant.  I  had 
no  knowledge  of  any  title  plant.  I  did  not  have  any  ex¬ 
perience  at  all  at  the  time  of  this  inspection  of  the  title  busi¬ 
ness  other  than  I  had  examined  titles,  and  I  had  a  few  cases 
of  bills  in  equity  in  the  District  of  Columbia.  I  be- 
121  came  secretary  and  title  officer  of  the  title  company. 

My  connection  as  title  officer  began  when  the  company 
opened  October  1,  1928.  The  experience  I  now  have  in  the 
title  business  largelv  followed  mv  connection  with  this  title 
company  as  title  officer,  and  after  I  was  with  the  company 
1  have  had  some  more.  The  first  personal  contact  that  the 
New  York  Company  had  with  Washington,  that  I  attended, 
was  in  May,  1928,  but  I  know  that  they  had  a  contact  be- 
for  that  time.  The  circumstances  of  that  contact  in  May 
were,  that  the  New  York  Title  &  Mortgage  Company,  hav¬ 
ing  made  an  examination  of  the  plant  in  Baltimore,  evi¬ 
denced  their  willingness  to  enter  into  a  contract  for  the 
underwriting  of  title  insurance  policies  for  the  Capitol  Title 
and  Guarantee  Company,  and  Mr.  McNeal  and  Mr.  Parsons 
came  to  Washington  to  discuss  the  terms  of  that  contract. 
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The  date  of  that  visit  to  Washington,  I  would  say  ,i  was  about 
May  3, 1928,  or  somewhere  around  that  date ;  the  early  part 
of  May.  The  conference  took  place  in  the  office  of  Mr. 
John  Paul  Earnest  and  myself  at  600  F  Street,  North¬ 
west,  this  city.  At  the  conference  there  were  prbsent,  Mr. 
Earnest  and  Mr.  Weinstein,  Mr.  Thomson,  Mr.  ifaylor  and 
myself,  on  behalf  of  the  Capitol  Company  Company,  and 
Mr.  William  H.  McNeal  and  Mr.  George  S.  Parsons  on  be¬ 
half  of  the  New  York  Title  and  Mortgage  Company.  At  the 
time  of  that  interview,  the  inspection  of  the  Capitol  Com¬ 
pany  had  been  made  by  the  New  York  Company.  I  knew 
that  by  statements  made  at  that  time  by  Mr.  McNeil  and  Mr. 
Parsons  that  their  officers  had  made  an  inspection.  The 
subject  matter  of  that  conference  was  the  contract  for  the 
underwriting  of  title  insurance;  we  were  discussing 
122  the  preliminary  details  of  the  contract  ^thich  was 
later  entered  into  on  June  4, 1928. 

At  that  conference  there  was  a  discussion  with  respect 
to  the  report  made  to  the  New  York  Company  ps  to  the 
character  of  the  title  plant  that  the  New  York  Company 
had  found  upon  inspection.  Mr.  McNeal  and  MrJ  Parsons 
stated  that  the  title  plant  was  of  such  character  that  it 
satisfied  them  that  they  wanted  to  enter  into  a  contract 
with  us,  and  the  substance  of  the  plant  persuaded  them 
that  it  was  one  of  the  best  plants,  from  a  mechani|cal  point 
of  view,  that  they  had  ever  examined.  That  was  the  basis 
for  the  contract  of  June  4,  1928.  Thev  told  me  (that  Mr. 
Parsons  and  Mr.  Weaver  had  made  the  inspection  of  the 
plant  for  the  New  York  Company.  Of  course,  j[  do  not 
recall  the  exact  language,  but  the  effect  of  it  was  that  Mr. 
Parsons  and  Mr.  Weaver,  at  the  request  of  Mr.  j  McNeal, 
had  gone  to  Baltimore  and  examined  the  plant 
New  York  Company.  Mr.  McNeal  and  Mr.  Pars' 
that  they  had  always  wanted  a  connection  in  Washington, 
and  that  this  plant  led  them  to  believe  that  this  j  was  the 
opportunity  that  they  had  been  waiting  for.  We  were 
equally  desirous  of  having  a  contract  with  them.|  Subse¬ 
quent  io  that  interview  I  did  have  something  to  Ido  with 
the  preliminaries  which  resulted  in  the  writing  of  what 
is  known  as  the  Parsons  letter  of  June  21,  1928j  to  Mr. 
Earnest.  I  drew  the  draft  of  that  letter.  When  1 1  say  I 
drew  the  draft  of  that  letter,  I  mean  that,  subsequent  to 
executing  the  contract  of  June  4,  Mr.  Weinstein  hnd  Mr. 
Earnest  and  I  agreed  that  it  would  be  a  good  plan  tb  secure 


for  the 
bns  said 
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from  New  York  a  public  announcement  of  the  fact  of  the 
contract,  and  a  statement  to  be  used  by  us  for  publicity 
purposes  in  announcing  that  connection,  and  in  con- 

123  formity  with  that  agreement,  I  drew  a  draft  or  a 
form  of  letter  for  Mr.  Parsons’  signature,  and  I 

drew  also  Mr.  Earnest’s  letter,  and  Mr.  Earnest  signed  the 
original  letter  and  enclosed  the  draft  and  sent  it  to  Mr. 
Parsons. 

Thereupon  witness  was  handed  what  purports  to  be  a 
form  letter  and  he  testified,  this  is  a  carbon  copy  of  the 
form  letter  that  was  enclosed  with  Mr.  Earnest’s  letter  to 
Mr.  Parsons,  and  mv  best  recollection  is  that  it  was  June 
20,  3928. 

Whereupon  the  said  form  letter  was  offered  in  evidence, 
to  which  offer  the  defendant,  New  York  Title  and  Mort¬ 
gage  Company,  objected  on  the  ground  that  it  is  immate¬ 
rial  and  irrelevant  to  any  issue  in  this  case.  Upon  the  ob¬ 
jection  being  overruled,  exception  was  duly  noted.  There¬ 
upon  the  said  form  letter  was  received  in  evidence,  marked 
plaintiff’s  Exhibit  No.  14,  read  to  the  jury,  and  is  in  words 
and  figures  as  follows: 

“New  York  Title  and  Mortgage  Company. 

“John  Paul  Earnest, 

“President  Capitol  Title  and  Guarantee 
Company,  Inc., 

“1420  K  Street  N.  W.,  Washington,  D.  C. 

“Dear  Mr.  Earnest: 

“It  is  a  source  of  great  satisfaction  to  us  to  contemplate 
the  arrangements  recently  completed  by  the  officials  of  our 
company  with  the  Capitol  Title  and  Guarantee  Company, 
Inc.  The  affiliation  of  our  companies  is  the  consummation 
on  our  part  of  a  desire  to  establish  permanent  relations 
with  an  organization  in  Washington  that  can  and  will  give 
the  residents  of  the  Capital  of  the  United  States  re- 

124  liable  and  rapid  title  service,  and  to  place  the  re¬ 
sources  of  the  largest  title  insurance  company  in 

America  at  the  disposal  of  Washington  residents  and  busi¬ 
ness  men. 

“You  can  personally  assure  the  business  men  and 
others  interested  in  your  project  that  the  New  York  Title 
and  Mortgage  Company,  with  its  capital  funds  of  over 
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$44,000,000,  stands  ready  at  all  times  to  substantiate  our 
contract  to  indemnify  and  guarantee  the  titles  toj  real  prop¬ 
erty  in  Washington,  D.  C.,  Montgomery  and  Prince  Georges 
Counties,  Maryland,  and  Arlington  and  Fairfa^;  Counties, 
Virginia,  when  passed  and  approved  by  your  company. 
We  say  this  because  our  experts  have  examined  ^our  plant 
thoroughly  and  have  pronounced  it  to  be  one  of  the  finest 
title  plants  in  existence;  that  it  is  unparalleled  in  its  me¬ 
chanical  aspects,  including  every  modern  feature  for  ac¬ 
curate  and  expeditious  title  service.  It  gives  me  personal 
pleasure  to  add  my  commendation  to  their  voicp  and  say 
that  you  have  one  of  the  most  remarkable  title  systems 
that  it  has  been  my  lot  to  investigate.  The  plant  itself,  in 
my  opinion,  is  worth  more  than  $500,000  as  it  stajnds  today 
and  I  know  it  will  be  an  innovation  to  the  city  of  |  Washing¬ 
ton  to  be  able  to  get  the  type  of  service  your  conipany  will 
afford  it. 

“I  am  confident  that  when  the  people  of  Washington 
realize  the  character  of  service  you  are  able  to  render  and 
its  obvious  advantages  to  them,  they  will  avail  themselves 
of  it.  I 

“With  kindest  personal  regards,  I  am, 

“Yours  very  truly, 

“GEORGE  S.  PARSONS, 

Solicitor.” 

125  Thereupon  plaintiff  offered  in  evidence  letlter  dated 
June  20,  1928,  from  John  Paul  Earnest  to  George  S. 
Parsons,  to  which  offer  defendant,  New  York  't'itle  and 
Mortgage  Company  objected  on  the  grounds  previously 
stated  in  objecting  to  the  form  letter.  Upon  the  Objection 
being  overruled  the  exception  was  duly  noted.  Whereupon 
said  letter  was  received  in  evidence,  marked  plaintiff’s  Ex¬ 
hibit  No.  15,  read  to  the  jury,  and  is  in  words  and  figures 
as  follows :  I 
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“John  Paul  Earnest,  Attorney-at-law,  600  F  St.  N.  W., 

Washington,  D.  C., 


“June  20,  1928. 


“George  S.  Parsons, 

“Solicitor  New  York  Title  &  Mortgage  Co., 
“135  Broadway, 

“New  York  City. 


“Dear  Mr.  Parsons: 


“Your  Mr.  Weaver  kindlv  sent  us  the  information  re- 
quested  in  my  letter  of  June  7,  for  which  I  thank  you. 

“I  have  one  more  request  to  make  of  you.  The  Publicity 
Committee  of  our  company  has  requested  me  to  secure 
from  you  a  letter  concerning  the  nature  and  extent  of  our 
title  plant,  in  the  opinion  of  your  men  who  have  examined 
it.  I  am  enclosing  herewith  a  copy  of  their  suggestion  in 
form  of  a  return  letter  to  me  along  this  line,  with  the  in¬ 
formation  that*  we  would  appreciate  your  statement  in  the 
matter.  This  will,  of  course,  be  used  in  connection  with 
our  advertising  and  publicity  in  Washington,  D.  C.,  and  its 
suburbs.  In  regard  to  the  value  of  the  plant  itself  the  local 
companies  value  their  plants  at  $250,000,  and  we 
126  naturally  feel  the  plant  we  have  is  many  times  the 
value  of  any  of  the  existing  Washington  establish¬ 
ments.  We  feel  that  at  the  lowest  estimate  our  plant  is 
worth  more  than  twice  as  much  as  the  local  plant  and  would 
like  your  estimate  of  its  value  for  use  in  our  publicity 
work  here. 

“I  would  like  to  again  call  your  attention  to  the  set  of 

vour  forms  which  vou  are  to  send  to  me.  I  have  not  as  vet 
•  *  * 

received  them  and  trust  you  can  send  them  with  the  letter 
above  referred  to. 

“Yours  very  truly, 

“JOHN  PAUL  EARNEST.” 


Witness,  continuing,  testified  this  is  a  signature  of  Mr. 
Earnest.  As  to  whether  the  form  letter  was  contained 
in  that  letter  to  Mr.  Parsons,  I  do  not  recall  that  I  mailed 
it,  but  it  seems  to  me  that  it  was  enclosed. 

Whereupon  plaintiff  offered  in  evidence  two  letters  dated 
June  21,  1928,  from  George  S.  Parsons  to  John  Paul  Ear¬ 
nest,  to  which  offer  defendant,  New  York  Title  and  Mort- 
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gage  Company,  objected  on  the  ground  that  the  two  letters 
are  immaterial  to  any  issue  in  this  case;  that  they  have 
nothing  to  do  with  any  stock  selling  campaign,  and,  on 
their  face,  the  letters  show  that  they  were  written  solely 
with  reference  to  title  insurance  and  had  no  reference  to 
stock  selling  campaign  at  all,  and  on  the  further  ground 
that  they  are  expression  of  opinions  in  the  letters.  Said 
objection  was  overruled  by  the  Court  and  exception  duly 
noted.  Whereupon  said  letters  were  received  in  evidence, 
marked  plaintiff’s  exhibits  Nos.  16  and  17,  respectively, 
and  were  read  to  the  jury,  and  are  in  words  and  figures, 
as  follows :  | 

i 

127  “June  $L,  1928. 

4  4  John  Paul  Earnest,  j 

President  Capitol  Title  &  Guarantee  Company,  Inc. 

4 4 Dear  Mr.  Earnest:  j 

i 

4  4  Complying  with  the  suggestion  made  in  your  letter  of 
1  he  20th  inst.,  I  am  sending  you  herewith  the  lettejr  which  I 
have  been  pleased  to  sign  for  use  in  connection  with  your 
publicity  campaign.  You  will  note  that  I  have  r^ade  two 
slight  changes  with  the  intention  of  not  appearing  to  re¬ 
flect  on  other  companies,  either  here  or  there.  I  hlso  took 
out  the  definite  figure  of  the  value  of  the  plant,  inasmuch 
as  I  do  not  feel  in  a  position  to  express  so  definitely  an 
opinion  as  to  such  value.  I  trust  that  these  chaiiges  will 
not  affect  whatever  value  the  letter  may  have. 

44 1  am  sending  you  herewith  the  form  of  policy  which 
is  used  by  this  company  in  connection  with  its  national  fee 
insurance,  and  also  the  new  L.  I.  C.  form  whiclj  we  are 
using  for  mortgage  insurance;  also  a  second  iportgage 
policy  form.  There  is  also  herewith  a  form  of  bur  pre¬ 
liminary  certificate  on  title.  If  there  are  any  other  blanks 
which  you  care  for,  please  be  good  enough  to  let  ijne  know 
and  I  will  send  them  on  to  you.  | 

4  4  My  suggestion  in  connection  with  the  help  Which  we 
contemplated  we  might  give  you  in  the  matter  of  business 
and  law  department  organization  might  best  be  Rendered 
Ihrough  a  visit  of  one  of  our  officers — probably  Mr.  Eitel- 
bach,  Assistant  Treasurer — in  connection  with  the  business 
end  of  the  company,  and  a  visit  to  your  office  of  ai  day  or 
two  on  my  part  in  connection  with  the  law  department.  I 
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think  it  would  be  well  if  Mr.  Weinstein  and  one  or 
128  two  of  the  others  who  are  going  to  be  concerned  with 
the  management  of  the  law  department  could  come 
on  here  to  New  York  to  study  the  methods  which  have  been 
worked  out  here  as  a  result  of  many  years’  experience  for 
keeping  tract  of  titles  pending  in  the  law  department  and 
speeding  their  progress  through  various  stages  of  exami¬ 
nation,  reporting,  closing  and  issuance  of  policy.  For  ex¬ 
ample  :  Our  law  and  closing  departments  have  worked  out 
a  system  of  check-up  blanks  which  materially  assists  in  ex¬ 
pediting  this  work  and  in  making  it  possible  to  give  clients 
at  any  stage  of  a  title’s  progress  accurate  knowledge  of 
just  how  that  particular  title  stands. 

“You  will  appreciate,  as  we  have  stated  to  you  hereto¬ 
fore,  our  sole  desire  is  to  be  of  assistance  in  getting  you 
started  along  proper  and  efficient  lines  and  without  any 
thought  of  hampering  or  dictating. 

“With  best  personal  wishes  to  you  and  your  associates, 
and  in  the  hope  of  seeing  you  before  long,  I  am, 

“Very  trulv  vours, 

“GEORGE  S.  PARSONS, 

“ Solicitor 


“Mr.  John  Paul  Earnest, 

“President  Capitol  Title  &  Guarantee  Co.,  Inc., 
“Washington,  D.  C. 

“Dear  Mr.  Earnest: 

“It  is  a  source  of  great  satisfaction  to  us  to  contemplate 
the  arrangements  recently  completed  by  the  officials 
129  of  our  company  with  the  Capitol  Title  &  Guarantee 
Company,  Inc.  The  affiliation  of  our  companies  is 
the  consummation  on  our  part  of  a  desire  to  establish  per¬ 
manent  relations  with  an  organization  in  Washington  that 
can  and  will  give  the  residents  of  the  capital  of  the  United 
States  reliable  and  rapid  title  service,  and  to  place  the  re¬ 
sources  of  this  company  at  the  disposal  of  Washington 
residents  and  business  men. 

“You  can  personally  assure  the  business  men  and  others 
interested  in  your  project  that  the  New  York  Title  &  Mort¬ 
gage  Company,  with  its  capital  funds  of  over  $44,000,000, 
stands  ready  at  all  times  to  substantiate  our  contract  to  in¬ 
demnify  and  guarantee  the  titles  to  real  property  in  Wash¬ 
ington,  D.  C.,  Montgomery  and  Prince  Georges  Counties, 
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Maryland,  and  Arlington  and  Fairfax  Counties,  Virginia, 
when  passed  and  approved  by  your  company.  "We  say  this 
because  our  experts  have  examined  your  plant  thoroughly 
and  have  pronounced  it  to  be  one  of  the  finest  title  plants 
in  existence;  that  it  is  unparalleled  in  its  mechanical  as¬ 
pects  including  every  modern  feature  for  accurate  and  ex¬ 
peditious  title  service.  It  gives  me  personal  pleasure  to 
add  my  commendation  to  their  voice  and  to  say  that  you 
have  one  of  the  most  remarkable  title  systems  that  it  has 
been  my  lot  to  investigate.  The  plant  itself,  in  niy  opinion, 
is  worth  a  very  high  figure  as  it  stands  today  and  I  know 
it  will  be  a  distinct  benefit  to  the  City  of  Washington  to 
be  able  to  get  the  type  of  service  your  company  will  af¬ 
ford  it.  | 

“I  am  confident  that  when  the  people  of  Washington 
realize  the  character  of  service  you  are  able  to  render,  and 
its  obvious  advantages  to  them,  they  will  avail  them- 
130  selves  of  it.  ! 

“With  kindest  personal  regards,  I  am, 

“Very  truly  yours,  i 

4  4  GEORGE  S.  PARSONS, 

Solicitor ’’ 

i 

Whereupon  witness  was  handed  a  document  purported  to 
by  the  agreement  he  had  referred  to,  dated  June  4j  1928,  be¬ 
tween  the  New  York  Title  and  Mortgage  Compan^  and  the 
Capitol  Title  and  Guarantee  Company,  and  after  examin¬ 
ing  the  document,  testified  this  is  one  of  the  originals.  I 
can  identify  the  signature  of  William  H.  McNeal  an d  E.  M. 
Weaver,  of  the  New  York  Title  and  Mortgage  Company, 
and  the  signature  of  John  Paul  Earnest,  for  th^  Capitol 
Title  and  Guarantee  Company. 

Whereupon  said  agreement  was  offered  and  received  in 
evidence,  read  to  the  jury,  and  marked  plaintiff’s  exhibit 
No.  18,  which  is  in  words  and  figures,  as  follows : 

“Contract  Between  New  York  Title  and  Mortgage  Com¬ 
pany  and  Capitol  Title  and  Guarantee  Company. 

j 

4  4  This  agreement  made  this  4th  day  of  June,  192$  by  and 
between  New  York  Title  and  Mortgage  Company,  a  corpo¬ 
ration  of  the  State  of  New  York,  hereinafter  referred  to 
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as  first  party,  and  Capitol  Title  and  Guarantee  Company, 
a  Delaware  corporation,  having  its  office  at  Washington, 
D.  C.,  hereinafter  referred  to  as  second  party,  Witnesseth : 

I.  That  the  New  York  Title  and  Mortgage  Company,  for 
and  in  consideration  of  the  agreement  and  provisions 
herein  contained,  hereby  appoints,  designates  and  author¬ 
izes  the  said  Capitol  Title  and  Guarantee  Company  as  and 
to  be  its  exclusive  agent  for  the  transaction  of  its  business 
of  insuring  titles  to  and  underwriting  policies  of  title  in¬ 
surance  hereafter  written  on  real  estate  situated  in 

131  the  District  of  Columbia ;  in  Montgomery  and  Prince 
Georges  Counties,  Maryland;  and  in  Arlington  and 

Fairfax  Counties,  Virginia,  for  such  term  and  under  such 
conditions  as  are  herein  set  forth. 

“II.  The  Capitol  Title  and  Guarantee  Company  afore¬ 
said  accepts  such  agency  and  agrees  to  do  all  things  within 
its  power  to  promote  the  business  of  its  principal  and  to 
act  for  it  exclusivelv  in  the  insurance  of  such  titles  or  in 

to 

the  underwriting  of  such  policies  and  will  serve  no  other 
person,  firm  or  corporation  in  the  United  States  in  like 
manner  or  in  any  other  capacity  in  competition  therewith. 

“III.  It  is  further  understood  and  agreed  that  second 
party  will  issue  its  own  title  insurance  policies  under  the 
name  Capitol  Title  and  Guarantee  Company  but  that  from 
and  after  the  signing  of  this  agreement,  no  policy  of  title 
insurance  shall  be  issued  by  second  party  in  its  own  name 
unless  the  same  be  thereupon  underwritten  by  first  party, 
under,  by  virtue  of  and  in  the  manner  provided  in  this 
agreement. 

“IV.  It  is  further  understood  and  agreed  that  in  the 
event  a  customer  of  second  party  asks  for  or  wants  a  title 
insurance  policy  of  first  party  written  on  first  party’s  forms 
and  not  a  policy  of  second  party  underwritten  by  first  party, 
second  party  will  write  such  insurance  on  the  policy  form 
of  first  party  regardless  of  the  amount.  The  same  schedule 
of  rates  for  complete  title  insurance  service  will  be  main¬ 
tained  by  second  party  whether  the  policy  written  by  solely 
that  of  second  party,  that  of  first  party  or  that  of  second 
party  underwritten  by  first  party. 

“V.  First  party  will  provide  second  party  with 

132  blank  forms  of  underwriting  agreement  and  blank 
forms  of  first  party’s  owners  and  mortgagee  policies, 
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facsimile  signed  by  its  officers  and  will  empower  not  more 
than  two  officers  or  managers  of  second  party  as  Signatories 
to  validate  such  agreement  and  policies  by  countersignature 
as  attorney-in-fact  for  first  party. 

“VI.  It  is  hereby  agreed  that  any  liability  which  may 
accrue  against  the  parties  hereto  under  any  policy  of  title 
insurance  written  or  underwritten  under  the  teijms  of  this 
agreement  up  to  the  amount  of  $400,000  shall  be  borne 
equally  and  each  company  signatory  hereto  sh^ll  assume 
and  pay  50%  of  any  such  liability;  should  one  party  pay 
the  entire  liability  or  claim  so  arising,  it  shall  have  recourse 
against  the  other  party  hereto  for  such  50%.  All  liability 
accruing  under  any  such  policy  written  or  underwritten 
in  excess  of  $400,000,  first  party  shall  bear  without  contribu¬ 
tion  from  second  party. 

“VII.  Second  party  hereby  binds  itself  to  collect  for  and 
remit  to  first  party  the  following  fees  for  all  titles  insured 
and  for  all  title  policies  underwritten  under  |he  terms 
hereof  within  thirty  days  thereafter.  j 

“For  amounts  under  $400,000:  I 

“(1)  Fee  Insurance. — $1.85  per  thousand  up  t<J)  $25,000; 
$1.50  per  thousand  between  $25,000  and  $50,000;  $1.15  per 
thousand  above  $50,000.  j 

“(2)  Mortgage  Insurance. — $1.25  per  thousand  up  to 
$50,000 ;  $0.90  per  thousand  above  $50,000.  j 


4  4  For  amounts  over  $400,000 : 

44 (1)  Fee  Insurance. — $1.50  per  thousand; 

133  44  (2)  Mortgage  Insurance. — $1.25  per  thousand. 


4  4  Second  Mortgage  Policies. 


4  4  VII.  Where  second  mortgages  represent  ney  money 
loaned  on  any  property  and  the  amount  thereof  jloes  not 
contain  or  include  commissions,  overhead  expenses^  broker¬ 
age  and  the  like  and  the  first  mortgage  on  the  same  prop¬ 
erty  is  covered  by  a  policy  written  or  underwritten  by  first 
party,  then  the  premium  rates  to  be  collected  and  Remitted 
to  first  party  shall  be  the  same  as  on  first  mortgage  policies 
aforesaid. 

4  4 IX.  If  such  first  mortgage  is  not  so  covered  then  the 
premium  rates  for  second  mortgage  policies  of  tke  same 
character  as  aforesaid  shall  be : 
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“$5.00  for  the  first  thousand  or  fraction  thereof  of  lia¬ 
bility  written. 

“$2.50  per  thousand  for  the  next  $2,000  or  fraction 
thereof  of  liability  written.  All  liability  over  $3,000,  $2.00 
per  thousand  or  fraction  thereof. 

“X.  Reissue  policies  as  the  same  are  defined  in  the  pub¬ 
lished  rate  schedule  of  first  party  shall  carry  a  rate  of  60% 
of  premium  charges  herein  quoted. 

“XL  In  cases  where  the  business  originates  in  the  New 
York  office  of  the  first  party  and  in  which  it  is  required 
to  give  to  the  New  York  client  what  is  known  as  “New 
York  Service”,  the  first  party  shall  be  entitled  to  collect 
from  its  client,  in  addition  to  the  title  fees  ordinarily 
charged  by  the  second  party,  such  further  fees  as  may,  in 
the  judgment  of  the  first  party,  be  necessary  to  take  care 
of  the  furnishing  of  such  New  York  service,  including  pre¬ 
liminary  report  and  closing  of  title. 

“XII. '  The  form  and  legal  effect  of  policies  written 
134  by  second  party  and  underwritten  by  first  party  shall 
be  substantially  the  same  as  the  form  and  legal  effect 
of  policies  in  use  nationally  by  first  party  and  must  be  ap¬ 
proved  by  first  party,  and  any  contemplated  change  in  form 
of  such  policy  after  they  have  been  approved  must  be  sub¬ 
mitted  to  and  approved  by  first  party  before  the  same  is 
put  into  effect. 

“XIII.  All  forms  of  policies  or  underwriting  agreements 
furnished  to  second  party  by  first  party  shall  be  and  remain 
the  property  of  first  party  until  used  in  the  due  course  of 
business  and  may  be  repossessed  by  first  party  upon  can¬ 
cellation  of  this  contract  without  legal  process. 

“XIV.  Upon  issuance  of  a  policy  of  insurance  by  second 
party  on  the  forms  of  first  party,  second  party  will  furnish 
first  party  with  a  verbatim  copy  of  such  policy  bearing  the 
signature  of  the  authorized  signatory  validating  the  same, 
and  when  a  policy  of  second  party  is  underwritten  by  first 
party  as  aforesaid,  second  party  shall  attach  to  such  policy, 
as  page  one  thereof,  the  underwriting  agreement  of  first 
party  and  shall  furnish  first  party  with  an  exact  copy  of 
such  policy  with  copy  of  said  agreement  attached,  signed 
and  validated  as  aforesaid,  together  with  a  copy  of  such 
application  or  other  writing  as  is  taken  by  second  party  in 
support  of  such  policy. 
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“XV.  As  a  matter  of  inducement  second  party  agrees  to 
use  due  diligence  in  the  conduct  of  the  business  of  insuring 
titles  and  underwriting  policies  for  first  party  land  to  use 
that  degree  of  care  which  a  prudent  business  b188  would 
use  in  identifying  applicants  for  insurance  and  purported 
owners  of  titles  affected;  in  ascertaining!  the  rights 
135  of  parties  other  than  the  owner  who  may  At  the  date 
of  insurance  be  occupying  the  premises ;  i i|l  determin¬ 
ing  the  amount  of  and  protecting  first  party  against  loss 
in  connection  with  possible  unfiled  mechanics’}  material- 
men’s  or  other  liens  growing  out  of  the  construction  or 
repair  of  any  building  on  the  premises  insured ;  iif  requiring 
full  payment  of  consideration  from  buyer  to  seller  or  from 
mortgagee  to  mortgagor  before  issuing  or  underwriting 
policies  and  in  ascertaining  whether  there  are  Unrecorded 
purchase  money  mortgages  or  trusts  outstanding  jif  the  laws 
of  the  state  constitute  them  first  liens;  and  afeainst  the 
effect  of  a  material  violation  of  restrictive  covenants  found 
to  exist  against  the  title  insured  and  in  otherwise  protecting 
first  party  against  unwarranted  loss  by  reason  of  any  such 
policies.  I 

“XVI.  The  form  of  such  underwriting  agreement  shall 
be  as  follows :  I 

$ — .  No.  — . 


(I  will  not  read  the  form.) 

i 

“XVII.  Second  party  shall  not  print  or  caqse  to  be 
printed  for  its  own  account  any  form  of  policy  or  indemnity 
agreement  which  when  countersigned  will  appeajr  to  bind 
first  party  but  shall  obtain  all  such  forms  from  fijrst  party. 

“XVIII.  Second  party  shall  not  bind  first  par(:y  to  any 
risk  not  in  keeping  with  the  best  accepted  standards  of  the 
business  of  title  insurance  nor  for  an  extra  or  Additional 
premium  or  consideration  bind  first  party  on  any  title 
which  second  party  would  not  insure  for  regular  premiums. 
So-called  “extra  hazard  business”  must  not  be  written  for 
or  on  behalf  of  first  party. 

“XIX.  Second  party  will  submit  to  an  examination  of  its 
books  and  records  pertaining  to  policies  written  or 
136  underwritten  by  or  for  first  party  at  all  reasonable 
times  and  will  submit  at  intervals  or  supply  upon 
request  financial  statements  showing  condition  as  of  any 
given  date. 
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“XX.  Second  party  will  indite  and  maintain  on  the  win¬ 
dow  of  its  office  or  other  prominent  place  a  display  of  its 
name  following  by  the  words :  ‘ ‘  Title  Insurance  underwrit¬ 
ten  by  New  York  Title  and  Mortgage  Company,  Capital 
Funds  over  $44,000,000”  and  to  carry  similar  notice  in  con¬ 
nection  with  newspaper  and  other  advertising,  and  second 
party  will  permit  first  party  to  carry  on  such  advertising, 
circularization  or  propaganda  for  the  sale  of  title  insur¬ 
ance  through  the  agency  of  second  party  as  it  may  desire. 

“XXI.  First  party  agrees  to  credit  second  party  with 
5%  of  all  title  premiums  received  by  it  as  a  result  of  this 
relationship  to  be  used  by  second  party  in  advertising  or 
propaganda  work  in  the  sale  of  title  insurance.  Such  5% 
to  be  payable  upon  proof  of  expenditure  for  such  purpose. 

“XXII.  When  first  party  in  New  York  or  any  of  its 
agents  wherever  located  shall  take  an  order  within  their 
zone  for  title  insurance  on  property  in  the  territory  covered 
by  this  contract,  and  shall  send  such  order  to  second  party 
for  execution  (and  first  party  agrees  to  so  send  orders 
taken  by  it)  second  party  shall  execute  such  orders  for  its 
normal  charges  less  20%  as  a  commission  to  the  originating 
company  or  agent. 

“XXIII.  At  the  signing  of  this  agreement  should  there 
be  a  customer  of  first  party  using  mortgage  title  insurance 
or  should  there  hereafter  be  a  potential  customer  for  such 
insurance  who  will  not  use  the  facilities  of  second  party 
for  obtaining  such  insurance  and  efforts  of  first  party 
137  to  so  route  such  business  are  of  no  avail,  or  if  by 
inadvertence  of  the  employees  of  first  party  a  mort¬ 
gage  title  is  insured  direct,  first  party  shall  not  be  liable  in 
damages  to  second  party  therefor  nor  shall  such  act  be 
deemed  a  violation  of  the  exclusive  nature  of  this  contract 
but  first  party  agrees  to  use  its  best  efforts  in  routing  all 
business  of  whatever  nature  through  second  party  which 
may  arise  in  said  territory. 

“XXIV.  Second  party  hereby  undertakes  to,  and  does, 
indemnify  and  agree  to  hold  harmless  the  first  party  of 
and  from  any  loss  or  damage  which  first  party  may  sustain 
by  reason  of  any  policy  written  for  or  by  it  or  any  under¬ 
writing  agreement  attached  to  any  policy  issued  under  this 
agreement,  to  the  extent  of  fifty  per  cent  of  such  loss  or 
damage;  it  being  intended  hereby  to  extend  the  fifty  per 
cent  protection  to  the  first  party  hereunder  to  all  such 
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policies  within  the  said  amount  of  $400,000,  irrespective  of 
whether  such  policy  b y  one  issued  by  second  paity  and  un¬ 
derwritten  by  first  party,  or  issued  solely  by  first]  party. 

“XXV.  Second  party  agrees  to  use  such  title  searchers, 
attorneys  and  employees  as  are  qualified  to  pass  intelli¬ 
gently  upon  the  validity  and  marketability  of  titles  insured 
or  underwritten  on  behalf  of  first  party  and  pot  to  bind 
first  party  on  titles  containing  reversionary  Clauses  or 
doubtful  or  manifestly  improper  title  featured  or  other 
known  material  defects  without  first  getting  authority,  or  in 
an  amount  greater  than  the  reasonable  value  ol  the  prop- 
ertv  involved. 

“XXVI.  Second  party  shall  not  have  authority  to  incur 
on  behalf  of  first  party  any  bills  or  obligation^  not  con¬ 
templated  under  the  terms  of  the  policy  written ;  nor 
13S  to  adjust  claims  or  accept  service  of  process  for  the 
New  York  Company,  but  shall  notify  first!  party  im¬ 
mediately  upon  the  filing  of  any  claim  or  attempted  process 
giving  the  particulars  thereof. 

“XXVII.  This  contract  is  not  assignable  without  the 
written  consent  of  first  party  and  a  sale  of  the  title  plant 
and  assets  of  second  party,  or  an  act  of  bankruptcy  or  a 
receivership  of  second  party  will  automatically  cancel  this 
contract. 

“XXVIII.  This  contract  pertains  exclusively  tcj>  the  busi¬ 
ness  of  searching,  examining  and  insuring  of  r^al  estate 
titles.  Second  party  assumes  full  responsibility  for  loss, 
if  any,  arising  out  of  business  transactions  with  the  pub¬ 
lic  incident  to  such  business  such  as  escrow  agent,  trustee, 
fiduciary,  etc.  and  in  the  event  first  party  shall  become  ob¬ 
ligated  in  loss  or  damage  by  virtue  of  this  contract  of 
agency  for  any  reason  not  contemplated  under  th<^  terms  of 
the  title  policy  written  or  underwritten,  then  second  party 
agrees  to  reimburse  first  party  for  all  such  loss  of  damage. 

“XXIX.  This  contract  is  the  basis  of  a  contiguous  re¬ 
lationship,  not  less  than  ten  years  from  its  date,!  with  the 
right  to  either  party  to  renew  for  a  similar  tertai.  This 
contract  may  be  terminated  prior  to  the  end  of  such  term 
by  either  party  in  the  following  manner,  to  wit :  rljhe  party 
desiring  to  terminate  shall  serve  a  written  notice  jupon  the 
other  party  of  its  desire  to  so  terminate.  The  party  so 
notified  shall  be  obligated,  within  thirty  days  of  the  re¬ 
ceipt  by  it  of  such  notice,  to  enter,  by  its  officer  of  officers, 
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into  a  conference  with  the  officer  or  officers  of  the  notify¬ 
ing  company  for  the  purpose  of  determining  whether  or 
not  sufficient  cause  exists  for  such  termination.  In 
139  the  event  that  the  officers  of  the  two  companies  shall 
be  unable  to  agree  as  to  the  existence  of  such  valid 
cause  for  termination,  that  question  shall  be  referred  to 
three  arbitrators  to  be  agreed  upon  by  the  officers  of  the 
two  companies,  the  judgment  of  a  majority  of  such  arbi¬ 
trators  to  be  binding  and  determining,  as  to  such  notice. 

“XXX.  Both  parties  agree  to  exercise  the  utmost  good 
faith  in  carrying  out  the  terms  and  spirit  of  this  agree¬ 
ment. 

“In  witness  whereof  the  parties  hereto  have  hereunto 
caused  these  presents  to  be  signed  in  accordance  with  their 
respective  by-laws  the  day  and  year  indicated. 

“NEW  YORK  TITLE  AND  MORTGAGE 
COMPANY, 

“By  WM.  H.  McNEAL, 

Vice  President . 

Attest : 

E.  M.  WEAVER, 

Assistant  Secretary. 

“Done  at  New  York  this  5th  day  of  June,  1928. 

“CAPITOL  TITLE  AND  GUARANTEE 
COMPANY, 

“By  JOHN  PAUL  EARNEST, 

President. 

Attest : 

GEORGE  B.  SPRINGSTON, 

Secretary. 

“Done  at  Washington  this  4th  day  of  June,  1928.” 

Witness  identifies  what  purports  to  be  a  signed  carbon 
of  a  letter  from  Mr.  McNeal  to  John  Paul  Earnest,  dated 
August  24,  1928;  that  letter  was  received  by  the  Capitol 
Company.  Thereupon  the  said  letter  was  offered  and  re¬ 
ceived  in  evidence,  read  to  the  jury,  and  is  in  words  and 
figures  as  follows : 
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“New  York  Title  &  Mortgage  Company,  135  Broadway, 

New  York,  N.  Y.  j 

“August  24th,  1928. 

140  “Mr.  John  Paul  Earnest, 

“President  Capitol  Title  and  Guarantee  Company, 
“600  F  Street  N.  W., 

“Washington,  D.  C.  j 

“Dear  Mr.  Earnest: 

i 

In  conference  with  your  Mr.  Weinstein  and  Mf.  Spring- 
ston  on  this  date,  it  appears  that  contract  between  your  com¬ 
pany  and  ours  dated  June  4th,  1928  should  be  amplified  as 
to  paragraph  #1  thereof  to  extend  the  coverage  in  the 
contract  to  include  in  addition  to  those  districts  already 
included,  the  City  of  Alexandria,  Virginia,  inasmuch  as  it 
is  represented  to  us  that  the  City  of  Alexandria  ip  a  sepa¬ 
rate  entity  from  the  county  of  Arlington  of  which]  the  City 
of  Alexandria  was  originally  a  part.  ! 

4  4  For  the  purpose,  therefore,  of  unifying  the  district  over 
which  your  company  may  operate  under  the  termp  of  said 
contract,  we  hereby  authorize  and  by  this  letter,  wJ[iich  may 
be  attached  to  your  contract,  stipulate  that  the  City  of  Alex¬ 
andria  may  be  and  is  hereby  included  in  the  territory  and 
allocated  to  your  agency,  the  same  as  though  the  City  of 
Alexandria  had  been  incorporated  in  said  paragrkph  #1. 
Thus  said  paragraph  #1  will  now  be  interpreted  to  read 
“that  the  New  York  Title  and  Mortgage  Company,!  for  and 
in  consideration  of  the  agreement  and  provision^  herein 
contained,  hereby  appoints,  designates  and  authorizes  the 
said  Capitol  Title  and  Guarantee  Company  as  and  f:o  be  its 
exclusive  agent  for  the  transaction  of  its  business  of  insuring 
titles  to  and  underwriting  policies  of  title  insurance  here¬ 
after  written  on  real  estate  situate  in  the  District  of]  Colum¬ 
bia;  in  Montgomery  and  Prince  Georges  Counties, 

141  Maryland  and  in  Arlington  and  Fairfax  Counties, 
Virginia,  and  in  the  City  of  Alexandria,  Virginia,  for 

such  term  and  under  such  conditions  as  are  herein  s^t  forth. 

“We  are  attaching  a  copy  of  this  letter  to  our  kopy  of 
contract. 

4  4  Yours  very  truly, 

“WM.  H.  McNEAL^ 

4  4  V ice-F  resident . 9  9 

Witness,  continuing,  testified  that  after  the  receipt  of 
the  Parsons  letter,  dated  June  21,  1928,  Mr.  Eitelbajch  and 
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^Jr.  Trainor  came  to  Washington  and  Mr.  Parsons  came 
down  a  little  later.  Mr.  Eitelbach  was  Assistant  Treasurer 
of  the  New  York  Company  and  Mr.  Trainer  came  with  him. 
The  date  of  their  visit  was  early  in  August  or  September, 
I  believe,  it  was  in  September,  1928 ;  it  was  prior  to  October 
1,  1928.  When  these  gentlemen  came  down  I  met  them  and 
took  care  of  them  while  they  were  in  Washington.  Mr. 
Eitelbach,  Assistant  Treasurer,  and  Mr.  Trainor  wanted  to 
look  over  our  books  and  records  prior  to  opening  and  I  let 
them  examine  our  books  and  records.  As  to  the  examina¬ 
tion  they  made,  well,  we  had  all  our  books  and  records  at 
1420  K  Street,  Northwest,  at  that  time,  exclusive  of  any 
records  that  were  in  Baltimore,  at  our  plant  assembly,  and 
they  went  over  them  and  examined  them  to  their  satisfaction. 
They  did  make  an  inspection  of  the  records  apart  from  the 
title  plant.  They  examined  all  of  the  books  that  we  had  in 
connection  with  the  company ;  that  was  the  purpose  of  the 
examination.  I  do  not  believe  that  we  had  anv  minute  books 
in  Washington  at  that  time,  but  all  other  books.  At 
142  the  time  they  came  down  the  Capitol  Company  had 
not  done  any  business.  Right  at  that  time  vre  were 
getting  ready  to  open  October  1,  1928,  and  we  were  doing 
two  things :  we  had  secured  a  lease  at  1425  Eye  Street,  and 
we  were  selling  stock  and  advertising  for  titles;  the  ex¬ 
amination  of  the  company’s  books  and  records  was  made  at 
1420  K  Street.  As  to  whether  I  had  any  conversation  with 
these  gentlemen  with  reference  to  stock  selling  campaigns, 
with  reference  to  our  financial  condition,  I  told  them  that  we 
were  selling  stock,  that  that  was  the  way  that  we  were  raising 
money ;  that  is,  I  told  Mr.  Eitelbach,  the  Assistant  Treasurer. 
I  did  not  give  him  any  further  data  other  than  that,  but 
all  of  the  books  and  records  that  were  located  at  1420  K 
Street  were  open  for  their  inspection.  Mr.  Parsons’  visit 
here  was  subsequent  to  October  1,  1928.  Mr.  Parsons  came 
down  to  1425  Eye  Street  in  October,  1928,  and — not  to  make 
an  examination  of  the  books  or  records  but  to  talk  with  the 
legal  department  from  the  legal  aspect  and  practical  as¬ 
pects  of  titles.  I  did  not  have  any  conversation  with  him  at 
that  time  with  respect  to  the  business  of  the  company,  ex¬ 
cept  that  he  examined  the  records  to  see — I  think  we  had 
taken  in  about  100  titles  a  month,  never  under  100  titles  a 
month  and  those  records  were  available,  but  outside  of  that 
title  list  he  made  no  examination  of  any  records. 
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Witness  identified  letter  of  August  16, 1928,  E.  jM.  Weaver 
to  John  Paul  Earnest.  Letter  offered  in  evidence,  objec¬ 
tion  by  New  York  Title  and  Mortgage  Compahy,  on  the 
ground  that  it  is  immaterial  to  any  issues  involved  in  this 
case.  Objection  overruled  and  exception  duly  noted.  Said 
letter  received  in  evidence,  marked  plaintiff’s  Ex- 

143  hibit  No.  19,  read  to  the  jury  and  is  in  words  and 

figures  as  follows:  I 

4 4  August  j.6,  1928. 

I 

“Mr.  John  Paul  Earnest, 

4 'President  Capitol  Title  and  Guarantee  Company, 
"Washington,  D.  C. 

I 

"Dear  Mr.  Earnest: 

"A  few  days  ago  Randall  H.  Hagner  &  Company,  Inc., 
one  of  our  old  customers  and  large  users  of  title  jmsurance 
in  the  city  of  Washington,  and  suburban  towns,  requested 
us  to  confirm  newspaper  articles  to  the  effect  t|hat  your 
company  had  been  appointed  our  exclusive  representative 
in  the  city  of  Washington.  I  advised  Mr.  Hagner  that  this 
was  true,  and  that  your  office  would  be  ready  for  business 
on  and  after  October  1,  1928.  I  am  now  in  receipt  of  a 
letter  from  Mr.  Hagner,  dated  August  13th,  in  which  he 
states  that  he  will  in  due  course  communicate  with  your 
company  for  the  purpose  of  making  satisfactory  larrange- 
ments  to  continue  the  use  of  our  title  insurance  sclrvice. 

"I  am  giving  you  this  information  in  order  that  you  may 
be  prepared  to  secure  the  business  of  Randall  H.  Hagner  & 
Company.  As  you  know,  that  company  is  the  Washington 
correspondent  of  the  New  York  Life  Insurance  Cpmpany, 
and  makes  a  number  of  loans  in  the  city  of  Washipgton. 

"As  we  have  heretofore  advised  you,  Weaver  Bros.,  in 
Washington,  represent  the  Metropolitan  Life  Insurance 
Company,  and  have  been  our  loyal  friends,  and  are  users 
of  our  policy.  i 

"I  trust  that  you  will  make  an  effort  to  retain  their  busi¬ 
ness,  and  have  arrangements  complete  so  thpt  there 

144  will  be  no  lapse  in  our  service  to  them  when  bur  con¬ 
tract  with  you  becomes  operative.  j 

"Yours  very  truly, 

"E.  W.  WEAVER, 

Assistant  Treasurer ,  New  Yorfy 
Title  and  Mortgage  Company.” 
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Thereupon  witness  was  handed  a  letter  of  August  17, 
1928,  from  George  S.  Parsons  to  John  Paul  Earnest  and 
testified  this  was  a  letter  that  was  received  by  Mr.  Earnest 
as  President  of  the  Capitol  Title  and  Guarantee  Company. 

Said  letter  of  August  17,  1928,  offered  in  evidence; 
objection  by  defendant,  New  York  Title  and  Mortgage 
Company.  Objection  overruled  and  exception  noted. 

Thereupon  plaintiff  offered  in  evidence  letter  dated 
August  15,  1928,  from  John  Paul  Earnest  to  George  S. 
Parsons.  Objection  by  defendant,  New  York  Title  and 
Mortgage  Company,  on  like  ground.  Objection  overruled 
and  exception  noted.  Said  letter  of  August  15,  1928  was 
then  read  to  the  jury  and  is  in  words  and  figures  as  follows : 

“August  15,  1928. 

“Mr.  George  S.  Parsons, 

“New  York  Title  and  Mortgage  Company, 

New  York  City. 

“Dear  Mr.  Parsons: 

“I  have  been  in  correspondence  recently  with  Mr. 
Weaver  and  have  advised  him  that  our  company  will  open 
for  business  in  the  Chandler  Building  at  1425  I  Street,  this 
city,  on  October  1, 1928.  According  to  information  received 
from  Shannon  &  Luchs  Company,  who  control  the  Chandler 
Building,  we  will  be  able  to  get  possession  on  that 
date. 

145  “This  was  my  brief  statement  to  Mr.  Weaver. 

Under  our  contract  with  your  company  you  have  not 
included  Alexandria  City.  It  is  now’  our  organization’s 
intention  to  operate  in  Alexandria  County,  and  Alexandria 
wras  for  many  years  a  part  of  Alexandria  County,  and  w’e 
w’ant  to  include  Alexandria  City,  so  we  will  operate  in  these 
three  counties.  I  will  ask  you  to  correct  the  wording  of 
the  contract  so  as  to  include  the  County  of  Alexandria  City 
so  that  w’e  will  operate  there,  and  have  that  conform  w’ith 
the  agreement. 

‘ 4  It  gives  me  pleasure  to  advise  you  that  every  department 
of  our  organization  is  progressing  rapidly,  and  in  accord¬ 
ance  writh  the  information  furnished  to  me,  Mr.  Springston 
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advises  that  he  will  forward  you  in  a  few  days  all  publicity 
matter  for  your  inspection,  from  the  publicity  department. 

4  4  With  kind  personal  regards,  I  am, 

1  ‘  Very  truly  yours, 

“JOHN  PAUL  EARNEST.” 
Thereupon  there  was  read  in  evidence  the  I  letter  of 
August  17,  as  follows : 

“August  |7,  1928. 

“Mr.  John  Paul  Earnest, 

“President  Capitol  Title  and  Guarantee  Coinpany, 

“Washington,  D.  C.  j 

I 

“Dear  Mr.  Earnest:  j 

i 

*  ‘  This  will  acknowledge  receipt  of  your  letter  of  the  15th 
instant,  from  which  I  am  pleased  to  learn  you  expect  to 
begin  business  on  October  1st. 

“I  am  taking  up  the  question  of  including  Alexandria 
County  in  the  area  covered  by  our  contract  [with  Mr. 
McNeal,  and  you  will  hear  from  us  very  shortlV  on  this 
subject. 

146  “I  note  that  you  are  about  to  release  certain  pub¬ 
licity  material  and  that  Mr.  Springston  will  forward 
same  here  for  our  inspection  and  approval  before  it  is 
released.  I 

‘  ‘  Congratulating  you  upon  your  progress  and  with  every 
good  wish  for  a  successful  future,  I  am,  j 

“Very  truly  yours, 

“GEORGE  S.  PARSONlS, 

“Solicitor.” 

The  witness,  continuing,  testified:  I  have  listened  to  the 
reading  of  these  two  letters.  In  accordance  with  the  sug¬ 
gestion  made  in  the  letter  that  I  forward  certain  publicity 
matter  to  the  New  York  Title  and  Mortgage  Company  for 
its  approval,  I  sent  something  to  New  York,  and  a|fter  Mr. 
Parsons  had  contacted  Mr.  Weinstein,  I  went  to  New  York 
with  it.  This  was  prior  to  October  1,  1928.  In  N^w  York 
I  saw  Mr.  Parsons  and  afterwards  talked  to  soipe  men; 
one  of  the  men ’s  name  was  a  Mr.  Tuttle,  I  believe  j  he  was 
introduced  to  me  as  the  man  who  was  the  publicity  manager 
of  the  New  York  Title  and  Mortgage  Company.  |When  I 
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went  to  New  York  on  that  occasion,  I  took  all  the  publicity 
material  that  we  had  then  published,  it  included  all  of  the 
circulars,  but  I  do  not  recall  about  the  newspaper  adver¬ 
tising.  I  recall  that  the  circular  contained  a  letter  of  Mr. 
Parsons  under  date  of  June  21,  1928;  that  was  the  first 
circular  that  wc  issued  and  it  contained  that  letter. 

Thereupon,  witness  was  handed  plaintiff’s  Exhibit  No.  G 
and  testified:  I  took  one  of  these  with  me  to  New  York  in 
September,  1928.  Witness  was  then  handed  plaintiff’s 
Exhibit  No.  4  and  testified:  I  do  not  recall  whether  I  took 
that  circular  or  not.  As  to  whether  I  recall  what 
147  else  I  took  on  that  occasion,  we  had  circularized  the 
local  banks,  trust  companies,  mortgage  companies, 
and  real  estate  offices  with  publicity  matter  of  the  same 
character  as  that  circular.  I  mean  bv  that  the  same  char- 
acter  as  Plaintiff’s  Exhibit  No.  6,  and  that  was  taken; 
I  took  all  Hie  material  that  the  company  had  issued  up  to 
that  time;  I  think  I  did.  As  to  what  publicity  and  adver¬ 
tising  material  I  took  to  New  York  on  that  occasion,  my 
answer  is,  that  I  took  all  the  material  we  had  then  pre¬ 
pared.  This  consisted  of  all  the  pamphlets,  letters,  books 
and  cards  that  had  been  sent  to  local  Washington  business 
men.  I  do  not  recall  whether  I  took  the  newspaper  adver¬ 
tising  up  to  that  time.  My  recollection  is  I  did  not,  but 
1  would  not  swear  to  that.  I  mean,  my  recollection  is  I  did 
take  one,  but  I  would  not  swear  to  that.  I  think  it  was  in 
September  that  I  went  to  New  York  on  that  occasion. 
Thereupon  the  attention  of  witness  was  called  to  an  adver¬ 
tisement  appearing  in  the  Washington  Post  on  August  27, 
1928,  and  after  examining  it  testified:  To  the  best  of  my 
recollection  I  do  not  remember  taking  that  advertisement 
with  me  to  New  York.  I  do  not  recall  whether  my  trip  to 
New  York  was  prior  to  or  subsequent  to  the  newspaper 
advertisement.!  My  best  recollection  is  that  the  trip  to  New 
York  was  in  September  but  I  can  not  be  sure  about  that. 
I  do  not  remember  whether  I  took  any  newspaper  adver¬ 
tising  when  I  went  to  New  York.  Thereupon,  the  witness 
was  handed  Plaintiff’s  Exhibit  No.  4  and  was  asked 
whether  that  was  one  of  the  articles  that  had  been  issued 
prior  to  his  visit  to  New  York,  and,  after  examining  the 
circular,  testified:  We  did  not  mail  this  prospectus.  The 
stock  salesmen  distributed  it.  I  do  not  know  whether  that 
was  issued  prior  to  my  visit  to  New  York  in  September, 
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1928.  I  think  the  Law  Reporter  that  printed  this 

148  can  tell.  I  do  not  remember.  j 

I  had  no  discussion  in  New  York  with  Respect  to 
the  stock  selling  campaign  in  Washington.  I  did  not  have 
any  discussion  there  about  that.  The  material!  which  I 
testified  was  submitted  to  Mr.  Tuttle  was  publicity  material 
we  had  prepared.  As  to  whether  I  have  any  further  recol¬ 
lection  as  to  what  publicity  material  I  submitted  other  than 
what  I  have  stated,  the  difficultv  is  I  took  what  we  had 
prepared,  but  I  do  not  recall  which  was  prepared  before 
and  which  after.  I  took  every  bit  we  had  up  to  ihat  time. 
I  do  not  recall  when  that  Brown  pamphlet  (Exhibit  No.  4) 

was  issued  and  I  do  not  recall  when  the  newspaper - . 

Witness  was  then  handed  issue  of  Washington!  Post  of 
September  30, 1928,  and  after  examining  it  testified :  I  have 
seen  it.  The  cut  which  indicates  the  sky  line  of  New  York 
came  from  the  New  York  Title  and  Mortgage  Company. 
I  have  knowledge  that  they  sent  that  to  Washington  for 
use  in  connection  with  the  advertising.  •  | 

Thereupon  plaintiff  offered  in  evidence  advertisement 
appearing  in  the  Washington  Post  of  September  [30,  1928, 
to  which  offer  the  defendant,  New  York  Title  &  Mortgage 
Company  objected  on  the  ground  there  is  no  reference  in 
this  article  to  any  stock  selling  campaign;  it  i?  merely 
announcing  the  opening  of  business,  which  objection  was 
overruled  by  the  Court  and  exception  duly  noted.]  There¬ 
upon,  the  said  advertisement  in  the  Post  of  September  30, 
1928,  was  received  in  evidence  and  marked  Plaintiff’s 
Exhibit  No.  22,  but  not  read  to  the  jury  at  this  point. 

Continuing,  the  witness  testified:  I  would  like  tp  correct 
my  testimony  with  respect  to  that  advertising.  My 

149  recollection  is  that  New  York  inserted  it;  that  they 
inserted  and  paid  for,  advertisement  (Plaintiff’s 

Exhibit  No.  22).  I  remember  seeing  that  before  but  I  do 
not  recall  having  sent  that  before  going  to  New  York.  I 
do  not  remember  whether  I  took  that  to  New  Yoprk  with 
me.  Thereupon,  the  following  occurred: 

“Mr.  Jackson:  I  would  like  to  pass  this  along  to  the 
jury  and  let  them  look  at  it  (handing  Exhibit  Np.  22  to 
the  jury).  | 

“The  Court:  Mr.  Jackson,  you  are  exhibiting  to  the  jury 
a  paper  which  the  plaintiff  had  not  seen.  I 
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“Mr.  Jackson:  Yes,  sir,  as  constituting  a  general  con¬ 
nection. 

“The  Court:  It  seems  to  me  that  is  putting  undue  em¬ 
phasis  on  evidence  which  is  only  admitted  for  that  pur¬ 
pose,  as  if  the  plaintiff  had  herself  seen  that  paper  and 
acted  upon  it. 

“Mr.  Jackson:  I  exhibited  that  to  the  jury  and  your 
Honor  admitted  it. 

“The  Court:  I  admitted  it  merely  as  cumulative  evi¬ 
dence.  I  think  I  shall  state  to  the  jury  that  is  not  a  paper 
which  the  plaintiff  saw  and  acted  upon  or  testified  that 
she  acted  upon.” 

Witness,  continuing,  testified:  I  did  not  say  that  at  a 
certain  time  it  was  indicated  the  receipts  of  the  Capitol 
Company  were  $100,000.  What  I  said  had  reference  to 
100  cases  a  month;  I  said  that  at  no  time  did  we  get  less 
than  100  cases  for  titles  a  month  after  opening. 

Thereupon,  on  cross-examination  (by  Mr.  Bailey),  wit¬ 
ness  further  testified:  I  am  the  son-in-law  of  John  Paul 
Earnest,  who  was  president  of  this  company;  I  am 
150  associated  with  him  in  the  practice  of  law  and  have 
been  a  member  of  the  bar  of  this  Court  since  October 
15, 1923.  I  had  mv  office  with  Mr.  Earnest  for  about  a  vear 
and  a  half  after  that.  Prior  to  that  I  had  my  own  office, 
but  I  was  associated  with  him  on  cases.  I  first  met  Mr. 
N.  S.  Weinstein  in  the  summer  of  1926,  I  believe.  The  cir¬ 
cumstances  under  which  I  met  Mr.  Weinstein  were  that 
he  wanted  Mr.  Earnest  to  prepare  a  legal  opinion  on  the 
title  companies  in  the  District  of  Columbia  and  I  wrote 
the  opinion.  We  did  not  know  at  that  time  but  over  a  year 
and  a  half  later,  it  appeared  that  that  culminated  in  this 
plant.  I  next  met  Mr.  Weinstein  in  the  fall  of  1927.  The 
circumstances  under  which  I  met  him  then  were  that  Mr. 
Earnest  asked  me  to  accompany  him  to  Baltimore,  where 
I  inspected  Mr.  Weinstein’s  plant  with  Mr.  Earnest.  Mr. 
Earnest  and  I  went  over  and  inspected  the  plant  and  at 
that  time  we  found  about  between  50  and  60  people  working 
and  assembling  the  records  of  this  plant.  We  were  over 
there  a  couple  of  hours  on  that  occasion  and  I  next  met 
Mr.  Weinstein  the  same  fall,  when  I  again  went  over  and 
looked  over  the  plant  with  Mr.  Earnest,  Mr.  Eliot  Thom¬ 
son  and  Mr.  Savage.  In  the  fall  of  1927, 1  made  two  trips. 
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As  to  the  kind  of  examination  I  made  of  the  plant,  it  was 
the  same  sort  of  an  examination  theretofore  made.'  The 
plant  consisted  of — they  would  abstract  records  from  the 
Record  Office,  the  theory  being  that  instead  of  running 
the  indices  by  name  that  they  would  get  it  up  by  descrip¬ 
tion;  not  necessarily  by  lots  and  squares;  t|ie  lots  and 
squares  come  out  of  the  parcel,  the  parcel  out  of  the  tract 
and  the  tract  out  of  the  metes  and  bounds,  and  the  metes 
and  bounds  out  of  a  farm.  That  is  the  surveyor’s  office  of 
the  District  of  Columbia  history  of  it.  For  example, 
151  when  they  run  a  title  you  must  have  the  surveyor’s 
chain  of  title  showing  that  chronology  all  the  way 
from  the  farm  down  to  the  lot  and  square.  The  theory 
was  to  segregate  the  lots  and  squares,  the  tracts,  the  par¬ 
cels  and  the  metes  and  bounds.  That  particular  plant  was 
differentiated  from  the  ordinary  plant  in  that  ijt  was  more 
complete  and  more  remarkable  in  that  respect.  As  to 
whether  it  enabled  you  to  do  the  work  more  expeditiously, 
it  eliminated  running  the  indices,  which  is  almost  impos¬ 
sible,  although  not  an  impossible  task,  but  it  i  eliminated 
that  work,  provided  you  had  the  plant  developed  over  the 
period  that  you  wanted  it.  I  next  met  Mr.  "Wleinstein  in 
the  spring  of  1928.  I  was  not  elected  a  member  of  the 
board  and  secretary  of  the  Capitol  Company  oh  March  6, 
1928.  That  is  my  memory.  That  is  what  the  record  shows, 
but  the  record  is  contrary  to  the  fact.  Thereupon  the  wit¬ 
ness  was  shown  the  minutes  of  the  Capitol  Title  and  Guar¬ 
antee  Company  dated  March  5,  and  testified  th^t  the  sig¬ 
nature  John  Paul  Earnest,  appears  to  be  his  signature.  I 
am  quite  familiar  with  his  signature  and  that  is  -is  signa¬ 
ture.  The  signature  of  George  B.  Springston  oji  the  min¬ 
utes  is  the  signature  I  placed  on  that  record  in  September, 
1928.  It  was  dated  that  date  at  the  time  it  was  signed. 
The  minutes  purport  to  show  that  John  Paul  Earnest  was 
elected  President  of  the  company  and  I  was  elected  secre¬ 
tary  of  the  company  on  March  6,  1928,  but  it  is  not  the 
fact.  I  signed  the  minutes.  At  the  time  I  signecjl  the  min¬ 
utes  I  do  not  believe  I  read  the  minutes.  Mr.  Edward  T. 
Dickerson,  a  Baltimore  lawyer,  had  gone  over  them  and 
announcd  as  a  matter  of  form  that  they  were  all  right  and 
I  signed  them  without  reading  them.  I  did  not  know  be- 
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fore  I  signed  these  minutes  in  1928  that  I  was 

152  secretary  of  the  company  and  acted  as  secretary.  I 

was  not  secretary,  and  I  did  not  so  act  and  had  noth¬ 
ing  to  do  with  the  company  as  a  matter  of  form  or  fact 
until  May,  1928.  I  did  not  look  at  the  record.  I  signed 
them  in  September,  1928.  I  acted  as  an  officer  of  the  com¬ 
pany  in  May.  As  to  whether  I  acted  in  these  minutes,  in 
fact,  I  signed  a  contract  but  I  signed  is  as  “Secretary 
elect”,  the  contract  for  the  lease  of  the  Chandler  Building 
that  was  executed  in  May  and  I  believe  I  signed  that.  As 
to  when  I  became  secretary,  the  fact  of  the  matter  is  I  was 
never  elected  secretary,  although  I  assumed  that  office 
when  they  had  a  board  meeting  but  I  never  attended  one 
until  after  October  1st.  I  did  perform  the  duties  of  secre¬ 
tary  before  October  1st;  from  about  the  first  of  May  down 
to  and  including  July  12,  1929.  I  knew  that  in  the  month 
of  April,  1928  Mr.  Earnest  and  Mr.  Weinstein  had  gone 
to  New  York  ahd  had  gotten  in  touch  with  the  New  York 
Company.  Any  dealings  that  New  York  had  with  Mr. 
Weinstein  I  would  not  know  anything  about,  if  they  had 
any.  I  would  say,  so  far  as  my  knowledge  is  concerned,  I 
do  not  know  of  any  occasion  that  they  got  in  touch  with  us 
prior  to  that.  The  purpose  of  the  visit  of  Mr.  Earnest 
and  Mr.  Weinstein  to  New  York  in  April,  1928,  was  to 
secure  this  contract,  this  agency  contract,  which  was  con¬ 
summated  June  4,  1928.  As  to  when  the  Capitol  Company 
came  to  Washington,  moved  its  business  here,  we  always 
had  about  thirty  abstractors  in  the  Kecord  Office  on  the 
top  floor,  and  we  had  about,  from  50  to  80  over  in  Balti¬ 
more,  indexers  and  verifiers.  In  about  June,  I  believe,  or 
the  first  part  of  July,  1928,  the  Baltimore  force  with  all 

records  was  moved  to  1420  K  Street,  this  city. 

153  The  Capitol  Company  did  not  pay  me  my  salary. 

I  was  not  engaged  in  that  particular  work.  The 

assembling  plant  was  under  the  direct  charge  of  Mr.  Wein¬ 
stein,  and  active  charge  was  under  the  direction  of  a 
woman,  Laura  S.  Pratt  and  a  man  by  the  name  of  Herman 
Miller.  I  did  not  have  anything  to  do  with  the  assembling 
of  the  plant  other  than  some  work  in  the  summer  of  1928 
on  certain  indexing  of  real  estate  by  tracts  and  parcels, 
and  it  was  agreed  to  change  it,  but  outside  of  that  I  had 
nothing  to  do  with  it.  In  the  summer  of  1928,  I  personally* 
did  not  do  any  work  in  connection  with  this  plant.  The 
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only  connection  I  had  with  the  company  was  tl^at  I  did  go 
over  with  Mr.  Miller  all  of  the  records  in  the  District  of 
Columbia  respecting  titles,  starting  at  the  District  Build¬ 
ing  where  a  chain  of  title  is  begun.  This  continued  dur¬ 
ing  the  months  of  June,  July,  August  and  September.  I 
was  not  doing  any  actual  work.  I  did  not  revieW  the  work 
of  Mr.  Miller.  I  just  went  through  the  development  of  the 
title  system  with  Mr.  Miller.  As  to  whether  I  was  paid 
any  salary  for  that,  my  recollection  is  that  starting  June 
1st,  I  was  paid  $125  a  month,  but  not  for  that  I  particular 
work.  The  work  that  I  was  doing  was  in  connection  with 
securing  the  lease  and  in  connection  with  preparing  adver¬ 
tising  material  and  other  similar  work  necessatv  for  the 
opening  of  the  company.  As  to  what  advertising  material 
I  was  preparing,  well,  I  prepared  a  little  book,  which  ab¬ 
stracted  all  of  the  court  records,  the  legal  records  here 
with  respect  to  the  rules  and  regulations  in  force  in  this 
court,  the  Municipal  Court  and  other  courts,  yhich  the 
company  put  out  in  the  volume  of  over  5,000.  That  record 
being  an  abstract  for  the  local  attorneys  (of  all  the 
154  local  rules  and  also  contained  the  name^  and  ad¬ 
dresses  of  all  the  Washington  trust  companies, 
banks,  real  estate  companies,  mortgage  companiejs  that  we 
intended  to  do  business  with  or  hoped  to  do  business  with. 
I  prepared  that  personally.  I  did  all  of  it.  There  was 
other  advertising  that  I  prepared.  I  prepared  a  little  green 
pamphlet  that  we  sent  to  all  of  our  prospective  clients,  to 
get  title  business.  The  work  that  I  prepared,  the  adver¬ 
tising  was  in  connection  with  the  title  business.  With  re¬ 
spect  to  the  stock  selling,  Mr.  Weinstein  prepared  that.  I 
had  nothing  to  do  with  the  stock  selling  campaign  feature. 
I  had  nothing  to  do  with  or  never  knew  what  wjas  going 
on.  I  knew  nothing  about  it. 

I  never  discussed  the  stock  selling  campaign  with  any  of 
the  officers  of  the  New  York  Company.  The  only  time  I 
ever  talked  about  that  was  when  this  Assistant  Treasurer 
came  down  in  September,  1928,  and  the  question  pame  up 
then  as  to  what  funds  we  had.  The  fact  is  we  h^d  prac¬ 
tically  none;  $10,000  or  $20,000,  some  such  amouht,  and  I 
told  him  that  the  stock  selling  campaign  was  un^er  Mr. 
Weinstein’s  supervision  for  the  purpose  of  raising  funds. 
I  did  not  discuss  that  in  New  York.  I  never  talked  to  any¬ 
body  in  New  York  about  it. 
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Thereupon  the  attention  of  the  witness  was  called  to  Sec¬ 
tion  20,  of  the  agreement  of  June  4,  1928  (Plaintiff’s  Ex¬ 
hibit  No.  18,  as  follows: 

“Second  party  will  indite  and  maintain  on  the  window 
of  its  office  or  other  prominent  place  a  display  of  its  name 
following  by  the  words:  ‘Title  Insurance  underwritten  by 
New  York  Title  and  Mortgage  Company,  Capital  Funds 
over  $44,000,000’  and  to  carry  similar  notice  in  con- 

155  nection  with  newspaper  and  other  advertising,  and 
second  party  will  permit  first  party  to  carry  on  such 

advertising,  circularization  or  propaganda  for  the  sale  of 
title  insurance  through  the  agency  of  second  party  as  it 
may  desire,” 

And  he  w~as  asked  if  the  literature  which  he  prepared  was 
for  the  purpose  of  carrying  out  the  provisions  of  this  con¬ 
tract  to  advertise  title  insurance,  answered :  The  literature 
that  I  prepared  was  for  the  sole  purpose  of  securing  titles. 
I  made  no  difference  between  title  insurance  and  certifi¬ 
cates.  I  recall  the  letter  which  I  testified  I  prepared  for 
Mr.  John  Paul  Earnest,  dated  June  20,  1928,  addressed  to 
Mr.  Parsons.  As  to  whether  I  prepared  that  letter  after 
discussing  it  with  Mr.  Earnest,  Mr.  Weinstein  came  out  to 
Mr.  Earnest’s  home  and  I  lived  there  at  the  time,  and  we 
conferred  about  the  matter  and  agreed  upon  the  letter  and 
I  just  drew  the  form  of  it.  Someone  had  to  do  the  hack  work 
and  I  did  it.  I  prepared  the  letter.  There  were  no  untrue 
statements  in  that  letter  which  I  prepared  that  I  know  of. 
I  recall  that  in  the  letter  of  Mr.  Earnest  the  statement  is 
made  that  he  conceived  the  plant  of  the  Capitol  Company  to 
be  twice  the  value  of  the  local  plants  which  were  valued  at 
$250,000  each,  and  that  a  reasonable  valuation  would  be 
$500,000.  I  recall  that  Mr.  Parsons  omitted  that  in  his 
letter  in  reply  to  Mr.  Earnest’s  letter.  One  of  the  purposes 
for  which  this  letter  we  received  from  Mr.  Parsons  was  for 
getting  title  business  and  title  insurance,  but  that  was  not 
the  sole  purpose.  There  were  two  purposes  Mr.  Weinstein 
had  in  mind  that  he  wanted  to  sell  stock  and  use  it  for  that 
purpose,  and  I  had  in  mind  getting  title  business,  so  it  was 
for  both  purposes.  As  to  whether  I  ever  communi- 

156  cated  to  Mr.  Parsons  that  I  had  in  mind  the  stock 
selling  campaign,  I  never  wrote  Mr.  Parsons  per¬ 
sonally  about  that,  and  so  far  as  I  know,  there  was  never 
any  such  communication  written  to  Mr.  Parsons.  The  cir- 
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cular  which  I  took  to  New  York  was  Plaintiff’s  Exhibit  No. 
6,  that  is  the  only  one  that  was  presented  to  me  ijhat  I  iden¬ 
tified  as  taking  to  New  York.  As  to  whether  that  circular 
shows  on  there  any  stock  selling  campaign  and  whether  I 
discussed  any  stock  selling  campaign  in  New  York  with  Mr. 
Tuttle,  I  do  not  see  any  stock  selling  campaign  qn  it,  and  I 
did  not  discuss  with  Mr.  Tuttle  about  selling  stock.  As  to 
whether  when  Mr.  Eitelbach  came  down  in  the  early  fall  of 
1928  to  look  into  the  books  it  was  for  the  purpose  of  en¬ 
abling  us  to  make  a  proper  set-up  of  books  to  take  care  of 
the  account,  I  believe  the  purpose  was  announced  in  a  let¬ 
ter  that  was  introduced  in  evidence  that  we  ha£  received 
from  the  New  York  Compan-,  well,  I  don’t  think  the  letter 
stated — I  don’t  know  what  the  purpose  was.  Thby  did  not 
assist  us  in  opening  up  a  set  of  books.  As  far  as  I  know  all 
they  did  was  to  look  at  the  records  and  determine  we  were 
not  in  shape  vet — thev  looked  at  the  books  and  records  we 
had  and  determined  there  was  not  anything  to  be  done  at 
the  present  time,  except  I  understand  they  did  talk  to  Mr. 
Burke,  who  was  our  auditor,  and  who  was  auditing  and 
getting  the  books  up.  As  to  whether  they  made  any  real 
examination  of  the  books,  well,  they  saw  only  the  books  that 
were  there.  As  to  what  books  were  in  existence  fhen,  out¬ 
side  of  the  records  we  had  a  stock  book,  but  I  dbn’t  think 
that  was  there.  I  believe  that  was  in  Baltimore.  We  just* 
had  the  bank  books.  I  believe  the  stock  book  was!  in  Balti¬ 
more.  All  we  had  was  the  record  of  the  stock  salbs  we  had 
made,  with  our  deposits  made  in  the  Second  National 
157  Bank,  and  the  title  records.  Outside  of  that  we  had 
no  records  at  all.  My  recollection  is  that  the  min¬ 
utes  were  in  Baltimore.  I  know  they  were.  A^  to  how 
many  cases  would  be  required  within  a  month  in  order  to 
make  the  expenses  of  this  company,  I  believe  upder  200 
would  do  it  easily.  We  would  make  a  profit  witth  200  a 
month.  When  we  opened  we  had  127  the  first  moijith.  We 
had  over  100  ever-  month.  In  the  months  of  January,  Feb¬ 
ruary,  March,  April  and  May  they  steadily  increased,  so 
that  in  May  we  had  over  two  hundred.  Thereupoij.  witness 
identified  letter  dated  August  20,  1928,  addressed  to 
Earnest  M.  Weaver  and  signed  George  B.  Sp^ingston, 
which  was  marked  for  identification,  Defendant’s  Exhibit 
No.  1.  Thereupon,  witness  was  handed  letter  daj.ed  Sep¬ 
tember  12,  1928,  addressed  to  William  H.  McNeal  signed 
George  B.  Springston,  and  testified  that  is  a  letter  I  wrote, 
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incidentally,  that  pamphlet  that  I  prepared  is  referred  to 
there.  Said  letter  was  marked  for  identification,  defend¬ 
ant’s  Exhibit  No.  2. 

Witness  identified  letter  dated  October  4,  1928,  addressed 
to  Earnest  M.  Weaver,  signed  George  B.  Springton,  which 
was  marked  for  identification,  defendant’s  Exhibit  No.  3. 

Thereupon,  on  cross-examination  (by  Mr.  Vandoren),  the 
witness  further  testified  as  follows : 

My  official  connection  with  the  Capitol  Title  and  Guar¬ 
antee  Company  began  about  the  first  or  second  of  May,  1928. 
I  officially  had  no  connection  with  the  company  before  that 
time.  I  agreed  to  go  with  Mr.  Earnest  in  this  thing  just 
about  that  time;  I  had  no  connection  whatsoever  with  the 
company;  I  merely  looked  over  Mr.  Weinstein’s  records; 
and  from  May,  1928,  until  the  opening  of  activities  of  the 
company  business  on  October  1, 1928, 1  was  concerned 
158  with  certain  aspects  of  that  company  looking  forward 
to  their  opening  date.  The  particular  trip  that  I  took 
to  New  York  in  September,  1928,  as  I  recall  it  was  in  con¬ 
nection  with  a  publicity  matter,  prior  to  opening.  It  is  my 
recollection  on  that  trip  I  took  with  me  to  New  York  every¬ 
thing  that  the  company  had  issued  up  to  that  time  in  the 
way  of  publicity  matter.  I  took  with  me  the  pamphlets,  let¬ 
ters,  books  and  cards  of  the  company  which  had  been  gotten 
up  prior  to  that  time.  I  could  not  be  sure  that  they  haid 
anvthing  to  do  with  the  stock  selling  but  mv  recollection 
that  they  dealt  exclusively  with  title  business,  although  I 
am  not  sure.  I  have  onlv  seen  Exhibits  Nos.  4  and  5.  There- 
upon,  Plaintiff’s  Exhibits  Nos.  6  and  7  were  handed  to  wit¬ 
ness  and,  after  examining  them,  testified:  I  have  seen  No. 
6,  I  have  not  examined  this  paper,  Exhibits  Nos.  7  and  5. 
After  looking  at  these  papers,  I  recall  having  seen  them 
before.  Of  the  group  of  Exhibits  Nos.  4,  5,  6  and  7,  the  only 
one  which  I  took  to  New  York  was  Exhibit  No.  6,  which 
shows  the  interior  of  the  plant.  Exhibit  No.  5  was  printed 
subsequent  to  March,  1929.  The  first  prospectus  which  was 
issued  in  the  summer  of  1928,  had  a  statement  on  the  bot¬ 
tom  to  the  effect  that  the  representations  made  in  this 
prospectus  I  believe  to  be  true,  but  are  not  guaranteed. 
This,  I  observe,  was  on  that  prospectus ;  this  second  was  is¬ 
sued,  that  was  made  up  along  in  November,  and  that  was 
not,  and  could  not  have  been  with  me  in  New  York;  that  is, 
in  November,  1928;  and  that  was  prior  to  this  one  (indicat- 
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in g).  Some  were  similar  in  character ;  this  one  c^id  not  have 
the  statement  on  the  bottom.  That  is  the  difference  between 
them.  They  are  identical  with  the  exception  th^t  the  nota¬ 
tion  was  not  on  the  bottom.  I  do  not  remember  Whether  any 
of  those  issued  prior  to  that  time  were  tak^n  by  me  to 

159  New  York,  I  do  not  recall  about  that.  I  whs  then  and 
now  am  familiar  with  the  names  which  appear  on 

these  documents,  particularly  Plaintiff’s  Exhibits  Nos.  4  and 
5,  as  comprising  the  board  of  directors  of  the  Capitol  Title 
and  Guarantee  Company.  I  know  all  of  these  gentlemen 
personally  and  had  known  most  of  them,  at  least  a  number 
of  them  for  some  time.  Of  those  on  Plaintiff’s  Exhibit  No. 
4,  Mr.  Earnest  is  my  father-in-law;  I  had  known  ^lr.  Bryant 
for  a  number  of  years ;  I  had  known  Dr.  Finley  for  a  number 
of  years;  I  met  Mr.  Gould  in  the  summer  of  1928;  I  had 
known  Mr.  Lipscomb  for  about  four  years;  Mr.  Sparks  for 
about  six  years;  Judge  Strider  for  about  four  tears;  Mr. 
Taylor  for  about  two  years,  and  Mr.  Thomson  for  a  number 
of  years.  At  that  time  I  knew  all  of  these  gentlemen.  I 
knew  what  the  reputation  of  these  men  was  in  th<i  financial, 
legal  and  investment  business ;  they  had  a  very  fipe  reputa¬ 
tion.  I  did  not  have  anything  to  do  with  preparation  of 
Plaintiff’s  Exhibit  No.  4;  I  did  see  it  about  the  time  it  was 
printed  and  am  able  to  state  that  the  Capitol  Company  did 
make  use  of  it.  I  did  not  read  it  over.  I  read  it  over  sub¬ 
sequently  to  that  time,  but  not  at  that  time.  I  was  Ibusy  with 
other  matters  and  did  not  read  it  over,  until  tljie  fall  of 
1928.  I  do  not  at  this  time  have  fairly  in  mind  what  it  con¬ 
tains.  I  would  rather  look  it  over.  After  examiijing  docu¬ 
ment  I  would  say  that  the  Capitol  Company  had  bpen  using 
this  particular  pamphlet  for  a  period  of  thre^  or  four 
months,  in  the  fall  of  1928.  Asked  whether  to  his  knowledge 
there  were  any  false  statements  in  pamphlet,  Plaintiff’s  Ex¬ 
hibit  No.  4,  requested  that  he  might  examine  pampjhlet,  and 
after  doing  so,  testified,  at  the  time  this  pamphlet  was  is¬ 
sued  I  knew  of  no  statements  that  were  fajse,  but  I 

160  believe  that  there  are  some  in  there  that  were  not  ex¬ 
act  ;  did  not  exactly  comport  to  the  facts.  Ij  know  of 

one  there  that  does  not  comport  with  the  facts,  that  one  is  a 
statement  here  to  the  effect  that  it  contains  systems  and 
title  knowledge  that  required  the  services  of  a  trailed  force 
approximately  three  and  one  half  years  of  day  apd  night 
work  to  complete,  and  is  insured  for  $500,000.  Although 
that  statement  was  made  by  Mr.  Weinstein,  I  understand 
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that  the  trained  force  did  not  work  that  long ;  that  is  what 
somebody  else  had  told  me.  I  have  no  personal  knowledge 
of  any  false  statements  made  in  that  pamphlet.  I  did  not 
have  anything  to  do  with  the  preparation  of  plaintiff’s  Ex¬ 
hibit  No.  5.  I  saw  it  along  either  in  June  or  July,  1929,  but 
I  did  not  read  it  at  that  time.  I  read  it  after  I  left  the 
Capitol  Title  and  Guarantee  Company.  I  read  it  in  my 
office,  I  think  it  was;  in  the  fall  of  1929.  My  services  had 
then  been  discontinued  on  August  1,  1929.  I  did  see  it  in 
June;  I  did  not  read  it  in  June,  1929.  I  did  not  read  it, 
but  I  saw  it  on  the  shelves.  I  understood  Mr.  O’Hare  had 
prepared  a  pamphlet  of  this  character  but  I  had  not  read 
it.  I  did  not  take  occasion  to  read  it  until  after  I  had 
severed  my  connection  with  the  company.  I  did  have  some¬ 
thing  to  do  with  the  preparation  of  Plaintiff’s  Exhibit  No. 
6.  There  are  no  false  statements  contained  in  that  exhibit 
that  I  am  aware  of.  As  to  the  item  appearing  in  Plaintiff’s 
Exhibit  No.  7,  referring  to  the  article,  right  hand,  third 
column,  first  sheet,  I  know  of  no  statements  in  that  article 
which  are  false  in  point  of  fact.  The  business  activities  of 
the  Capitol  Company  commenced  on  October  1,  and  con¬ 
tinued  thereafter,  so  far  as  I  was  concerned,  until 
161  July  31, 1929.  That  is  a /  far  as  I  know.  I  know  noth¬ 
ing  whatever  about  the  business  activities  of  the  com¬ 
pany  after  that  date.  On  the  21st  day  of  March,  1929,  stock 
of  the  Capitol  Company  was  being  sold  in  Washington  and 
elsewhere  at  the  price  of  $250  in  units  of  2  shares  of  pre¬ 
ferred  and  one  share  of  common.  The  unit  price  was  $250. 
After  March  21, 1929,  the  stock  still  continued  to  be  sold  at 
the  same  unit  price.  It  continued  to  be  sold  at  that  price  for 
about  ten  days  after  the  board  meeting,  I  believe,  May  3, 
1929;  for  ten  days  or  two  weeks  after  May  3, 1929  the  stock 
was  sold  by  the  company  and  after  that  time  the  company 
sold  no  stock.  In  the  beginning,  the  company  had  at  no  time 
les  than  100  applications  for  titles  per  month,  so  far  as  I 
knew  personally,  when  I  was  there,  at  no  time  had  they  less 
than  that  amount.  In  the  fall  of  1928,  the  company  was  not 
able  to  handle  that  many  titles  expeditiously,  but  in  the 
spring  of  1929,  they  were  well  able  to  take  care  of  200.  We 
did  not  have  200  until  May,  but  we  were  able  to  handle  over 
100  in  January  and  February.  We  handled  154  in  March; 
169  in  April,  and  200  in  May,  which  was  the  biggest  month 
we  had  in  1929.  Along  in  the  spring  of  1929,  the  company 
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was  actually  in  position  to  turn  out  title  reports  at  such  a 
rate  as  would  enable  it  to  carry  on.  If  the  company  had  re¬ 
ceived  the  business  it  was  in  position  to  operate  in  1929,  in 
March,  April  and  May,  whereby  it  could  have  hapdled  that 
work  and  made  profit.  The  plant  was  designed  ot  render 
the  best  title  service  in  the  District  of  Columbia  k  that  was 
my  belief  and  still  is  my  belief.  Aside  from  selling  this 
stock  in  units  of  preferred  and  common  stock,  some  common 
stock  might  have  been  sold  apart  from  preferred.  Mr. 
Weinstein  had  charge  of  that.  I  do  not  know,  1  think  he 
did  make  some  sales.  I  believe  he  made  deals 
162  whereby  he  would  sell  one  preferred  and  on^  common 
if  they  would  buy  $10,000  at  one  time.  j 

The  attention  of  witness  was  called  to  his  testimony  in 
the  equity  case,  as  follows:  ] 

I 

“Q.  Do  you  know  what  the  selling  value  of  tjiat  stock 
was?  A.  I  know  what  it  was  sold  for  before  and  qfter  that 
time.  The  common  stock  was  sold  before  and  subsequent 
to  that  time  for  $50  a  share,”  | 

and  asked  did  that  refresh  his  recollection ;  answered,  well, 
I  would  have  to  modify  that  answer  by  saying  tjhat  they 
had  set  the  stock  up  for  $100  for  preferred  and  $50  for 
common,  and  that  is  the  method  of  arriving  at  jthe  unit 
price,  2  preferred  and  1  common,  for  $250.  I  did  i)ot  mean 
to  say  that  the  common  stock  was  being  sold  separate  from 
the  preferred. 

i 

Thereupon,  on  redirect  examination,  the  witness  further 
testified  as  follows :  | 

i 

As  to  what  I  meant  when  I  said  that  when  the  tijtle  busi¬ 
ness  approached  200  orders  a  month  they  woufd  have 
enough  to  carry  on,  I  meant  that  we  would  make  money  if 
we  were  allowed  to  remain  in  business  and  got  200(  titles  a 
month.  As  to  whether  I  had  examined  the  audits  Covering 
that  period,  there  were  three  audits,  three  different  audits 
made  and  my  best  recollection  is  that  I  have  seen  sjll  three 
of  them.  Asked  if  those  audits  show  throughout  the 
months  that  witness  had  indicated  that  the  administrative 
cost  of  producing  the  business,  taking  care  of  the  business, 
as  shown  by  the  audits  was  slightly  in  excess  of  tl^e  gross 
income  of  the  business,  would  he  still  say  they  coujd  have 
carried  on  when  the  title  orders  approximated  200  a  month, 
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answered,  I  would  have  to  find  out  who  made  the  audits. 
Asked  the  basis  of  the  statement  that  he  made  that  they 
would  have  enough  money  to  carry  on,  whether  he 

163  got  that  from  the  books  of  the  company,  showing 
the  actual  receipts  and  how  much  it  cost,  or  is  that 

a  statement  made  by  him  or  just  an  impression,  answered,  I 
am  basing  it  on  an  examination  of  the  audit  that  I  made.  I 
personally  know  nothing  about  it  except  what  I  got  by  going 
over  the  records  I  examined.  The  particular  audit  that  I 
based  that  statement  upon  and  that  I  had  in  mind  was  the 
audit  made  by  Henry  Burke,  which  showed  a  profit  for  the 
month  of  January,  I  think  it  was,  1929.  There  was  an 
earlier  audit  of  the  books  which  was  made  by  the  New  York 
Title  and  Mortgage  Company  which  shows  an  actual  profit 
in  the  month  of  January,  1929,  and  as  I  said,  that  is  what  I 
know.  The  particular  audit  I  had  in  mind  which  justifies 
my  statement  that  the  company  was  showing  a  slight  profit 
at  any  particular  time  was  made  by  the  New  York  auditor, 
Mr.  Humphries.  Thereupon,  witness  was  handed  copy  of 
audit  stated  to  have  been  sent  to  Mr.  McNeal  in  a  letter  of 
June  5,  1929,  and  asked  if  that  is  the  audit  to  which  he  re¬ 
ferred;  after  examining  paper,  testified:  For  example,  in 
March,  1929,  the  audit  discloses  an  operating  loss  of  $922.55. 
As  a  matter  of  fact,  $800  of  office  expense  during  that  par¬ 
ticular  month,  to  my  recollection,  was  for  the  salary  of  John 
H.  Duncan.  That  $800  was  subsequently — was  not  expense, 
and  in  adjusting  these  figures  which  these  auditors  pre¬ 
pared,  and  which  are  discussed  with  Mr.  Humphries,  I 
pointed  out,  showing  the  way  that  they  had  got  this  thing 
up.  There  were  two  reasons  for  this,  one  was  to  the  effect, 
to  my  best  recollection  was,  that  they  had  charged  off  in 
certain  months  items  so  that  it  would  show  an  operating 
loss.  I  am  not  an  expert  accountant,  nor  a  certified 

164  public  accountant.  I  did  undertake  to  question  their 
audit.  Witness’  attention  directed  to  the  profit  and 

loss  statement  and  income  as  shown  by  this  audit,  and  asked 
if  he  relied  on  this  in  his  testimony,  answered,  no,  I  relied 
on  all  three  of  them. 

Attention  of  witness  called  to  the  fact  that  this  particular 
audit  shows  in  April,  1929,  the  gross  income  was  $6,652.30, 
and  a  total  expense  for  that  month  of  $13,706.67,  showing 
a  net  operating  loss  for  that  month  of  $7,054.37,  and  was 
asked  whether  that  is  one  of  the  statements  upon  which 
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he  relied  in  making  his  statement  a  while  ago,  answered, 
that  is  one  of  the  documents  that  I  relied  on  but  it  is  not 
correct.  I  relied  on  that  audit  as  not  the  fact.  Attention 
of  witness  called  to  February,  1929,  the  gross  income  for 
which  is  shown  there  as  $5,501,  and  the  entire  ^xpense  for 
the  month  is  $7,061.44,  with  a  net  operating  loss  for  that 
month  of  $1,559.70,  and  asked  did  he  rely  on  that  statement 
in  his  testimony  he  gave  a  while  ago,  answered},  he  relied 
on  this  statement  showing  net  operating  loss  bijit  it  is  not 
correct.  Attention  of  witness  called  to  the  samel  statement 
for  January,  1929,  in  which  the  total  income  o\  the  com¬ 
pany  is  shown  as  $5,371.11,  and  the  outgo,  $6,84^.34,  show¬ 
ing  a  net  operating  loss  for  that  month  of  $1,472, land  asked 
did  he  rely  on  that  statement  in  making  his  statement  a 
while  ago,  answered:  I  relied  on  this  statement  with  the 
other  two  in  making  that  statement.  Attention  bf  witness 
called  to  audit  of  three  months  from  10-1-28  to  12-31-28, 
shewing  a  net  loss  for  the  three  months  of  $11,410.18  and 
asked  did  he  rely  on  that  statement  in  making  his  Statement 
a  while  ago,  answered,  I  did  not,  because  I  believb  for  that 
period  the  record  showed  a  tremendous  expense!  covering 
the  opration  in  getting  the  company  ready,  a  tre- 
165  mendous  expense  in  the  inception  of  the  bompany. 

Attention  of  witness  called  to  the  fact  that  the  total 
of  this  entire  audit  to  which  his  attention  had  been  directed 
specifically  shows  that  for  the  four  months  of  Apr^l,  March, 
February  and  January,  1929,  there  is  a  total  income  of 
$32,743  plus,  and  a  total  expense  of  $55,162,  leaving  a  net 
operating  loss  for  that  period  of  $22,419.05,  witness,  inter¬ 
posing,  testified:  As  you  will  note  they  have  charged  here 
salaries  of  $2,500,  and  here,  salaries,  $2,328,  and  Here,  sal¬ 
aries,  $883.  Now,  the  total  of  that  is  $5,000  for  salaries 
alone;  and,  how  they  arrived  at  that  figure  for  one  month, 
asked,  and  yet  you  say,  that  in  the  face  of  that  tl^ey  were 
doing  business  at  a  profit,  operating  profit,  and  iii  saying 
that  you  relied  on  this  statement,  answered,  no,  I  did  not 
say  I  relied  on  this  statement  as  is  shown  here,  but,  not 
as  corrected  by  me  exactly,  I  would  not  accept  thzjt  state¬ 
ment  exactly.  As  secretary  of  the  company,  I  did  not  re¬ 
gard  it  as  an  obligation  of  the  company  to  pay  diyidends 
on  preferred  stock.  No  part  of  that  operation  could  have 
gone  to  dividend  on  preferred  stock  for  the  reason!  that  a 
dividend  on  preferred  stock  would  have  been  paiid  from 
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earned  income,  not  from  losses.  I  know,  as  a  matter  of  fact 
that  no  dividend  was  ever  paid  on  the  preferred  stock  by 
the  Capitol  Title  and  Guarantee  Company.  I  doubt  if  that 
would  be  a  liabilitv  from  month  to  month.  I  do  not  think 

w 

that  would  be  a  liability  so  far  as  the  company  was  con¬ 
cerned  in  determining  its  operating  loss.  I  think  the  ob¬ 
ligation  would  only  arise  when  it  met  the  expenses ;  the  7 
per  cent  would  be  cumulative. 

I  have  seen  an  audit  of  the  Capitol  Company  in  the  month 
of  January,  which  showed  a  profit.  What  audit  that 

166  was,  I  cannot  say  just  now,  but  I  am  sure  that  I 
have  seen  an  audit  that  disclosed  that  fact.  Direct¬ 
ing  my  attention  to  Plaintiff’s  exhibit  No.  4,  I  testified, 
there  were  no  false  statements  in  that  exhibit  to  my  knowl¬ 
edge.  As  to  whether  I  had  sufficient  knowledge  to  enable 
me  to  say  the  statements  in  that  exhibit  to  which  my  atten¬ 
tion  was  directed  were  true  or  false,  some  of  the  state¬ 
ments  I  did  not  know;  I  did  not  have  sufficient  knowledge 

of  to  sav  whether  thev  were  true  or  false.  I  know  that 
*0  •> 

nothing  was  done  from  the  organization  of  this  company 
and  the  inception  of  the  stock  selling  campaign  to  create 
a  reserve  of  half  a  million  dollars,  as  set  forth  in  plaintiff’s 
Exhibit  No.  4,  because  no  income  was  made  other  than  as 
I  am  informed  by  the  auditor’s  report  in  the  month  of 
January,  1929.  I  do  not  mean  to  indicate  that  there  was 
a  reserve  created  in  the  month  of  January,  1929.  I  mean 
to  indicate  there  was  no  income  other  than  that  month, 
therefore,  nothing  to  create  a  reserve  from,  and  that  income 
would  be  charged  off  bv  losses  from  other  months.  So  far 
as  my  knowledge  goes,  I  do  not  know  that  there  was  a  re¬ 
serve  of  any  kind  created  for  corporate  purposes.  As  I 
understand  it  that  is  a  matter  of  accountancy.  I  have  in¬ 
formation  with  respect  to  that  item.  In  the  summer  of 
192S,  Mr.  Weinstein  had  organized  a  company  with  a  capi¬ 
talization  of  $750,000,  which  consisted  of  7,500  shares  of 
preferred  stock,  and  15,000  shares  of  common  stock.  He 
had  a  plant  which  I  found  out  cost  him  about  $150,000  to 
build.  For  that  plant  he  had  had  issued  to  himself  as  a 
stockholder  in  the  plant  of  the  Capitol  Title  and  Guarantee 
Company  2,500  shares  of  preferred  stock  which,  giving  in 
effect  the  $100  set-up,  was  subsequently  placed  on  the  books 
of  the  Company  and  amounted  to  $250,000,  and  he 

167  had  issued  to  himself  in  addition  to  that  12,500 
shares  of  common  stock  for  this  plant.  It  then  ap- 
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peared  that  the  plant  was  not  worth  any  such  aibount,  that 
he  had  not  expended  the  sum  of  money  that  h^  had  said 
he  had  paid  for  it,  and  in  the  spring  of  1929  demands  were 
made  upon  Mr.  Weinstein  to  return  to  the  treasury  of  the 
company  a  substantial  amount  of  that  stock,  between  four 
and  five  hundred  thousand  dollars  worth.  Thpt  demand 
caused  a  friction  in  the  company — that  is  a  complete  an¬ 
swer  to  that  question,  that  is  the  only  answer  I  cafa  give.  In 
1928,  the  stock  was  issued  to  him  in  September  oj*  October, 
1928,  although  he  had  had  other  stock  issued  pijior  which 
he  had  surrendered,  but  that  does  not  answer  the]  question. 
In  my  testimony  respecting  the  professional  reputation  of 
the  gentlemen  who  were  associated  with  the  Capitol  Com¬ 
pany  at  the  time  of  the  opening  for  business  ini  October, 
3928,  as  to  whether  I  made  any  statement  with  Respect  to 
the  experience  of  the  personnel  of  the  Capitol  Company  in 
f  he  title  business,  the  personnel  of  the  title  compjany  were 
thoroughly  qualified  to  pass  on  any  title  presented  to  them. 
As  a  matter  of  fact,  Mr.  Earnest,  who,  as  a  member  of  the 
bar  of  this  Court,  and  has  been  for  the  last  40  y^ars,  was 
competent  to  pass  upon  any  legal  questions.  AH  matters 
of  title,  if  any  question  is  raised,  is  a  question  of  law  which 
any  lawyer  who  has  any  knowledge  of  the  law  pan  pass 
upon.  Other  work  was  purely  mechanical.  If  ypu  mean 
by  that  question  whether  Mr.  Earnest  was  an  experienced 
man  in  the  title  business  at  the  time  of  the  organization  of 
this  company  or  had  any  former  connection  with  (the  title 
company,  or  could  pass  upon  titles  in  fact  as  good  as  any- 
bodv  else  in  the  District  of  Columbia,  the  aUswer  is, 
168  yes.  He  had  had  no  experience  with  respect  fo  build¬ 
ing  a  title  plant  that  I  know  of.  I  do  not  kijiow  that 
he  had  any  experience  in  the  mechanical  details  of  a  title 
plant  and  its  adequacy  for  handling  title  business  expedi¬ 
tiously.  Mr.  Weinstein  had  had  some  considerably  experi¬ 
ence  in  the  title  business.  He  is  the  only  one  on  the  board 
who  had  had  any  experience  in  the  title  business,  when  you 
speak  of  the  title  business  in  the  narrow  sense  as  having 
been  connected  with  the  title  company,  who  had  d(|ne  title 
work.  In  the  larger  sense,  there  was  no  one  on  thp  board 
of  directors  other  than  myself  who  was  a  member  of  the 
bar,  and,  incidentally,  I  passed  upon  the  legal  questions 
of  the  title  company;  and,  I  believe  the  records  will  speak 
for  themselves.  I  never  represented  that  I  was  an  expert 
but  I  did  pass  upon  100  titles  a  month.  I  was  the  principal 
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title  expert  at  the  time  of  the  organization  of  the  company, 
and  my  salary  was  paid  $100  a  month  from  January  1, 1929, 
as  secretary  and  title  officer.  There  was  no  other  title  man 
in  the  employ  of  the  company  at  that  time  apart  from  my¬ 
self  and  Mr.  Earnest,  other  than  Mr.  Miller.  Mr.  Miller 
had  personally  examined,  I  would  say,  thousands  of  titles 
in  Baltimore,  Maryland,  and  the  District  of  Columbia.  His 
entire  experience  in  that  capacity  did  not  consist  of  the 
work  that  he  did  under  the  direction  of  Mr.  Weinstein  in 
taking  off  some  of  the  records  of  the  Recorder  of  Deeds  in 
connection  with  the  building  up  of  this  title  plant.  I  do 
not  personally  know*  the  age  of  Mr.  Miller.  As  to  whether 
I  know*  at  what  point  this  title  plant  was  complete  at  the 
time  of  the  opening  on  October  1,  1928,  that  is,  how  far 
back  did  it  go,  well,  I  did  not  know*  until  about  No- 
169  vember,i  1928,  but  I  then  found  out  that  the  records 
in  the  Recorder  of  Deeds  office  w*ere  abstracted  from 
1912  to  1928.  That  had  happened  up  to  the  first  of  August, 
1928.  I  based  that  statement  upon  my  own  knowledge. 
The  record  back  in  1912  consisted  of  a  paper  in  conformity 
w*ith  the  plan  evolved,  by  w*hich,  instead  of  running  the  in¬ 
dexes  under  names,  it  could  be  done  under  the  description 
of  the  property,  hence  if  a  deed  was  put  on  record  by  lot  10, 
square  20,  that  w*ould  be  the  first  notation  taken  off,  lot 
10,  square  20,  then  the  owners  of  the  property,  then  the 
liber  and  folio,  and  the  Recorder  of  Deeds’  office  in  which 
that  particular  instrument  was  recorded,  the  instrument 
number  and  the  date;  the  date  of  the  instrument  and  the 
date  of  recordation.  This  w*ould  give  a  complete  picture 
of  the  instrument  with  the  single  exception  of  special 
clauses  and  the  acknowledgment.  The  information  to 
which  I  am  referring  does  not  have  relation  to  what  was  in 
our  plant  among  our  ow*n  records  back  in  1912.  I  said  that 
was  a  paper  in  w*hich  wre  had  taken  from  the  record  office 
that  information.  That  information  had  been  transcribed 
in  our  records  and  was  still  in  the  form  of  a  hundred  or 
thousands  of  these  little  papers  to  be  transcribed  into  the 
record,  except  some  of  them  in  that  period  of  1920  to  1928 
that  had  not  been  transcribed.  Between  the  period  of  1920 
to  1925  there  were  between  fifty  and  one  hundred  special 
papers  that  were  so  difficult  it  was  unable  to  properly  place 
them  in  the  records  of  the  company,  which  required  that 
they  should  be  sent  to  the  District  Building  to  run  dowm 
tracts,  parcels  and  metes  and  bounds  descriptions  in  order 
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to  properly  place  them,  so  that  for  that  period  frqm  1920  to 
1925  was  not  accurate,  although  it  was  relied  on. 

170  There  is  one  statement  I  made  yesterday  on  re¬ 
direct  examination  I  wish  to  modify.  I  sajd,  that  in 

my  opinion,  under  200  cases  a  month  would  phy  the  ex¬ 
penses  of  this  company.  I  wish  to  modify  that  to!  the  effect 
that  150  cases  would  do  it.  The  only  absolutely  complete 
verified  records  that  were  accurate  were  between  1925  and 
1928.  Between  1920  and  1925  there  were  about  50  to  100 
papers  that  were  being  verified.  With  respect  to  that  com¬ 
pleted  period  from  1925  to  1928,  indicated  what  particular 
records  the  plant,  as  existing  in  the  office  of  the  Company, 
covered,  the  information  was  the  same  but  the  system  was 
different.  Asked  whether  or  not  this  complete  information 
that  they  had  extended  back  to  1925  and  covered  any  title 
matter  beyond  that  was  obtained  or  could  be  obtained  from 
the  Recorder  of  Deeds’  office,  answered,  it  contained  a 
great  deal  of  information  that  was  usually  obtained  from 
the  Recorder  of  Deeds’  office,  and  then  the  information 
could  have  been  obtained  from  the  Recorder  of  Deeds’  office 
but  it  would  be  extremely  difficult  to  get  it.  It  jwas  not 
necessary  that  the  plant  include  the  records  from  the  office 
of  the  Register  of  Wills.  The  complete  record  (which  I 
say  we  had  back  to  1925  covered  as  part  of  the  tiile  plant 
of  the  Capitol  Company  did  not  contain  information  from 
the  Register  of  Wills’  office.  We  had  attorneys j  to  run 
those  records.  As  to  whether  the  plant  covered  the!  records 
respecting  bonds  and  recognizances,  we  did  have  some  court 
records  but  I  would  be  unable  to  testify  to  that.  Tthe  only 
person,  I  think,  who  could  testify  to  it  would  be  a  Jadv  by 
the  name  of  Laura  S.  Pratt,  although  Mr.  Millet*  might 
know.  As  to  whether  I  care  to  answer  that  question,  I  will, 
answer  that  question,  and  in  the  same  connection,  I  believe 
I  will  retract  my  former  answer  by  saying,  ftom  my 

171  personal  knowledge,  I  do  not  know.  I  do  nqt  know 
as  to  the  law  and  equity  judgments.  I  knojv  what 

our  practice  was  but  I  don’t  know  what  records  they  had 
available.  As  a  matter  of  fact,  I  do  not  know  exactjly  that 
Mr.  Miller  had  charge  of  the  building  up  of  this  planjt  prior 
to  the  opening  of  this  company  under  the  direction  of  Mr. 
Weinstein.  Laura  S.  Pratt  was  the  other  person  in  tiharge. 
She  had  charge  of  about  80  men  and  women,  who  abstracted 
this  work,  verified  it  and  placed  it  in  books,  and  re-vterified 
it.  She  did  not  have  anything  to  do  with  the  production  of 
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documents  from  the  Recorder  of  Deeds’  office  and  did  not 
go  to  the  Recorder’s  Office.  Those  documents  were  de¬ 
livered  to  her  in  packages.  She  did  not  actually  do  the 
work,  the  manual  work,  she  was  supervising  it.  So  far  as 
the  manual  work  was  concerned,  that  was  done  by  girls  and 
men  who  were  employed  for  that  particular  work.  The 
work  of  extending  this  type  of  plant  went  on  after  the 
opening  of  the  company  on  October  1,  1928.  In  order  to 
extend  the  plant  the  company  funds  were  used  but  they 
were  charged  against  Mr.  Weinstein’s  account.  The  funds 
which  were  used  by  the  company  to  extend  the  plant  be¬ 
yond  October  1,  1928,  were  derived  from  the  sale  of  stock 
and  the  income  derived  from  the  title  business;  every 
source  of  income  available  to  the  company,  and  those  were 
the  two  sources.  Attention  of  witness  directed  to  Exhibit 
No.  4  and  the  statement  therein  that  this  title  system  and 
the  plant  had  been  thoroughly  inspected  and  examined  by 
experts  of  the  New  York  Company.  Witness  knew  experts 
of  that  company,  who  examined  it.  I  knew  that  Mr.  Par¬ 
sons  examined  it  and  I  knew  Mr.  Weaver  examined  it.  I 
do  not  personallv  know  what  sort  of  an  examination  thev 
made.  From  what  thev  said  to  me,  thev  made  the 
172  same  character  of  examination  that  I  did.  At  to 
whether  it  was  very  cursory,  well,  the  difficulty  in 
examining  a  title  plant  of  this  character  is,  it  cannot  be 
anvthing  but  cursorv  in  view  of  the  technical — vou  would 
have  to  spend  months  of  time  in  order  to  make  a  thorough 
examination  of  it.  From  what  they  said,  I  do  not  know 
whether  their  examination  was  cursory.  At  the  opening 
of  business,  the  Capitol  Company  did  not  have  any  rec¬ 
ords  that  would  enable  them  to  report  the  titles  in  Prince 
Georges  Coitntv  and  Montgomerv  Countv,  Marvland. 

Thev  did  not  have  anv  records  that  would  enable  them 
*  * 

to  report  all  titles  in  the  northern  Virginia  counties  men¬ 
tioned  in  this  prospectus,  Arlington  and  Fairfax,  but 
it  is  not  necessary.  The  plant  is  not  built  in  the  counties. 
The  records  themselves  are  better  than  any  plant  that 
could  be  made.  It  was  not  possible  alone  from  the  plant 
that  existed  on  October  1,  1928,  for  the  Capitol  Company 
to  furnish  an  abstract  of  title  to  any  piece  of  property  in 
Washington.  As  to  what  this  plant  covered  with  respect  to 
Georgetown  properties,  these  fell  in  the  same  category 
with  others.  There  was  no  difference.  As  to  whether  the 
plaint  contained  information  with  respect  to  the  Survey- 
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or’s  office  as  to  the  metes  and  bounds,  and  as  t6  those  ir¬ 
regular  descriptions  contained  or  involved  in  tl}e  George¬ 
town  properties,  primarily,  we  did  not  distinguish  between 
any  piece  of  the  property  in  the  District  of  Colulmbia.  As 
to  whether  the  plant  that  the  company  had  only  Completed 
back  to  1925,  contained  such  surveyor’s  records  indicating 
the  metes  and  bounds  of  the  Georgetown  property,  that 
would  enable  the  company  from  its  office  to  take  that  in¬ 
formation  and  make  up  a  title,  you  could  get  that  at 
173  the  District  Building  and  it  was  never  intended  to 
have  such  information  available.  We  did  not  have 
it  available,  and  it  was  not  necessary.  As  to  whether  the 
plant  as  constituted  had  information  with  respect  to  deeds 
in  trust,  taken  from  the  Recorder’s  office,  well,  we  ab¬ 
stracted  everything  that  dealt  with  titles  to  real  estate.  I 
do  not  remember  whether  we  had  information  witjb.  respect 
to  deeds  in  trust,  but  I  believe  the  records  will  ipeak  for 
themselves.  As  to  whether  the  statement  in  the  I  circular, 
plaintiff’s  Exhibit  No.  6,  that  it  was  one  of  the  fihest  title 
plants  in  existence,  was  a  truthful  statement  as  of  June 
21,  1928,  my  answer  is,  that  the  condition  of  the  jplant  on 
that  date  was  not  as  described,  but  I  did  not  know  it 
at  that  time.  The  development  of  the  plant  had  pot  been 
completed.  The  plant  was  far  less  complete  on  June  21, 
1928,  than  it  was  on  October  1,  1928.  We  were  working 
rather  actively  during  that  period.  We  had  been  working 
actively  on  it  for  about  eighteen  months,  and  thajt  period 

covered — thev  continued  to  work  on  it  back  to  1912.  I 
* 

am  not  confusing  the  years  1928  and  1929.  I  say  | we  con¬ 
tinued  working  actively  on  it  until  it  was  completed  back  to 
1912,  in  the  middle  of  the  year  1929;  now,  the^e  three 
months  you  have  referred  to,  or  four  months,  Juiie,  July, 
August  and  September,  we  were  working  actively  pn  it  as 
we  did  in  other  months.  I 

Referring  to  the  statement  of  the  letter  of  June  21,  1928, 
that  the  plant  is  unparalleled  in  its  mechanical  aspects,  in¬ 
cluding  every  modern  feature  for  accurate  and  expeditious 
title  service,  in  the  light  of  what  I  now  know,  to  be  tjhe  con¬ 
dition  of  this  plant  on  June  21,  1928,  as  to  whether  1  would 
say  that  statement  is  true,  I  would  say  it  is  true  wjth  this 
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one  qualification,  the  single  element  of  development ; 

174  in  other  words,  the  period  of  time  over  which  it 
covered.  Kef  erring  to  the  statement  in  Plaintiff’s 

Exhibit  No.  4,  that  the  company  is  free  from  debt,  that 
statement  is  correct.  The  company  was  free  from  any 
debt;  the  company’s  plant  and  system  was  free  from  any 
debt,  that  was  a  correct  statement.  We  had  not,  as  a  mat¬ 
ter  of  fact,  paid,  vast  sums  of  money  to  Mr.  Weinstein.  We 
were  not  under  the  order  of  the  board  of  directors  to  pay 
him  out  of  the  profits  of  the  sale  of  stock  what  he  had  ad¬ 
vanced  the  plant.  We  were  selling  his  stock  with  the  com¬ 
pany’s  stock  in  order  to  prevent  his  sale  of  the  stock  on  the 
streets  in  competition  with  ours.  It  is  correct  that  a  part 
of  our  stock  selling  campaign  was  to  sell  Mr.  Weinstein’s 
personal  holdings  and  turn  over  the  proceeds  of  the  sale 
of  his  personal  holdings  to  him;  in  other  words,  the  board 
of  directors  voted  that  in  liew  of  allowing  Mr.  Weinstein  to 
sell  his  stock  in  competition  with  ours,  that  we  would  act  as 
agent  for  him  in  the  sale  of  a  portion  of  his  stock.  It  is  not 
a  fact  that  the  board  of  directors,  by  resolution,  undertook 
to  pay  to  Mr.  Weinstein  one-half  of  the  proceeds  of  all  of 
the  treasury  stock  sold  for  the  account  of  the  Capitol  Com¬ 
pany.  There  is  a  purported  resolution  drawn  by  Mr.  Wein¬ 
stein  himself,  but  that  is  not  the  fact.  Attention  of  witness 
called  to  minutes  of  the  Capitol  Company  of  November  12, 
1928,  and  he  was  asked  whether  or  not  these  are  the  min¬ 
utes  which  were  signed  by  him  as  secretary  of  the  company, 
and  after  examining  the  minute  book,  testified,  my  answer 
is,  that  this  minute  was  not  signed  until  March,  1929.  It 
was  drawn  by  Mr.  N.  S.  Weinstein  and  was  not  the  fact. 
That  is  not  my  signature  to  these  minutes.  This  signature, 
Mr.  Earnest  directed  me  to  place  on  that  piece  of 

175  paper.  It  is  not  my  signature.  I  did  not  place  it 
there  of  my  own  will.  I  am  reported  as  being  pres¬ 
ent  at  this  meeting  as  secretary  of  the  company  on  Novem¬ 
ber  12,  1928.  As  to  whether  that  is  a  correct  recital  of 
minutes,  I  believe  this  first  page  is  a  correct  recital  of  what 
occurred  at  that  meeting.  The  second  page,  which  I  signed, 
is  not  a  correct  recital;  that  never  occurred.  The  minute 
on  the  second  page,  “It  was  moved  by  Mr.  Thompson  and 
seconded  by  Mr.  Gould  that  fifty  per  cent  of  the  first  pro¬ 
ceeds  from  the  sale  of  stock  be  turned  over  to  Mr.  N.  S. 
Weinstein  in  return  for  an  equivalent  amount  of  stock  re- 
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turned  to  the  company,  said  amount  to  be  $1Q0,000  less 
commission”,  is  not  correct.  The  witness,  continuing,  tes¬ 
tified,  that  with  respect  to  this  second  page,  tliat  second 
page  was  not  attached  to  this  paper  when  I  signed  that 
paper  (indicating) ;  that  second  page  has  beeiT  inserted 
with  the  first  and  third  pages  and  there  was  anojther  page 
when  I  signed  this  particular  minute  which  was  attached  in 
front.  There  were  three  pages  to  this  particular  hnmite  as 
presented  by  Mr.  Weinstein  and  Mr.  Earnest  asked  me  to 
sign  on  this  page  as  a  part  of  this  record.  I  am  referring  to 
page  two  of  the  minutes.  I  am  certain  that  pag<i  one  is  a 
part  of  the  record  and  is  correct.  That  first  page  ijs  an  accu¬ 
rate  report  of  what  occurred.  Attention  of  witness  called 
to  statement  on  the  first  page,  which  was  made  h  part  of 
the  minutes,  submitted  by  Mr.  Gould  to  the  financ^  commit¬ 
tee,  showing  the  title  plant  at  that  time  to  be  worh  $650,000, 
and  he  was  asked  from  the  knowledge  he  has  whether  that 
is  a  correct  value  put  upon  that  plant,  answered,  is  I  read 
that,  it  is  a  mere  statement  showing  the  capital  structure  of 
the  company  as  indicated  in  the  first  line  of  the  statement, 
saying,  ‘ 4  Capital  structure  of  the  Capitol  Title  & 
176  Guarantee  Company  that  gave  effect  to  any  financial 
transactions  since  the  opening  of  business r.  That 
was  prepared  by  the  auditor  and  submitted  by  th^  finance 
committee.  The  title  plant,  as  of  that  date,  Octobeif  1, 1929, 
was  not  worth  $650,000.  As  to  whether  I  have  anV  knowl¬ 
edge  as  to  its  worth,  I  have  an  opinion  as  to  what  it  was 
worth.  Attention  of  witness  called  to  the  fact  tljiat  it  is 
reported  under  assets  that  the  Capitol  Company  hid  oper¬ 
ating  cash  in  banks,  $562,500,  and  testified  that  is  I  not  the 
fact.  The  fact  is  that  this  structure  was  submitted  by  the 
auditor  and  is  not  a  statement  of  the  financial  condition,  but 
a  mere  statement  of  the  structure  which  was  prepared  by 
the  auditor  and  approved  by  the  Finance  Committee.  It 
merely  shows  the  capital  structure  of  the  company  and  it 
does  not  show  the  cash  balance  at  all.  It  is  not  a  fact  that 
$562,000  was  in  banks  at  that  time,  that  was  the  capital 
structure.  Attention  of  witness  called  to  another  minute 
on  the  same  date,  of  the  board  of  directors  November  12, 
1928,  he  was  requested  to  look  through  the  minutes  of  that 
meeting  and  tell  whether  or  not  that  is  his  signature  as 
secretary  and  whether  the  minutes  correctly  report  what 
happened.  After  examining  the  minutes,  testified,  pages 
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two  and  three,  and  this  one  (indicating)  are  correct  and 
should  properly  go  with  page  one  of  the  previous  meeting. 
That  is  my  opinion.  I  have  not  examined  it  thoroughly  but 
I  believe  that  is  correct.  Witness  again  examined  minute 
book,  and  continuing,  testified,  I  will  state  that  as  to  the 
financial  report  I  cannot  verify  the  figures  as  to  whether 
they  are  correct,  but  on  page  2,  after  the  completion  of  the 
financial  report,  the  first  paragraph  is  correct,  the  second 
paragraph  is  correct,  the  third  paragraph  is  correct,  the 
fourth  paragraph  is  correct,  and  the  statements  con- 

177  tained  on  page  three  are  correct.  The  recitals  in 
these  minutes  substantially  reflect  the  accuracy  of 

what  took  place  at  that  meeting  with  several  exceptions  of 
the  items  on  the  financial  statement.  I  cannot  say  that 
statement  was  submitted  to  the  company  at  that  time  for 
the  reason  that  the  auditor  prepared  that  and  the  Finance 
Committee,  composed  of  Mr.  Gould,  Mr.  Weinstein,  and 
Mr.  Thomson,  prepared  all  this,  and  I  never  examined  it 
and  I  don’t  know  anything  about  it.  My  name  is  signed  to* 
it  as  secretary  but  as  I  explained,  those  minutes  apparently 
conflict  and  some  of  them  are  correct  and  some  incorrect. 
That  is  not  true  of  all  the  minutes  of  the  Capitol  Company 
to  which  my  name  is  signed  as  secretary,  but  some  are 
correct  and  some  incorrect.  I  mean  to  state  that  of  the  two 
groups  of  minutes,  that  this  is  correct ;  one  is,  this  particu¬ 
lar  minute  (indicating).  It  appeared  in  1929  that  Mr.  Wein¬ 
stein  demanded  that  the  company  give  him  50  per  cent  of 
the  proceeds  from  the  sale.  Objection  was  made  to  that  by 
Mr.  Earnest,  Mr.  Spruce  and  myself,  as  a  result  of  which, 
on  the  morning  he  was  going  to  leave  the  country,  Mr. 
Weinstein  drew  this  particular  minute  with  respect  to  the 
50  per  cent,  and  I  refused  to  sign  it.  I  am  not  now  refer¬ 
ring  to  the  summer  of  1929, 1  believe  it  was  in  March,  1929. 
Attention  of  witness  called  to  the  fact  that  the  minutes  un¬ 
der  inquiry  are  dated  November  12,  1928,  and  witness  tes¬ 
tified,  if  I  may  explain,  that  one  was  prepared  in  March, 
1929,  but  not  by  me.  It  is  my  best  recollection  with  respect 
to  the  minutes,  the  second  set  of  minutes  on  November  12, 
1928,  pages  two  and  three,  are  correct. 

Thereupon  counsel  for  plaintiff  began  reading  pages  two 
and  three  of  said  minutes,  to  which  objection  was 

178  made  by  counsel  for  the  defendant,  New  York  Title 
and  Mortgage  Company,  on  the  ground  that  there  is 


GRACE  L.  HUTTON. 


133 


nothing  in  there  to  show  that  any  one  representing  the  New 
York  Company  was  present  at  the  meeting,  and  on  the  fur¬ 
ther  ground  that  there  is  nothing  to  show  that  tjie  contents 
of  these  minutes  were  in  any  way  communica[ted  to  the 
plaintiff  or  relied  upon  by  her.  Whereupon  dounsel  for 
plaintiff  stated  to  the  Court  that  the  purpose  pi  reading 
the  minutes  was  to  show  a  contradiction.  The  Court  then 
ruled  it  was  admissible  for  that  purpose,  but  not  as  binding 
on  the  New  York  Company.  | 

Whereupon  counsel  for  plaintiff  read  from  t^ie  minute 
referred  to  beginning  on  page  two  as  follows : 

“By  motion  being  properly  made  by  Mr.  (jjeorge  B. 
Springston,  and  seconded  by  Mr.  Taylor,  it  was  n^oved  that 
the  Capitol  Title  and  Guarantee  Company  act  asl  agent  for 
Nathaniel  S.  W7einstein  in  the  disposal  of  a  portion  of  his 
stock.  Recommended  that  this  motion  be  carried,  ’  ’  and  the 
witness  was  asked,  “You  say  that  is  correct?”  Objection 
and  colloquy  followed,  at  conclusion  of  which  the  Court 
stated,  I  think  you  are  showing  the  facts,  and  you  might 
contradict  him  if  it  is  not  in  conformity  with  his  former 
statement.  If  you  have  it,  at  this  time,  you  might  show  him 
his  former  statement,  but  I  think  you  are  going  at  it  in  the 
wrong  way,  Mr.  Jackson.  j 

Whereupon  the  witness  was  asked  if  he  knew  ljow  much 
money,  or  its  equivalent,  was  turned  over  to  Mr.  Weinstein 
as  part  of  the  proceeds  of  the  sale  of  stock  of  thb  Capitol 
Title  and  Guarantee  Company  in  this  stock  selling  cam¬ 
paign  which  was  inaugurated  in  the  fall  of  1928,  answered, 
I  believe  the  records  of  the  company  will  disclosel  that.  I 
do  not  know  from  the  books  and  records  of  the  company 
approximately  how  much  was  turned  over  to  him.  I  did 
not  sign  all  the  checks.  I  signed  some  of  piem.  I 
179  am  not  able  to  give  further  information  on  tliat  other 
than  that  I  did  give  him  some  money  but  the  exact 
amount  I  could  not  state.  The  records  will  reflect  the 
situation.  I  do  not  know  how  far  back  this  plant  v|as  com¬ 
pleted  on  June,  21, 1928.  I  could  not  say  as  to  that  jparticu- 
lar  date  even  approximately.  I  believe  it  was  back  to  about 
1920.  I  would  not  swear  to  that.  I  do  not  recall  tliat  at  a 
meeting  of  the  Executive  Committee  on  that  date  i  recom¬ 
mended  that  the  plant  be  developed  back  for  a  period  of 
50  years.  I  did  not  make  any  such  recommendation1,  on  that 
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two  and  three,  and  this  one  (indicating)  are  correct  and 
should  properly  go  with  page  one  of  the  previous  meeting. 
That  is  my  opinion.  I  have  not  examined  it  thoroughly  but 
I  believe  that  is  correct.  Witness  again  examined  minute 
book,  and  continuing,  testified,  I  will  state  that  as  to  the 
financial  report  I  cannot  verify  the  figures  as  to  whether 
they  are  correct,  but  on  page  2,  after  the  completion  of  the 
financial  report,  the  first  paragraph  is  correct,  the  second 
paragraph  is  correct,  the  third  paragraph  is  correct,  the 
fourth  paragraph  is  correct,  and  the  statements  con- 

177  tained  on  page  three  are  correct.  The  recitals  in 
these  minutes  substantially  reflect  the  accuracy  of 

what  took  place  at  that  meeting  with  several  exceptions  of 
the  items  on  the  financial  statement.  I  cannot  say  that 
statement  was  submitted  to  the  company  at  that  time  for 
the  reason  that  the  auditor  prepared  that  and  the  Finance 
Committee,  composed  of  Mr.  Gould,  Mr.  Weinstein,  and 
Mr.  Thomson,  prepared  all  this,  and  I  never  examined  it 
and  I  don’t  know  anything  about  it.  My  name  is  signed  to* 
it  as  secretary  but  as  I  explained,  those  minutes  apparently 
conflict  and  some  of  them  are  correct  and  some  incorrect. 
That  is  not  true  of  all  the  minutes  of  the  Capitol  Company 
to  which  my  name  is  signed  as  secretary,  but  some  are 
correct  and  some  incorrect.  I  mean  to  state  that  of  the  two 
groups  of  minutes,  that  this  is  correct ;  one  is,  this  particu¬ 
lar  minute  (indicating).  It  appeared  in  1929  that  Mr.  Wein¬ 
stein  demanded  that  the  company  give  him  50  per  cent  of 
the  proceeds  from  the  sale.  Objection  was  made  to  that  by 
Mr.  Earnest,  Mr.  Spruce  and  myself,  as  a  result  of  which, 
on  the  morning  he  was  going  to  leave  the  country,  Mr. 
Weinstein  drew  this  particular  minute  with  respect  to  the 
50  per  cent,  and  I  refused  to  sign  it.  I  am  not  now  refer¬ 
ring  to  the  summer  of  1929,  I  believe  it  was  in  March,  1929. 
Attention  of  witness  called  to  the  fact  that  the  minutes  un¬ 
der  inquiry  are  dated  November  12,  1928,  and  witness  tes¬ 
tified,  if  I  may  explain,  that  one  was  prepared  in  March, 
1929,  but  not  by  me.  It  is  my  best  recollection  with  respect 
to  the  minutes,  the  second  set  of  minutes  on  November  12, 
1928,  pages  two  and  three,  are  correct. 

Thereupon  counsel  for  plaintiff  began  reading  pages  two 
and  three  of  said  minutes,  to  which  objection  was 

178  made  by  counsel  for  the  defendant,  New  York  Title 
and  Mortgage  Company,  on  the  ground  that  there  is 
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nothing  in  there  to  show  that  any  one  representing  the  New 
York  Company  was  present  at  the  meeting,  and  on  the  fur¬ 
ther  ground  that  there  is  nothing  to  show  that  the  contents 
of  these  minutes  were  in  any  way  communicajted  to  the 
plaintiff  or  relied  upon  by  her.  Whereupon  Counsel  for 
plaintiff  stated  to  the  Court  that  the  purpose  bf  reading 
the  minutes  was  to  show  a  contradiction.  The  Court  then 
ruled  it  was  admissible  for  that  purpose,  but  not  as  binding 
on  the  New  York  Company.  I 

Whereupon  counsel  for  plaintiff  read  from  tfie  minute 
referred  to  beginning  on  page  two  as  follows : 

“By  motion  being  properly  made  by  Mr.  (jreorge  B. 
Springston,  and  seconded  by  Mr.  Taylor,  it  was  njioved  that 
the  Capitol  Title  and  Guarantee  Company  act  asi  agent  for 
Nathaniel  S.  Weinstein  in  the  disposal  of  a  portion  of  his 


stock.  Recommended  that  this  motion  be  carried, I”  and  the 
witness  was  asked,  “You  say  that  is  correct?”  Objection 
and  colloquy  followed,  at  conclusion  of  which  the  Court 
stated,  I  think  you  are  showing  the  facts,  and  you  might 
contradict  him  if  it  is  not  in  conformity  with  h}s  former 
statement.  If  you  have  it,  at  this  time,  you  might  ^how  him 
his  former  statement,  but  I  think  you  are  going  all  it  in  the 
wrong  way,  Mr.  Jackson. 

Whereupon  the  witness  was  asked  if  he  knew  l^ow  much 
money,  or  its  equivalent,  was  turned  over  to  Mr.  Weinstein 
as  part  of  the  proceeds  of  the  sale  of  stock  of  the  Capitol 
Title  and  Guarantee  Company  in  this  stock  selling  cam¬ 
paign  which  was  inaugurated  in  the  fall  of  1928,  ajnswered, 
I  believe  the  records  of  the  company  will  disclose  that.  I 
do  not  know  from  the  books  and  records  of  the  (pompany 
approximately  how  much  was  turned  over  to  hini.  I  did 
not  sign  all  the  checks.  I  signed  some  of  them.  I 
179  am  not  able  to  give  further  information  on  tnat  other 
than  that  I  did  give  him  some  money  but  tpe  exact 
amount  I  could  not  state.  The  records  will  reject  the 
situation.  I  do  not  know  how  far  back  this  plant  \\|as  com¬ 
pleted  on  June,  21, 1928.  I  could  not  say  as  to  that  particu¬ 
lar  date  even  approximately.  I  believe  it  was  back  to  about 
1920.  I  would  not  swear  to  that.  I  do  not  recall  that  at  a 
meeting  of  the  Executive  Committee  on  that  date  t  recom¬ 


mended  that  the  plant  be  developed  back  for  a  period  of 
50  years.  I  did  not  make  any  such  recommendation  on  that 
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date.  I  did  at  a  later  date.  I  believe  it  was  in  December, 
1928,  that  I  made  such  a  sfatement.  Attention  of  witness 
called  to  the  fact  that  in  one  of  the  circulars,  plaintiff’s 
exhibit  No.  4,  it  was  stated  that  the  title  certificates  were 
exclusively  underwritten  and  guaranteed  by  the  New  York 
Title  and  Mortgage  Company  of  New  York,  and  that  is  a 
correct  statement.  The  contract  of  June  4, 1928,  which  has 
been  offered  in  evidence,  was  the  only  contractual  relation 
that  the  New  York  Company  had  with  the  Capitol  Company 
at  that  time.  I  say  that  this  information  in  plaintiff’s  Ex¬ 
hibit  No.  4,  and  in  the  other  exhibit,  referring  to  the  per¬ 
manent  relation  between  these  two  companies  is  correct. 
The  relation  was  permanent.  It  could  not  be  cancelled  ex¬ 
cept  for  a  good  cause.  As  to  whether  I  knew  that  the 
amount  of  money  and  securities  turned  over  to  Mr.  Wein¬ 
stein  were  about  $90,000  out  of  the  stock  proceeds,  I  never 
examined  the  books.  I  do  not  know  of  my  personal  knowl¬ 
edge  whether  that  statement  is  correct  that  Mr.  Weinstein 
got  about  $90,000  in  cash  and  securities.  I  was  not  examined 
yesterday  with  respect  to  the  D.  R.  Hutchison  report,  as 
assistant  treasurer  to  Mr.  Thomson  as  treasurer,  with  an 
accompanying  exhibit  in  the  form  of  an  audit  and 
180  balance  sheet.  As  to  the  report  upon  which  I  based 
my  opinion  when  I  testified  as  to  the  financial  condi¬ 
tion  of  the  company  yesterday,  it  was  not  the  report  of 
D.  R.  Hutchison,  I  based  my  opinion  on  three  reports.  One 
of  them  was  made  by  Henry  A.  Burke,  showing  the  con¬ 
dition  of  the  company  from  the  inception  of  business  on 
October  1,  1928,  to  and  including  March,  1929,  and  in  that 
report,  the  month  of  January,  1929,  disclosed  a  profit  for 
the  company — I  was  considering  that  report  and  the  re¬ 
port  of  the  New  York  Title  and  Mortgage  Company,  which 
was  a  few  months  later.  I  have  examined  the  New  York 
Title  and  Mortgage  Company  report  since  I  left  the  stand 
vesterdav,  but  I  am  unable  to  find  the  other.  The  account- 
ant  was  Henry  A.  Burke.  I  referred  to  another  report. 
There  was  another  report  and  my  recollection  is  that  it  was 
made  by  William  Clabaugh  &  Company.  As  to  whether  I 
examined  the  report  of  Wooten  &  Benson,  I  never  heard  of 
them  in  my  life.  I  had  examined  the  Humphries  report. 
The  report  to  which  I  just  referred  as  a  New  York  report  is 
Mr.  Shannahan’s  report.  Whereupon,  witness  was  handed 
a  report,  and  after  examining  it,  testified,  that  is  the  re- 
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port.  Thereupon,  said  report  was  offered  in  evidence  and 
marked  plaintiff's  exhibit  No.  23.  After  disbussion  by 
counsel,  the  Court  stated  it  would  not  be  admitted  in  evi¬ 
dence  for  the  present,  and  there  being  no  objection,  coun¬ 
sel  for  plaintiff  was  permitted  to  examine  the  witness  as 
to  certain  items  contained  in  the  report.  Wheijeupon,  the 
attention  of  witness  was  called  to  Exhibit  B  in  report 
marked  plaintiff’s  exhibit  No.  23,  particularly  to  the  ex¬ 
penses  of  the  Capitol  Company  between  January  29  and 
April  29,  inclusive,  and  was  asked  whether  thi§  is  one  of 
the  statements  upon  which  he  based  his  opinion,  answered, 
I  based  my  opinion  upon  what  I  personally  knew 
181  about  the  company  and  its  business  and  upon  these 
three  reports  that  I  mentioned  and  this  report  is  one 
of  them.  Attention  of  witness  was  called  to  the  fa^t  that  this 
report  shows  the  net  operating  deficit  for  Janhary,  1929, 
to  be  $1,472.23,  February,  1929,  $1,559.70,  March,  1929, 
$922.55,  and  April,  1929,  $7,054.37,  and  testified  tjhat  is  one 
of  the  sources  of  information  that  was  responsible  for  my 
statement  yesterday  as  to  the  financial  condition  of  the 
company.  My  information  is  the  incorrectness  pf  certain 
of  those  figures  of  which  I  had  personal  knowledge.  The 
attention  of  witness  called  to  the  minutes  of  thd,  board  of 
directors  of  the  Capitol  Title  and  Guarantee  Copipany  of 
August  11,  1928,  which  purport  to  be  signed  by  him  as  sec¬ 
retary,  and  he  was  asked,  is  that  an  accurate  report  of  that 
minute  of  the  board,  and  after  examining  minute,  witness 
testified,  no,  I  can  say  it  is  not  accurate,  because!  we  never 
had  a  meeting  in  Baltimore.  What  purports  to  be  my  sig¬ 
nature  as  secretary  is  the  signature  that  Mr.  Wein'ptein  pro¬ 
cured  on  that  paper  from  me.  I  did  sign  my  napie.  The 
signature  appearing  after  the  following  statemeht:  “We, 
the  undersigned,  do  hereby  certify  that  the  foregoing  is  a 
true  and  accurate  copy  of  the  minutes  of  the  board,”  is 
my  signature.  The  waiver  of  notice  of  that  meeting  dated 
August  11,  1928,  was  signed  by  me.  The  contents  of  the 
minutes  of  that  date,  as  shown  here  over  these  thi|ee  signa¬ 
tures  is  not  correct. 

l 

Thereupon,  on  recross-examination  (by  Mr.  Vhndoren), 
the  witness  further  testified : 

Attention  of  witness  called  to  plaintiff’s  Exhibit  No.  23, 
Exhibit  B,  first  column  of  figures  under  April,  19^9,  items 
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of  expenses,  and  particularly  item,  plant  salaries,  keeping 
of  plant  up  to  date,  $883.13,  and  was  asked  if  he  had 

182  any  knowledge  as  to  what  was  the  meaning  of  that 
entry,  answered,  that  entry  was  expense  in  connec¬ 
tion  with  the  development  of  the  plant ;  that  was  not  operat¬ 
ing  expense;  that  item  might  properly  have  been  charged 
to  capital  investment.  Attention  called  to  item  in  same 
column,  and  the  same  list  of  expenses,  an  item  for  adver¬ 
tising  of  $1,204.54,  and  testified,  that  was  an  item  in  con¬ 
nection  with  advertising  matter  about  which  he  has  already 
testified.  The  last  item  in  the  same  list  of  expenses  in  the 
same  month,  under  organization  expense,  $2,279.85,  was  an 
expense  in  connection  with  the  development  of  the  plant. 
Under  some  system  of  auditing  I  would  say  that  might 
properly  be  charged  to  capital  investments,  so  that  if  that 
and  the  first  items  which  have  been  referred  to  were  charged 
to  capital  investment  instead  of  operating  expenses,  the 
operating  loss  i  so  denominated  would  be  proportionately 
reduced  in  that  amount.  This  Exhibit  B  purports  to  show 
operating  loss  for  a  period  covered  by  the  first  seven  months 
of  business  of  this  company.  Incident  to  the  opening  of 
business  of  the  Capitol  Title  and  Guarantee  Company  there 
were  certain  extraordinary  expenses  incurred  which  would 
not  continue  on  after  the  plant  began,  such  as  advertising, 
organization  expense,  and  expenses  of  that  kind. 

Referring  to  the  statement  in  Exhibit  No.  4,  about  which 
I  have  testified  to  the  effect  that  proceeds  from  the  sale  of 
this  stock  are  to  be  set  up  in  a  contingent  fund  of  approxi¬ 
mately  $500,000,  as  well  as  any  surplus  for  corporation 
purposes,  I  am  able  to  state  that  it  was  the  purpose  of  the 
officers  and  directors  of  the  company  to  create  a  surplus  or 
reserve  as  soon  as  conditions  of  the  company  justified  it. 
Having  particular  reference  to  the  business  of  the  company 
in  the  month  of  March,  1929,  at  the  time  the  plaintiff 

183  purchased  her  stock.  I  would  say  with  reference  to 
Mr.  J.  H.  Duncan,  a  director  of  the  company,  that  he 

had  had  19  years ’  experience  as  an  active  officer  of  a  title 
company  in  Baltimore.  Mr.  McNeal,  also  listed  as  a  di¬ 
rector,  was  executive  vice  president  in  charge  of  the  National 
Title  Insurance  Company  and  also  of  the  New  York  Title  & 
Mortgage  Company.  W.  C.  Taylor,  a  member  of  the  board 
appearing  on  the  list,  has  been  a  member  of  the  bar  for  a 
great  many  years,  and  for  a  number  of  years  was  Register 
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of  Wills  of  this  court.  Aside  from  those  whom  j[  had  men¬ 
tioned,  referring  to  the  official  personnel  of  thp  company 
in  March,  1929,  who  were  active  in  turning  out  tijtle  reports 
and  in  making  examination  on  which  those  reports  were  to 
be  credited,  I  mean  in  the  business  of  turning  out  reports, 
in  getting  business,  those  who  had  actually  something  to  do 
with  the  operations  necessarily  required  in  covering  the  title 
reports  made,  vre  had  in  the  employ  of  the  compaUy  several 
members ;  Mr.  Miller,  Mr.  Deleo,  Mr.  Speelman,  hnd  also  a 
Mr.  Carl,  who  were  in  charge  of  this  part  of  our  work  or 
were  working  in  the  offices  located  at  1425  Eye  Street.  Those 
men  were  competent  to  perform  the  duties  which  they  were 
required  to  do.  We  did,  as  a  matter  of  fact,  tuJrn  out  re¬ 
ports  for  customers  as  applications  came  in.  As  to  whether 
we  did  ever  have  any  difficulty  or  litigation  accruing  by  rea¬ 
son  of  defective  title  reports  furnished  by  the  coiUpany,  we 
had  one  claim,  that  was  due  to  furnishing  a  report  from 
our  index  service.  Index  service  was  a  report!  that  we 
gave  at  Mr.  Weinstein’s  suggestion  for  $2.  This  [would  in¬ 
dicate  the  proper  owner  of  a  title  in  the  trust  against  it, 
and  our  records  disclosed  the  records  back  to  1^12;  they 
did  not  go  back  beyond  that,  and  when  we  £ave  this 
184  index  service  we  did  not  guarantee  that  service;  we 
would  have  to  accept  the  records  prior,  bajjk  to  the 
running  of  the  statute,  which  was  done  in  ordinary  title 
cases.  In  one  instance  we  did  give  a  certificate  which  was  for 
a  trust  of  about  $400.  The  property  was  sold  and  the  owner 
of  the  property  then  came  back  on  us,  and  although  we  did 
not  guarantee  it,  Mr.  Spruce  and  I  agreed  to  accept  that  as 
a  claim  against  the  company  and  to  adjust  the  matter.  This 
index  service  was  given  with  respect  to  a  given  piece! of  prop¬ 
erty  when  an  order  for  it  was  made.  It  was  our  purpose — 
rather  Mr.  Weinstein’s  purpose,  not  to  give  a  title  of  rec¬ 
ord,  and  therefore  we  did  not  guarantee  it,  but  wnen  this 
man  made  the  complaint  I  felt  that  although  we  pad  not 
guaranteed  it  we  were  duty  bound  to  stand  by  it.  |We  did 
that  for  the  purpose  of  preserving  the  good  will  of  t[he  com¬ 
pany.  j 

As  to  the  actual  condition  of  the  title  plant  in  th^  month 
of  March,  1929,  the  condition  of  the  title  plant  wa^  that  it 
had  been  developed  to  the  extent  that  we  could  use  it  with¬ 
out  any  question  back  to  about  1915;  from  1915  tp  1928; 
from  1915  to  1928.  We  were  still  working  on  papers  be- 
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tween  1912  and  1915,  and  we  had  started  going  back  to 
1912. 

As  to  whether  any  title  company  has  ever  undertaken  to 
furnish  title  certificates  beyond  that  period,  I  have  ex¬ 
amined  three  plants  in  the  District  of  Columbia,  outside 
of  the  Capitol  Title  and  Guarantee  Company.  I  had  ex¬ 
amined  the  District  Title  Insurance,  The  Columbia  Title 
plant,  and  the  Realty  Appraisal  &  Title  Company.  The 
Realty  Appraisal  plant  goes  back  about  thirty  years,  and 
if  they  want  a  report  back  of  that  they  have  got  to  run  the 
records.  The  District  and  the  other  plant  do  not 

185  do  it  exactly  like  we  did,  thev  follow  a  different 
method;  for  example,  they  depend  on  bringing  up 

the  title,  so  that  the  customers  who  want  to  get  a  title 
would  have  first  to  ascertain  who  had  examined  the  title 
last  and  then  they  would  follow  that  up.  They  do  not  have 
it  like  we  had  it  over  a  period  of  time,  unless  they  have 
first  examined  that  particular  title  in  the  plant,  gotten  up 
by  the  plant  that  prepared  it.  Although  they  have  now, 
the  Columbia  and  Realty,  now  carry  it  along  monthly,  but 
not  to  the  degree  that  we  did.  They  carry  it  along  for  a 
certain  period  of  time.  They  take  off  the  record,  just  as 
we  did,  in  the  same  identical  manner,  but  they  do  not  carry 
the  theory  as  far  as  the  Capitol  and  Guarantee  Company 
carried  it.  As  a  matter  of  fact,  the  primary  purpose  of  a 
title  company  is  to  eliminate  the  chain  of  title.  From 
March,  1929  on,  we  were  well  equipped  to  do  business  and 
to  handle  200  cases  a  month.  In  response  to  a  question 
on  direct  examination,  I  testified,  that  the  original  capital 
stock  was  7,500  shares  of  preferred  stock  and  15,000  shares 
of  common  stock,  and  that  Mr.  Weinstein  had,  at  some 
date  which  I  gave,  2,500  shares  of  preferred  stock  and 
12,000  shares  of  common  stock  as  consideration  for  turn¬ 
ing  over  his  plant  to  the  corporation,  and  that  is  correct. 
The  common  stock  which  he  received  was  of  no  par  value. 
It  is  correct  that  in  response  to  a  question  by  Mr.  Jackson, 
with  reference! to  whether  or  not  the  title  plant  did  con¬ 
tain  information  derived  from  the  Register  of  Wills  and 
for  second  mortgages,  but  I  do  not  have  accurate  knowl¬ 
edge  as  to  that;  that  is  also  true  with  reference  to  bonds 
and  equity  cases  in  this  Court.  I  know  we  afterwards  built 
records  of  that  character  but  as  to  what  the  records 

186  were,  I  would  not  testify.  My  answer  would  not  be 
the  same  with  reference  to  March,  1929.  In  March, 
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1929,  we  had  prepared — we  were  doubling  our  plant,  we 
were  preparing  our  records  with  respect  to  the  Court  rec¬ 
ords,  but  we  did  not  consider  that  particularly  important 
because  the  records  themselves  were  available  to  anyone 
who  knows  how  to  properly  examine  them,  ^e  did  ac¬ 
tually  report  on  titles  in  Prince  Georges  County  ^nd  Mont¬ 
gomery  County,  Maryland,  as  well  as  Arlington  |  and  Fair¬ 
fax  Counties,  Virginia,  on  orders  received  from  [customers 
during  that  time.  Those  reports  were  actually  njade  up  by 
our  having  a  man  in  the  office  who  was  a  lawyey  and  who 
had  abstracted  titles  and  he  would  do  exactly  ap  all  other 
lawyers  would  do;  he  would  go  out  and  examin|e  the  rec¬ 
ords.  It  was  not  necessary  to  have  a  plant  in  tfyose  coun¬ 
ties  ;  for  instance,  take  Montgomery  County,  they  have  on£ 
of  the  finest  plants  in  the  world  and  it  is  very  easy  to  check 
the  titles  back  without  any  difficulty.  To  build  a  plant  in 
that  countv  would  be  a  waste  of  monev.  The  shme  thing 
is  true  with  regard  to  Prince  Georges  and  other|  counties. 
It  is  too  easy  to  run  the  titles  back  from  the  available  rec¬ 
ords,  so  there  was  no  purpose  for  building  a  pl^nt  there. 
We  had  a  man  regularly  employed  who  was  working  on 
requests  for  titles  from  the  original  records  as  the  orders 
came  in  from  customers.  This  man  made  abstracts  and 
submitted  to  us  on  those  abstracts  his  opinion,  ancj  I  passed 
on  it  or  rejected  it,  as  the  case  may  be.  I  have  no  per¬ 
sonal  knowledge  as  to  what  sums  were  from  tim^  to  time 
turned  over  to  Mr.  Weinstein,  although  I  signed  checks  in 
some  sums  but  as  to  how  much  it  aggregated,  I  have  no 
knowledge.  Whatever  sum  was  paid  to  him,  was1,  paid  for 
the  purpose  of  carrying  out  the  resolution  of  the 
187  board  of  directors  that  we  would  act  as  ^igent  for 
him  in  selling  stock  to  prevent  sales  in  cpmpetion 
with  the  company.  That  was  the  stock  that  had  been  is¬ 
sued  to  him  for  a  consideration  in  conveying  the  title  plant 
to  the  corporation  which  he  had  organized,  and  his  stock 
was  thus  being  sold  by  the  company  as  his  agent  to  pre¬ 
vent  competition  on  his  part  in  disposing  of  stock  against 
the  interests  of  the  company. 

Thereupon,  on  recross-examination  (by  Mr.  Bailey), 
witness  testified,  as  follows: 

In  the  light  of  the  examination  of  the  plant  in  Baltimore 
in  the  fall  of  1927,  on  two  occasions,  first  with  Mr.  |Earnest, 
and  the  second  time  with  Mr.  Earnest  and  Mr.  Elicit  Thom- 
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son,  and  some  other  gentlemen,  in  the  light  of  the  in¬ 
formation  I  gathered,  as  to  what  I  vrould  say  as  to  my 
opinion  as  of  June  21,  1928,  as  to  the  truthfulness  of  state¬ 
ments  made  ini  the  letter  of  Mr.  Parsons,  my  answer  is, 
that  the  statements  therein  made,  I  believe,  at  that  time 
were  true.  At  the  time  of  the  meeting  of  the  board,  as 
shown  by  the  minutes  of  the  meeting  of  November  12,  1928, 
no  member  of  the  New  York  Title  and  Mortgage  Company 
was  on  the  board  of  directors  of  the  Capitol  Company  in 
November,  1928,  but  with  respect  to  the  other  minutes  of 
the  board,  purporting  to  be  the  minutes  of  the  meeting  of 
November  12,  1928,  which  were  written  up  in  March,  1929, 
with  respect  to  the  preparation  of  those  minutes,  my  an¬ 
swer  would  be  otherwise;  no  member  nor  official  connected 
with  the  New  York  Title  and  Mortgage  Company  knew 
of  those  minutes  at  that  time,  other  than  Mr.  Earnest  and 
myself,  who  were  simply  acting  as  attorneys  in  fact  for 
the  New  York  Company.  We  were  not  acting  under  any 
agency  contract,  but  under  a  separate  contract  which  gave 
us  limited  authority  to  sign  and  deliver  policies  of  title 
insurance  of  the  New  York  Title  and  Mortgage  Company 
for  that  limited  purpose. 

188  Thereupon,  on  re-redirect  examination,  witness 
further  testified  as  follows: 

I  say  that  in  March — June  21, 1928,  on  such  inspection  as 
1  had  made  in  Baltimore  I  believed  at  that  time  the  state¬ 
ments  in  the  letter  of  June  21, 1928,  to  be  true.  I  had  occa¬ 
sion  to  change  my  mind  later.  I  have  just  testified  with 
respect  to  the  condition  of  the  plant  in  March,  1929,  that 
the  records  went  back  to  1915,  and  of  my  own  knowledge, 
I  would  not  know  and  cannot  say  whether  the  records  in 
the  title  plant  of  the  Capitol  Title  and  Guarantee  Com¬ 
pany  at  that  time  covered  probate  records,  bonds  and 
recognizances  and  the  law  and  equity  records. 

I  know  what  the  limitation  period  is  for  real  estate.  It 
is  12  years.  There  are  tvro  sections  of  the  Code,  one  in 
respect  to  the  statute  of  limitations  and  the  other  with  re¬ 
spect  to  adverse  possession.  Section  111  of  the  Code  deals 
with  adverse  possession,  the  existence  of  infancy  would 
take  it  over  a  period  of  22  years.  That  has  been  the  statute 
of  limitations  since  1901.  Mr.  Duncan  came  into  the  per¬ 
sonnel  of  the  Capitol  Title  and  Guarantee  Company  about 
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April,  1929,  actively,  but  otherwise  some  time  pr^or  to  that 
date,  in  December,  1928.  I  believe  it  was  on  April  1,  1929, 
that  he  began  to  work  in  the  office.  I  believe  th(e  records 
show  how  long  he  stayed  there.  He  wrote  his  resignation. 
It  was  about  three  weeks,  it  may  have  been  longer. 

Thereupon,  further  to  maintain  the  issues  on  her  part 
joined,  the  plaintiff  called  D.  R.  Hutchison,  who,  having 
been  duly  sworn,  testified,  as  follows : 

i 

189  My  full  name  is  D.  R.  Hutchison.  I  was  formerly 
connected  with  the  Capitol  Title  and  Guarantee 

Company  as  assistant  treasurer,  and  had  chargje  of  the 
Accounting  Department.  I  had  charge  of  the  boop.  I  do 
not  know  whether  I  was  the  active  treasurer;  I  signed 
checks  as  one  of  the  signers.  As  to  whether  Mr.  Thomson 
was  actual  treasurer,  as  well  as  the  nominal  treasurer,  well, 
I  took  care  of  the  cash  that  was  coming  in  and  I  signed 
checks  and  checked  up  the  bills  for  payment.  Mr.  Thomson, 
as  treasurer,  so  far  as  I  know,  attended  the  board  peetings 
and  signed  the  checks  and  signed  the  stock  certificates.  In 
response  to  a  subpoena  duces  tecum  I  have  produced  certain 
records,  being  a  typewritten  copy  of  a  report  that]  I  made 
to  Mr.  Thomson  as  of  June  30,  and  in  the  report  }s  shown 
the  balance  sheet,  and  the  comparative  statement  ofi  income, 
cash  receipts  and  accounts  receivable  and  investment. 
This  report  is  as  of  June  30.  The  income  and  expense 
statement  is  from  October  1,  1928  to  June  30, 1929. !  I  think 
this  report  was  made  of  my  own  volition.  No  one  asked 
me  to  make  it,  but  any  good  accountant  would  balance  up 
the  books  every  month.  This  is  the  first  month  I  wp  there 
and  I  balanced  up  the  books  and  took  off  this  statement. 
The  balance  sheet  was  taken  off  as  shown  by  thd  books. 
The  comparative  statement,  a  copy  of  the  work  sheet  was 
left  there  by  Mr.  Humphries.  The  work  sheet  of  Mr. 
Humphries  was  a  part  of  the  records  of  the  Capitpl  Title 
and  Guarantee  Company  at  the  time  I  employed  it  as  a 
basis  of  this  report.  The  work  sheets  are  not  a  Jpart  of 
the  original  records,  but  that  was  among  the  data!  that  I 
had.  I  went  there  the  latter  part  of  June,  and  some  time 
between  the  time  I  went  there  and  June  30,  Mr.  Humphries 
gave  me  this  report,  I  suppose,  so  I  would  nbt  have 

190  to  do  it  over  again.  I  do  not  know  in  what  capacity 
Mr.  Humphries  made  up  the  work  sheet  to  which 
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I  referred.  I  know  he  was  employed  by  the  Capitol  Title 
and  Guarantee  Company.  The  entire  report  that  I  have 
in  my  possession  is  based  upon  the  records  that  I  found 
among  the  files  of  the  Capitol  Title  and  Guarantee  Com¬ 
pany,  and  so  far  as  I  know,  I  think  the  report  is  accurate 
and  reflects  with  accuracy  the  records  which  vrere  used  as 
the  basis  of  it.  I  do  not  know  whether  or  not  that  is  accu¬ 
rate  as  reflecting  information  from  the  records  in  the  pos¬ 
session  of  the  Capitol  Company  at  that  time,  including  Mr. 
Humphries’  work  sheet;  I  cannot  say  that  Mr.  Humphries’ 
report  is  accurate.  The  other  schedules  I  have  here,  the 
ones  I  signed,  are  correct  accounts.  I  made  them.  In  my 
report  I  say  this,  that  there  is  submitted  here  a  compara¬ 
tive  statement  showing  the  income  and  expenses  as  set  up 
by  Mr.  Humphries  for  the  period  from  October  1,  1928  to 
June  30,  1929,  and  I  do  not  assume  to  know  the  accuracy 
of  that  statement,  that  is,  of  his  report.  The  work  sheet 
of  Mr.  Humphries  is  an  exact  copy  of  the  work  sheet  that 
lie  gave  me  and  that  is  as  far  as  I  know. 

Thereupon  counsel  for  plaintiff  offered  the  report  in  evi¬ 
dence.  Counsel  for  the  defendant,  New  York  Title  and 
Mortgage  Company,  objected  to  the  report  on  the  ground, 
first,  that  it  is  in  no  way  binding  on  the  New  York  Title 
and  Mortgage  Company,  second,  objection  to  the  admission 
of  this  report  in  evidence  and  the  exhibit  attached  to  it,  the 
Humphries’  reports,  on  the  ground  the  witness  has  just 
testified  lie  does  not  —  whether  it  is  accurate ;  that  it  was 
not  prepared  under  his  direction,  he  simply  copied  the  work 
sheet  that  was  left  with  him  by  a  man  named  Humphries, 
and  for  that  reason  it  should  not  be  received  in 
191  evidence  against  this  defendant.  Whereupon,  the 
Court  sustained  the  objection. 

Witness,  continuing,  testified:  Before  making  up  my 
report,  I  did  not  see  the  Shannahan  &  Humphries  report. 
I  have  not  had  occasion  since  I  looked  at  the  Shannahan  & 
Humphries  report  to  see  whether  or  not  the  figures  I  have 
used  in  my  report  accurately  reflect  what  the  Humphries 
report  contains.  I  do  not  know  whether  it  is  the  same  or 
not. 

Whereupon  the  following  occurred: 4 4  Will  you  state  what 
you  did  with  this  report  when  you  made  it!”,  to  which 
question  counsel  for  defendant,  New  York  Title  and  Mort- 
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gage  Company,  objected  on  the  ground  that  thb  report  is 
not  in  evidence  and  counsel  for  plaintiff  had  nb  right  to 
examine  the  witness  as  to  it,  which  objection  was  overruled 
by  the  Court. 

Witness,  continuing,  testified,  as  to  what  I  did  with  the 
report,  as  I  recall,  I  had  the  messenger  boy  deliver  the 
original  copy  of  it  to  Mr.  Eliot  Thomson,  and  tjhe  second 
copy,  as  I  recall,  was  delivered  to  Mr.  Dent.  I  doj  not  know 
whether  Mr.  Dent  was  at  that  time  an  officer  of  t^ie  Capitol 
Title  and  Guarantee  Company.  This  report  beca|me  a  part 
of  the  official  files  of  the  Capitol  Company.  I  do! not  know 
of  my  own  knowledge  who  made  up  what  has  beeif  referred 
—  here  as  the  Humphries’  report,  nor  under  who^e  author¬ 
ity  the  Humphries’  report  was  made  up. 

Whereupon  counsel  for  plaintiff  offered  in  evidence  the 
Humphries  report,  which  was  received  in  evidence,  marked 
plaintiff’s  Exhibit  No.  24.  | 

Whereupon,  counsel  for  plaintiff  again  offered  in  evi¬ 
dence  the  Hutchison  report,  subject  to  a  check-up  with  the 
Humphries  report  and  subject  to  verification.  Counsel  for 
defendant,  New  York  Title  and  Mortgage  Company, 
192  objected  on  the  grounds  previously  stated  as  to 
memorandum  or  work  sheet  which  is  attached  as  an 
exhibit  to  the  Hutchison  report.  After  argument,  the  court 
ruled  that  counsel  for  plaintiff  might  show  on  wbat  basis 
the  report  was  made  before  making  the  offer  to  introduce 
it  in  evidence.  ! 

I 

Whereupon  witness,  continuing,  testified,  as  jto  what 
other  information  than  the  Humphries  report  did  I  make 
up  my  report,  well,  this  is  the  balance  sheet  as  reflected  by 
the  accounts  in  the  books,  the  general  ledger  of  the  Capitol 
Title  and  Guarantee  Company.  My  report  was  addressed 
to  Mr.  Eliot  Thomson,  Treasurer  of  the  Capitol  Cbmpany. 
That  is  shown  here,  the  balance  sheet  as  of  June  30,  as  a 
part  of  the  books,  from  the  books  of  the  Capitol  Tfitle  and 
Guarantee  Company.  This  I  made  up  myself  fforn  the 
general  ledger.  As  to  whether  I  was  employed  by  the  com¬ 
pany  to  make  that,  I  assumed  it  as  part  of  my  duties  as 
assistant  treasurer  and  head  bookkeeper  and  cashier,  to 
make  it  up.  I  had  no  definite  instructions  to  make  it  up. 
As  to  whether  so  much  of  that  report  as  represented  my 
work  and  labor  can  be  segregated  from  so  much  of  it  as 
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is  based  on  the  Humphries  report,  there  is  one  sheet  in 
this  group  of  sheets  that  is  a  copy  of  the  Humphries’  sheet; 
the  rest  of  it  is  my  own  work  sheets,  made  from  the  books. 

Whereupon,  after  argument,  the  Court  admitted  in  evi¬ 
dence  the  Hutchison  report,  including  the  Humphries  ’  work 
sheet,  subject  to  verification  as  to  the  Capitol  Company, 
but  excluded  the  Humphries’  work  sheet  as  to  the  New 
York  Title  and  Mortgage  Company. 

Witness,  continuing,  testified:  Referring  to  the  portion 
of  the  report  prepared  from  the  records  of  the  Capitol 
Title  and  Guarantee  Company,  exclusive  of  the  data 
193  from  the  Humphries  report,  as  to  whether  I  can 
turn  to  this  report  and  indicate  the  financial  condi¬ 
tion  of  the  Capitol  Title  and  Guarantee  Company  during 
its  operation,  I  cannot  do  it  from  this  report.  All  I  could 
do  is  to  state  the  financial  condition  as  of  a  certain  date, 
not  between  dates.  I  refer  to  the  balance  sheet  as  per  books 
on  June  30,  1929.  It  will  show  the  condition  as  the  books 
showed  it  as  of  that  date,  but  it  will  not  show  any  progress 
as  between  dates.  Indicating  from  the  balance  sheet  as  of 
June  30,  1929,  the  profit  and  loss  statement  shows  a  deficit 
of  $11,785.72;  explaining  title  and  loss  item  of  $39,729,  that 
is  profit  and  loss  and  is  made  up  of  the  difference  between 
income  and  expenses  of  $39,727.  That  deficit  of  $39,000 
plus,  covers  the  period  from  the  beginning  of  business 
October  1,  1928,  to  June  30,  1929.  They  had  accumulated 
what  is  called  profit  and  loss,  $39,727.05,  as  a  loss  and 
there  would  be  title  losses,  which  were  losses  paid  out,  as 
J  recall,  because  of  mistakes  made,  amounting  to  $1,485.02. 
They  had  set  aside  a  contingent  fund  of  $3,500  as  an  ex¬ 
pense  item  that  had  not  been  paid.  They  just  anticipated 
they  would  have  that  much  expense  in  litigation.  That 
makes  a  total  of  $44,712.07,  less  a  credit  in  the  deficit 
account  of  $3,313.09,  giving  a  net  deficit  of  $41,398.98,  and 
then  to  find  out — the  capital  surplus  would  have  to  be  sub¬ 
tracted  from  that;  the  capital  surplus  account,  $53,184.70, 
leaving  a  net  capital  deficit  of  $11,785.72.  There  is  no  other 
sheet  other  than  the  one  I  have  just  referred  to  showing 
the  condition  of  the  Capitol  Company  during  that  period, 
only  the  schedules  supporting  their  balance  sheet.  The 
cash  statement  just  shows  how  the  cash  assets  are  dis¬ 
tributed  between  the  banks,  the  same  with  accounts  receiv- 
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able.  The  comparative  statement  of  income  and 

194  expenses  for  the  period  from  October  1, 1?28  to  June 
30, 1929,  showing  a  total  income  for  that  period  from 

from  all  sources  to  be  $35,004  is  correct. 

At  this  point  counsel  for  defendant,  New  York  Title  and 
Mortgage  Company,  called  the  Court’s  attention|to  the  fact 
that  counsel  for  plaintiff  is  now  directing  the  fitness’  at¬ 
tention  to  the  memorandum  that  was  excluded  as  ito  the  New 
York  Title  and  Mortgage  Company. 

I 

The  witness,  continuing,  testified :  The  total  expenses  for 
that  period,  as  shown  by  this  report,  is  $74,731  plus,  is  cor¬ 
rect,  so  tnat  according  to  this  report,  during  this  period, 
there  was  an  operating  loss  of  $39,727.  Thereupon  witness 
was  handed  report,  plaintiff’s  exhibit  No.  24,  and  asked  to 
state  what  period  it  covered,  answered,  the  balance  sheet  is 
as  of  June  30, 1929.  The  statement  of  income  and  expenses 
is  from  October  1,  1928  to  June  30,  1929.  I  did  not  consult 
the  ledger  of  the  Capitol  Title  and  Guarantee  Company  in 
making  up  that  summary  and  comparative  statement.  I 
copied  it  from  the  work  sheet  of  Mr.  Humphries  which  I 
showed  you.  I  do  not  mean  the  Shannahan  &  liumphries 
report  made  up  for  the  New  York  Title  and  Mortgage  Com¬ 
pany,  I  mean  the  work  sheet  made  by,  and  handed  to  me  by 
Mr.  Humphries.  I  have  never  examined  the  report  touching 
the  financial  condition  of  the  Capitol  Title  and  Guarantee 
Company  made  by  Shannahan  &  Humphries.  I  hjave  never 
looked  at  that.  I  have  examined  the  ledger  of  tile  Capitol 
Title  and  Guarantee  Company  during  the  time  jl  was  as¬ 
sistant  treasurer.  I  had  a  young  lady  assisting  m£,  and  be¬ 
tween  the  two  of  us,  we  made  up  the  entries  in  the  ledger. 
Those  made  by  me  in  the  book  were  correct,  and  tljose  made 
under  my  supervision  were  also  correct.  Thereupon,  a  book 
was  handed  to  witness  which  he  identified  as  the  ledger 
of  the  Capitol  Title  and  Guarantee  Company.  Wit- 

195  ness  requested  to  look  at  the  report  and  tell  pbe  finan¬ 
cial  condition  of  the  Capitol  Title  and  Guarantee 

Company,  giving  the  summary  of  the  earliest  month  covered 
by  the  report,  which  was  October,  1928,  and  was  then  asked, 
4  4  Can  you  state,  Mr.  Hutchison  from  that  report^  whether 
the  company  was  solvent  or  insolvent  ?  ’  ’ 
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The  Witness:  Well,  not  from  this  report.  From  this 
sheet,  it  shows  the  company  was  solvent,  as  of  June  30, 
1929.  The  total  assets  were  $394,000  and  that  included  the 
plant  value  of  $272,500.  That  item  is  carried  on  the  books 
as  the  value  of  the  plant  of  $272,500,  that  is  correct.  The 
gross  income  for  the  month  of  October,  1928, 


was  .  $872.15 

Operating  cost  for  that  month  was .  12,352.88 

November  income  .  1,602.49 

November  operating  expense .  15,987.10 


When  I  got  up  this  report  I  had  a  copy  delivered  to  Mr. 
Thomson,  the  treasurer,  and  I  delivered  a  copy  to  Mr.  Dent, 
the  general  manager. 

Thereupon  plaintiff  offered  the  ledger  in  evidence.  De¬ 
fendant  objected  to  the  ledger  on  the  ground  that  plaintiff 
should  specify  the  entries  desired  from  the  ledger;  that  the 
ledger  contains  manv  irrelevant  items  and  would  necessarily 
encumber  the  record,  was  received  in  evidence;  objection 
overruled  and  exception  noted,  the  Court  stating  that  the 
ledger  would  be  received  in  evidence  as  against  the  defend¬ 
ant,  New  York  Title  and  Mortgage  Company,  from  the  time 
the  witness  came  with  the  Capitol  Company  in  June  or  July, 
1929,  and  as  against  the  Capitol  Title  and  Guarantee  Com¬ 
pany  from  the  beginning  of  business  by  that  company. 
Whereupon  the  said  ledger  was  received  in  evidence  and 
marked  plaintiff’s  Exhibit  No.  25. 

196  Whereupon  the  witness  was  requested  to  look  at 
the  ledger  and  tell  the  condition  of  the  company  when 
it  closed  business,  went  out  of  business  in  June,  1930,  to 
which  objection  was  made  by  defendants  on  the  ground  pre¬ 
viously  stated  and  because  the  condition  of  the  company  as 
of  June  1,  1930,  was  too  remote  as  bearing  on  any  transac¬ 
tion  in  March,  1929.  Objection  being  overruled,  exception 
was  dulv  noted. 

Witness,  continuing,  testified,  referring  to  ledger,  page 
headed  “ deficit”,  from  October  1,  1928  to  June  12,  1930,  as 
to  the  financial  condition  of  the  company,  according  to  this 
book,  answered,  that  account  shows  that  after  foreclosure 
there  was  a  deficit  of  $395,722.49;  the  ledger  shows  it  was 
sold  for  foreclosure.  The  ledger  page  shows  that  the  New 
York  Title  and  Mortgage  Company  loaned  the  Capitol  Title 
and  Guarantee  Company,  $23,000.  On  April  2,  1930,  they 
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loanded  $10,000,  April  4,  $5,000;  April  29,  $1,00Q ;  May  — , 
$2,500;  May  29,  $2,500,  and  June  12,  $2,000,  totkl  $23,000. 
The  Capitol  Company  did  not  pay  that  back,  an^L  it  is  my 
understanding  that  it  is  that  $23,000  which  is  covered  by  the 
chattel  trust  shown  on  the  ledger  sheet.  The  enjtry  in  the 
ledger,  June  12,  1930,  balance  $13,000  is  the  balance  of  the 
loan  of  $23,000.  At  the  foreclosure,  it  was  bought  in  at 
$10,000  and  that  w’ould  show  $13,000  still  unaccoiinted  for, 
still  due  the  New  York  Title  and  Mortgage  Company4. 
There  is  nothing  in  this  ledger  that  the  Capitol  Title  and 
Mortgage  Company  ever  had  a  surplus  account,  that  they 
had  laid  aside  any  surplus  for  preferred  stock,  or  other- 
wise ;  not  paid  in  surplus  or  capital  surplus.  I  (fo  not  re¬ 
call  that  the  books  show  any  any  capital  surplu^.  As  to 
whether  the  Capitol  Title  and  Guarantee  Company  ever 
created  a  surplus  account  of  $500,000,  as  shown  in 
197  one  of  these  circulars,  or  that  they  intended  to  create 
that  fund,  the  only  surplus  the  book  shows  is  the 
amount  paid  in,  over  and  above  the  par  value  of  j  the  pre¬ 
ferred  stock,  and  the  dollar  share,  I  think,  is  the  value  on 
common  stock.  The  book  only  shows  the  surplu^  that  is 
paid  in.  When  you  sell  stock  for  par,  no  par  stock,  Vou  have 
to  account  some  place  for  the  money  received,  and  when  we 
have  no  par  stock,  it  is  either  valued  at  so  muclf  par,  or 
credited  to  paid  in  surplus.  I  do  not  know  of  anvj  surplus 
being  set  aside.  As  to  whether  any  part  of  the  $500^000  sur¬ 
plus  referred  to  in  circular  plaintiff’s  exhibit  No.  4,  was 
ever  set  aside,  it  depends  upon  what  would  be  nieant  by 
laying  aside.  If  it  means  taking  dollars  and  cents  and  put¬ 
ting  them  into  separate  accounts  on  the  books,  in  th^t  sense, 
it  never  was  done.  All  the  money  that  ever  came  Jin  from 
the  sale  of  stock  was  used  in  operating  and  building  the 
plant  and  they  never  had  a  reserve  fund,  not  in  tlfe  sense 
that  you  are  talking  about.  I  understand  you  are|  talking 
about  setting  aside  actual  cash.  They  never  did  that.  They 
never  had  a  set-up.  They  had  plenty  of  cash,  but  used  it 
for  other  purposes.  The  Capitol  Title  and  Guarantee  Com¬ 
pany  never  paid  dividends  on  preferred  stock  or  on  cjommon 
stock.  By  reference  to  the  books,  the  only  Weinstein  ac¬ 
count  I  find  is  the  one  beginning  June  30,  1929.  Referring 
to  the  ledger  under  the  heading  ‘ ‘  Stock  Sales  Advanced”, 
I  could  not  tell  the  total  amount  paid  by  the  Capital  Title 
and  Guarantee  Company  to  N.  S.  Weinstein,  unlesk  I  ran 
back  over  all  of  the  account.  Those  are  not  my  figures. 
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This  $24,000  is  my  figure.  I  cannot  tell  whether  it  was  paid 
to  Weinstein.  My  figure  of  $24,000  is  a  journal  entry.  That 
does  not  necessarily  indicate  that  he  received  that 

198  amount ;  that  is  a  voucher  register ;  that  is  probably 
a  payment,  but  I  do  not  know  'whether  it  is.  The 

entry  does  not  indicate  that  the  company  paid  Weinstein 
that  amount,  i  It  indicates  that  that  was  charged  to  him ; 
whether  he  was  paid,  or  somebody  else  was  paid  for  his 
account,  cannot  be  told  without  going  back  to  the  books. 
There  is  a  way  to  get  at  this  item  from  the  books  by  taking 
these  voucher  registers  and  running  back  through  the  books. 
As  to  whether  I  could  get  that  from  the  voucher  register, 
the  first  one;  the  second  one  came  from  the  journal.  I  do 
not  know  whether  that  is  correct.  I  did  not  personally  do 
that,  that  was  before  my  time.  I  did  take  this  book  as  cor¬ 
rect.  You  could  not.  tell  from  the  ledger  of  the  Capitol  Title 
and  Guarantee  Company  how  much  N.  S.  Weinstein  received 
from  that  corporation.  It  can  be  determined  from  the 
voucher  register  in  the  cash  book.  I  do  not  know  where 
those  books  are.  As  to  whether  or  not  it  is  a  fact  that  when 
the  Capitol  Title  and  Guarantee  Company  borrowed  the 
$23,000  from  the  New  York  Title  and  Mortgage  Company 
in  April,  1930,  if  they  did  not  have  to  have  that  money  in 
order  to  keep  the  doors  of  the  Capitol  Title  and  Guarantee 
Company  open,  I  answer,  if  we  could  have  sold  quickly  our 
accounts — if  we  could  have  sold  our  liquid  assets,  we  would 
not  have  had  to  have  the  $23,000,  right  at  that  time.  The 
liquid  assets  the  Capitol  Title  and  Guarantee  Company 
owned  at  that  time  were  notes  receivable,  and  accounts  re¬ 
ceivable.  I  do  not  recall  how  much  that  amounted  to.  Thev 

* 

would  have  paid  up  the  debt.  It  did  not  just  run  $2,000  or 
$3,000,  or  something  like  that,  as  I  recall,  it  was  over. 

199  By  reference  to  the  books,  they  show  that  as  of  April 
1,  1930,  the  Capitol  Title  and  Guarantee  Company 

had  in  the  bank  on  that  date,  $18.80;  $50  on  hand,  and 
$5,840.08  in  accounts  receivable.  I  cannot  tell  how  long 
accounts  receivable  had  been  standing  unpaid.  The  books 
do  not  show  that.  This  is  a  control  account ;  this  is  a  ledger. 
In  addition,  the  books  show  it  had  $24,202.50  in  subscrip¬ 
tions  to  capital  stock.  Stocks  that  had  been  sold  and  not 
paid  for,  both  common  and  preferred.  As  to  how  payments 
were  being  made,  some  had  notes  payable  at  different  times 
and  some  were  just  monthly  installments.  I  do  know  that 
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the  company  was  making  an  effort  to  get  people  |to  pay  all 
their  unpaid  subscriptions.  From  the  other  books  here  it 
would  take  quite  a  long  time  to  get  any  items  showing 
amounts  that  were  paid  by  the  Capitol  Title  and  Guarantee 
Company  to  N.  S.  Weinstein.  It  is  going  to  take  a  long  time 
to  do  that,  I  would  not  want  to  attempt  the  job  under  a 
couple  of  days.  You  have  got  to  go  through  each  account, 
and  there  are  possibly  35  to  45  entries  on  a  page  and  I  do 
not  know  how  long  it  would  take.  I  had  not  examined  their 
accounts  sufficiently  to  state  in  a  general  way  what i the  books 
show  as  to  the  Weinstein  account.  I  am  not  familiar  with 
it  and  have  never  touched  it. 

| 

i 

Thereupon,  on  cross-examination  (by  Mr.  Rogers),  wit¬ 
ness  further  testified  as  follows : 

On  direct  examination  I  testified  that  the  moneyf  received 


from  the  sale  of  stock  was  used  both  for  operating  expenses 
and  also  building  up  the  plant.  It  is  not  a  fact  that  the 
money  that  was  used  in  building  up  the  plant  was  properly 
charged  as  capital  account  on  the  books  of  the  company. 

They  did  not  charge  it  so.  They  charged  it,  we 
200  charged  it  to  payroll  as  expenses,  it  should  ljave  been 
capitalized.  The  New  York  Title  and  Mortgage 
Company  made  a  loan  or  advance  to  the  Capitol  title  and 
Guarantee  Company  in  the  spring  of  1930  to  jhe  total 
amount  of  $23,000.  That  money  was  used  to  pay  of  the 
running  expenses  from  that  time  up  to  June  12,  and  paid 
all  the  debts  that  we  had  accumulated  up  to  the  time  the 
loan  was  made ;  all  of  the  accounts  payable,  up  to  the  time 
the  loan  was  made;  they  were  paid  off.  At  the  time  the 
Capitol  Title  and  Guarantee  Company  ceased  business  in 
June,  1930,  it  owed  the  New  York  Title  and  Mortgage  Com¬ 
pany  $13,000.  At  the  time  the  Capitol  Company  closed  its 
business  in  June,  1930,  as  to  whether  it  did  owe  njioney  to 
any  other  credit,  if  it  did,  the  New  York  Title  ai}d  Mort¬ 
gage  Company  either  paid  it  right  off  that  day  of  [the  sale, 
just  before  or  after  the  sale,  either  one  or  the  other.  At 
the  time  the  Capitol  Company  ceased  business  it!  did  not 
owe  money  to  anybody  other  than  the  New  York  Cpmpany. 
It  did  not  owe  anybody  anything  for  carrying  on  1}he  busi¬ 
ness  of  the  Capitol  Title  and  Guarantee  Compaiiy  other 
than  the  New  York  Title  and  Mortgage  Company. 
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Thereupon,  on  cross-examination  (by  Mr.  Vandoren),  the 
witness  further  testified : 

The  work  sheet  attached  to  plaintiff’s  exhibit  No.  24, 
covers  a  period  from  the  opening  of  business  by  the  Capitol 
Title  and  Guarantee  Company,  that  is,  from  October  1, 1928 
through  June,  1929;  that  is  what  it  is  headed  on  the  sheet, 
and  I  assume  that  it  is  the  period  covered.  This  sheet  was 
not  made  up  by  me,  that  is,  the  work  sheet  we  are  talking 
about,  made  up  by  Mr.  Humphries.  As  to  whether  I  know 
the  figures  which  appear  on  that  sheet  are  correct  or  have 
been  verified  by  me,  the  only  thing  that  I  have  ever  noticed, 
was  that  this  total  deficit  which  is  shown  here  of 
201  $39,000  has  been  carried  forward,  right  straight 

through ;  that  is  the  only  way  I  know  from  the  time  I 
took  over  the  books,  I  started  out  with  the  deficit  of  $39,- 
727.05  and  I  continued  that  on,  showing  any  additional,  sub¬ 
tracted  from  any  profit  and  loss,  during  my  time,  and  when 
I  ended  my  books,  they  closed  out  all  right  so  I  could  as¬ 
sume  that  was  the  way  the  books  showed  it.  I  did  not  go 
back  and  ma^e  any  adjustments  in  credits  or  anything;  I 
just  carried,  kept  carrying  it  forward;  and  I  have  no  per¬ 
sonal  knowledge  of  anyone  of  the  items  appearing  in  this 
sheet.  Attention  of  witness  called  to  heading  “Expenses, 
where  appears  the  terms  plant  salaries,  plant  upkeep,  show¬ 
ing  a  total  of  $5,603.15,  embracing  the  whole  period  that 
was  charged  to  operating  expenses.  At  least  under  some 
systems  of  accounting  that  would  properly  be  chargeable 
to  capital  account,  capital  investment.  Referring  to  the 
entry  covering  the  same  period,  under  “Expenses,”  the 
item,  advertising,  $2,337.35,  I  have  no  personal  knowledge 
as  to  whether  that  was  advertising  incident  to  opening  of 
the  business  and  continuing  during  the  first  three  months. 
All  I  know  is  that  we  only  had  one  advertising  account,  and 
I  cannot  tell  whether  from  this  report,  whether  that  adver¬ 
tising  was  charged  to  this  account  or  not.  I  became  an  em¬ 
ployee  of  the  Capitol  Title  and  Guarantee  Company  in 
the  last  week  of  June,  1929,  and  continued  until  June  12, 
1930.  From  the  time  I  came  with  the  Capitol  Title  and 
Guarantee  Company  until  April,  1930,  that  company  was 
solvent,  meetings  its  accounts  payable,  and  in  some  in¬ 
stances,  discounting  bills  payable  accounts,  regularly. 

Thereupon,  on  redirect  examination  (by  Mr.  David),  wit¬ 
ness  further  testified  as  follows : 
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As  to  whether,  as  a  matter  of  fact,  fromimy  report 

202  I  show  a  loss  every  month,  from  my  report  I  think 
they  did  lose  money  nearly  every  monthJ  Witness 

■was  asked,  if  it  is  not  a  fact  that  the  books  shojv  that  the 
company  lost  money  every  month  with  the  possible  excep¬ 
tion  of  one  month  from  the  time  they  opened  October,  1928, 
until  they  were  sold  out  in  June,  1930,  answered,  we  can’t 
go  by  the  books  as  to  earnings  or  expenses.  You  cannot 
go  by  the  books  for  the  reason  that  the  income  on  the  books 
was  not  reported  as  income  until  an  examination  qf  the  title 
was  entirely  completed.  That  meant  that  if  it  took  three 
months  or  two  months  or  one  month — assuming  we  took 
two  months  to  examine  a  title,  we  would  have  material  and 
labor  charged  up  two  months  in  advance  of  ai|y  income 
shown  on  the  books.  From  the  report  there  is  a  deficit  of 
$39,000  plus,  but  the  books  do  not  properly  reflect  it.  As 
to  whether  they  lost  monev  everv  month  according  to  what 
the  books  show,  over  the  whole  period  there  was  a  loss  of 
money  but  some  times,  from  month  to  month — .  It  is  a  fact 
that  the  entire  capital  of  the  corporation  had  been  ex¬ 
hausted.  As  to  how  I  arrived  at  the  opinion  thai}  the  com¬ 
pany  was  solvent,  as  I  understand  it,  insolvency  iq  whether 
you  can  pay  your  debts  promptly  in  a  going  concern,  and 
whether  or  not  you  have  liquid  assets  sufficient  tq  pay  the 
debts.  The  corporation  did  have  liquid  assets  op  which  it 
could  realize  up  until  foreclosure.  The  foreclosure  came 
about  because  they  could  not  pay  the  loan.  I  was  with  the 
company  from  the  last  week  of  June,  1929  to  June  12,  1930. 
When  they  foreclosed  on  the  corporation,  I  did  |not  quit. 
I  continued  with  the  New  York  Title  and  Mortgage  Com¬ 
pany  for  a  little  over  a  year.  They  continued  tq  run  the 
plant  and  took  the  staff  over. 

203  Thereupon,  on  recross  examination  (by  Mr.  Van- 
doren),  witness  further  testified  as  follows:! 

In  my  opinion  the  books  would  not  accurately  reflect  the 
operating  expenses  of  the  company  and  these  reports  are 
predicated  upon  the  books  and  these  reports  would  |not  then 
accurately  reflect  the  operation  of  the  company. 


Thereupon,  on  re-redirect  examination  (by  Mr.  David), 
■witness  testified  as  follows : 

As  to  why  they  would  not  reflect  a  true  financial  condi¬ 
tion  of  the  company,  well,  at  any  given  period  that  you 
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stopped,  except  the  last  period  there  was  reflected,  of 
course,  the  true  condition  when  they  were  foreclosed,  be¬ 
cause  everything  was  chopped  right  off.  But  any  period 
prior  to  that  time,  you  would  have  to  adjust  your  income  to 
take  care  of  cases  in  process;  you  would  have  to  adjust 
your  expenses  that  were  paid  in  any  one  month,  that  were 
incurred  in  another ;  because,  this  company  did  not  account 
for  income  until  everything  was  completed,  and  turned  over 
to  customers.  They  did  not  account  for  expenses  until  the 
expenses  were  paid.  Now  if  they  did  not  pay  a  bill  for  two 
months  the  expenses  would  show  two  months  later.  That 
was  because  the  books  are  not  kept  on  a  strictly  accrual 
basis,  by  any  means.  Continuing,  the  witness  said,  that  when 
the  two  months  elapsed  and  you  collected,  you  just  made  an 
entry  of  the  case.  In  the  interim  the  outstanding  accounts 
were  merely  carried  as  bills  receivable  on  the  completed 
work.  But  about  the  work  that  was  not  completed,  we  did 
not  account  for  the  expenses  in  running  that  title,  and  did 
not  enter  the  expenses,  until  the  title  was  completed.  That 
is  what  I  mean.  The  trouble  or  difficulty  with  the  books  was 
just  that j way;  they  started  out  with  that  system  of 
204  accounting  and  nobody  changed  it.  I  did  not  change 
it  when  I  came  along  as  assistant  treasurer  because  I 
was  not  the  boss,  but  I  did  suggest  to  the  treasurer  that  I  be 
allowed  to  change  the  bookkeeping  system.  They  would  not 
allow  me  to  do  that,  but  I  did  make  a  few  changes.  It  is  not 
possible  to  find  out  the  financial  condition  of  the  company  for 
any  given  period.  No  inventories  were  ever  taken.  I  could 
not  take  the  books  themselves  and  tell  what  the  financial  con¬ 
dition  of  the  company  is. 

Thereupon,  further  to  maintain  the  issues  on  her  part 
joined,  the  plaintiff  called  as  a  witness  J.  Roger  Yates, 
who,  having  been  duly  sworn,  testified  as  follows: 

My  name  is  J.  Roger  Yates.  I  live  at  119  Peabody  Street, 
Northwest;  my  profession,  certified  public  accountant, 
worked  for  Wooden  &  Benson.  I  am  a  member  of  the  firm 
and  am  a  certified  accountant.  I  have  been  such  since  1929. 
Wooden  &  Benson  are  certified  accountants.  Their  main 
office  is  in  Baltimore  and  they  have  a  Washington  office, 
located  at  1422  F  Street.  That  firm  was  employed  by  the 
stockholders’  committee,  which  was  composed  of  Mr.  Bar¬ 
bour,  Mr.  Latimer,  and  another  gentleman.  We  prepared 
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a  report.  I  did  it  personally,  with  the  assistance  bf  another 
man  who  worked  under  my  supervision.  As  to  the  books 
and  records  of  the  Capitol  Title  and  Guarantee  Company, 
which  I  examined,  well,  in  preparing  a  statement  like  that, 
of  course,  we  have  to  use  the  general  ledger  and  ^ny  neces¬ 
sary  subsidiary  records,  such  as  the  general  an<fi  cash  re¬ 
ceipts  and  cash  disbursements  and  the  voucher  records 
and  the  minute  book.  Our  report  covers  the  period  from 
the  beginning  of  business,  October  1,  192^,  to  Feb- 

205  ruary  22,  1930.  j 

l 

Thereupon  witness  identified  report  as  to  which  he  tes¬ 
tified.  The  said  report  was  offered  in  evidence  jby  plain¬ 
tiff.  The  report  being  offered  in  its  entirety  wifh  the  ex¬ 
ception  of  the  first  page,  and  pages  1  and  2,  ^hich  are 
simply  explanatory  of  the  contents  of  the  report.  |  The  por¬ 
tion  of  the  report  offered  being  the  pages  beginning  with 
Exhibit  A;  thereupon  the  defendant,  New  York  Title  and 
Mortgage  Company  objected  to  the  report  on  the  ground 
that  it  goes  far  beyond  the  date  on  which  the  purchase  of 
stock  was  made  by  plaintiff.  On  the  further  grofind,  that 
if  the  report  is  admitted  in  evidence  the  entirle  report 
should  go  in,  including  the  pages  containing  the  cbmments 
and  explanation  of  the  report.  The  Court  overruled  the 
objection,  and  admitted  the  report  against  the  defendant, 
New  York  Title  and  Mortgage  Company,  subject  jt o  a  mo¬ 
tion  to  strike.  (The  Court  admitted  the  entire  pap(er.)  To 
the  ruling  of  the  court,  exception  was  duly  noted.  !  Where¬ 
upon,  the  said  report  was  received  in  evidence  and  marked 
Exhibit  No.  26.  j 

IVhereupon,  the  witness  was  handed  the  report  (plain¬ 
tiff’s  Exhibit  No.  26)  and  asked  if  he  could  tell  from  the 
report  summaries  taken  from  the  records  of  thq  books 
of  the  Capitol  Title  and  Guarantee  Company  v|hat  the 
gross  income  of  the  title  business  of  that  company  from 
October  1,  1928  to  September  30,  1929.  Counsel  for  de¬ 
fendant,  New  York  Title  and  Mortgage  Company,  re¬ 
quested  that  the  objection  should  be  applied  to  this  whole 
line  of  examination  and  the  Court  stated,  he  understood  the 
objection  was  so  intended. 

•  Whereupon  witness  testified  that  the  report  shbws  in¬ 
come  from  October  1,  1928  to  September  36,  1929, 

206  $55,471.03.  The  other  income  they  received  was 
$23  dividend,  which  would  make  a  total  inqome  of 
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$55,494.03.  From  the  report  the  title  company  received 
from  October  1,  1929  to  February  22,  1930,  from  title 
fees,  $22,394.65,  and  the  other  income,  $805.84,  making  a 
total  income  of  $23,200.49.  From  the  report  it  appears 
that  the  Capitol  Title  and  Guarantee  Company  received 
from  the  sale  of  preferred  stock  during  the  period 
covered  by  the  report,  1720  shares,  sold  for  cash,  or  its 
equivalent,  $172,000.  They  sold  880  shares  of  common 
stock  at  $50,  o t  a  total  of  $44,000.  Other  than  those  items, 
they  received  part  payments  from  stock  sales  amounting 
to  $10,797.50,  making  a  total  of  $226,797.50.  I  haven’t  got 
figured  up  the  total  of  the  money  received  during  the 
period  covered  by  that  time,  October  1,  1928  to  February 
22,  1930.  I  have  been  over  this,  but  I  do  not  remember 
that.  The  total  money  received  by  the  company  from  Oc¬ 
tober  1,  1928  to  February  22,  1930,  was  $305,492.02.  The 
disbursements  they  made  during  that  period  from  October 
1,  1928  to  September  30,  1929  for  operating  expenses,  as 
shown  by  the  report,  was  $115,216.48.  The  operating  ex¬ 
penses  from  October  1,  1929  to  February,  1930  were  $43,- 
872.29.  The  cbmpany  paid  out  for  stock-selling  expenses, 
$21,797.67;  organization  expense,  $9,4S7.34;  installation  of 
system,  $1,962.50 ;  other  expenses,  $132.00.  They  paid 
to  N.  S.  Weinstein,  disburse  for  the  plant,  $24,827.27.  In 
payment  of  proceeds  of  stock  sales,  they  paid  N.  S.  Wein¬ 
stein,  $59,000,  and  made  other  advances  to  Weinstein  of 
$5,869.01.  The  item  of  furniture  and  fixtures  is  $11,388.96; 
and  prepaid  insurance,  $595.55;  total  disbursements  up  to 
that  point,  $294,149.07,  and  as  of  February  22,  1930,  the 
company  owed  $7,056.23,  which  was  made  up,  by 
207  account,  by  payroll,  $3,834.38;  account  of  rent, 
$607.50;  accounts  payable,  $2,252.07  and  credit  bal¬ 
ance  on  accounts  receivable,  $361.28.  They  had  assets  of 
$9,425.22,  which  was  made  up,  as  follows:  Cash  in  bank, 
$358.08;  petty  cash,  $42.38;  accounts  receivable,  $3,067.65; 
uncompleted  reports,  $3,955.97 ;  and  unliquidated  credits, 
$1,797.84;  the  Conway  Springs,  deposit,  $4  and,  notes  re¬ 
ceivable,  $200.'  There  was  a  reserve  allowed  for  bad  debts 
in  the  amount!  of  $1,750  at  that  time.  Exhibit  B.  of  the 
report  shows  operating  losses  for  the  year.  It  shows  that 
the  expenses  in  excess  of  the  income  that  year  was  $59,- 
722.45.  In  other  words,  they  had  title  fee  income  of  $55,- 
471.03,  and  expenses  of  $115,216.48,  leaving  a  net  operating 
loss  of  $59,745.45,  during  the  period  from  October  1,  1928 
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to  September  30,  1929.  The  operating  loss  during  the 
period  from  October  1,  1929  to  February  22,  1930  was 
$21,477.64.  During  that  period  they  took  in  in  title  fees, 
$22,394.65.  It  cost  them  to  do  business  in  the  sum  of 
$43,872.29.  The  item  at  the  bottom  of  the  page,  net  loss, 
$27,364.49,  is  the  final  net  loss  for  the  period  after  these 
unusual  items  of  income  and  expenses  are  considered.  Re¬ 
ferring  to  Exhibit  A,  page  2  of  the  reportj  the  third 
figure,  $123,572.30  is  the  final  net  deficit  after  Considering 
the  operating  losses  and  organization  expense^  and  stock 
sale  expenses  up  to  February  22,  1930.  Referring  to  page 
1,  Exhibit  A,  of  the  report  headed,  “  Capitol  Ti^le  &  Guar¬ 
antee  Company  Balance  Sheet,  February  22',  1930/  ’  and  to 
item  of  1060  shares  of  no  par  common  stock  at  ^1  adjusted 
value,  as  to  where  he  got  that  item  from,  that  fiad  been — 
the  value  had  been  adjusted  to  $1  by  the  directors.  They 
had,  of  course,  to  pay  a  higher  price  for  that,  j 

I 

208  Thereupon,  on  cross-examination  (by  Mr.  Rogers), 
witness  testified  as  follows :  j 

I  am  a  certified  public  accountant.  According  t|o  my  ideas 
as  to  what  is  a  balance  sheet  audit,  it  would  be  a  verification 
of  the  assets,  liabilities  and  necessarily  the  capital  and 
deficit  of  surplus  accounts.  The  audit  which  I  made  of  the 
books  of  the  Capitol  Title  and  Guarantee  Company  as  a 
basis  of  my  report  was  not  a  balance  sheet  audit.  I  do 
not  say  that.  These  figures,  however,  were  taker}  from  the 
records.  It  is,  of  course,  less  thorough  than  a  balance  sheet 
audit.  In  connection  with  my  examination,  and  the  audit 
I  made,  I  did  not  undertake  to  verify  the  entries  in  those 
books.  The  report  I  made  was  based  upon  the  ledger  entries 
that  I  found  and  were  pointed  out  to  me.  As  to  whether  the 
Capitol  Title  and  Guarantee  Company,  according  to  my 
report  and  what  I  was  advised,  as  a  result  of  my  $udit  was 
on  February  22,  1930,  solvent  or  insolvent,  according  to  the 
books,  well,  according  to  the  books,  the  assets  were|in  excess 
of  the  liabilities.  The  assets  exceeded  the  liabilities  on  that 
date,  according  to  the  books.  I  can  only  tell  at  tljie  end  of 
the  period,  February  22, 1930,  whether  the  Capitol  Title  and 
Guarantee  Company,  according  to  the  books  wa£  solvent 
or  insolvent. 

Upon  further  cross-examination  (by  Mr.  Vandoren),  wit¬ 
ness  testified  as  follows : 
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The  total  derived  by  the  Capitol  Company  from  the  sale 
of  stock  was  $172,000  from  the  preferred  stock ;  $44,000  from 
the  common  stock,  and  a  certain  amount  paid  in  for  stock 
subscribed  which  had  not  been  completely  paid  for. 

209  Referring  to  this  report,  there  is  no  way  by  which 
that  can  be  broken  down  so  it  will  reflect  income,  ex¬ 
penses  and  financial  condition  of  the  company  during  all 
of  the  months  embraced  in  the  report.  I  cannot  tell  what 
the  condition  of  this  company  was  with  reference  to  its 
solvency  at  the  end  of  March,  1929,  nor  can  I  give  it  as  of 
the  end  of  any  later  month  covered  by  the  period.  The  re¬ 
port  is  a  unit  and  embraces  two  distinct  portions  or  periods. 
There  is  nothing  from  the  report  from  which  you  could 
break  it  down  and  tell  what  the  condition  of  this  company 
was  in  March,  1929,  not  the  exact  figures. 

Upon  redirect  examination  (by  Mr.  David),  witness  testi¬ 
fied  as  follows : 

Referring  to  the  report,  Exhibit  A,  page  1,  according  to 
the  books,  the  so  called  value  of  the  title  plant  as  of  that 
date  was  $272,500,  the  valuation  put  on  the  preferred  stock 
wThich  was  in  the  treasury  of  the  company,  was  $93,100,  and 
1060  shares  of  no  par  value,  common  stock  in  the  treasury 
at  $1,060;  furniture  and  fixtures  in  the  sum  of  $11,388.96 
was  put  down  as  an  asset.  I  carried  out  a  total  there  of  the 
title  plant  at  $272,500,  and  furniture  and  fixtures  at  $11,- 
388.96,  making!  a  total  of  $283,888.96.  I  testified  on  cross 
examination  that  according  to  the  books  the  assets  ex¬ 
ceeded  the  liabilities,  but  if  I  may  go  a  little  further  answer¬ 
ing  that,  I  did  not  consider  the  treasury  stock  as  an  asset. 
It  is  a  fact  that  I  considered  $283,888.96,  the  value  of  the 
plant  and  furniture,  as  an  asset;  they  were,  according  to 
the  records,  and  they  were  solvent,  according  to  the  rec¬ 
ords.  I  consider  the  accounts  receivable  as  an  asset.  The 
item  as  to  completed  work  was  $3,067.65 ;  incompleted  work, 
$3,955.97.  I  considered  the  unpaid  subscriptions  to  capital 
stock  as  hn  asset,  and  for  that  item  the  books  reflected 

210  the  sum  of  $24,202.50.  There  was  no  surplus  or  re¬ 
serve  account  set  up  by  the  company.  I  never  saw 

anything  in  connection  with  that  at  all. 

Thereupon,  further  to  maintain  the  issues  on  her  part 
joined,  the  plaintiff  called  as  a  witness  J.  K.  Waterman,  who, 
having  been  duly  sworn,  testified  as  follows: 


GRACE  L.  HUTTON. 


157 


My  home  is  at  Virginia  Beach,  Virginia;  at  the  present 
time  I  am  engaged  in  the  business  of  Neon  signs,  advertis¬ 
ing  signs,  and  the  selling  of  them.  I  do  not  s^U  them  all 
over  the  country,  but  in  North  Carolina,  Virginia  and  the 
District  of  Columbia.  In  1928  and  1929  I  was  [engaged  in 
business  as  a  mortgage  loan  broker  in  Washington;  my 
office  was  with  the  McLean  Company  up  to  the  time  they 
went  out  of  business,  and  then  I  moved  over  to  the  Southern 
Building.  I  was  engaged  to  act  as  promotion  sal^s  manager 
with  the  Capitol  Title  and  Guarantee  Company,  selling  titles 
and  title  insurance.  I  only  incidentally  undertopk  the  sale 
of  stock  for  the  company.  I  sent  to  some  of  my  friends,  a 
prospectus  issued  by  the  title  company  and  other1,  literature. 
I  have  a  copy  of  the  prospectus  that  came  into  ijay  custody 
and  produce  it.  I  identified  plaintiff’s  Exhibit  llo.  4  as  be¬ 
ing  the  circular  I  had;  that  is  the  same  thing  I  sent  out. 
Thereupon  witness  was  handed  plaintiff’s  Exhibit  No.  10, 
Mr.  Parsons  letter,  dated  June  21,  1928,  and,  aftfer  examin¬ 
ing,  testified,  I  identify  that.  I  sent  some  of  tho^e  out  with 
the  prospectuses.  I  cannot  specifically  remember  to  whom 
I  sent  them  but  to  three  or  four.  I  interviewed  the  New’ 
York  Title  and  Mortgage  Company,  or  an  official  of  that 
company  but  not  specifically  about  this  letter  of  June 
211  21,  1928.  I  went  to  New  York  and  called  upon  the 

New  York  Title  and  Mortgage  Company;  that,  I 
would  say,  was  in  the  latter  part  of  Novembe^,  1928.  I 
went  to  the  office  of  the  New  York  Title  and  Mortgage  Com¬ 
pany  and  introduced  myself,  handing  in  my  card  ds  a  mem¬ 
ber  of  the  organization  in  Norfolk  of  the  Capitol  Company, 
and  was  received  very  nicely,  and  these  gentleman  showed 
me  through  the  plant.  I  met  three  or  four  of  thp  officials, 
Mr.  Weaver,  I  believe,  Mr.  Caylor,  the  president^  and  Mr. 
Barnett,  or  it  may  have  been  some  one  of  a  similar  name, 
and  Mr.  Kuehn,  I  believe  it  was.  The  Mr.  Weaker  I  met 
was  connected  with  that  branch  of  the  New  York  Company. 
I  was  just  introduced  to  Mr.  Harry  A.  Caylor,  the  president. 
I  did  talk  with  those  gentlemen  about  the  Capitol  Title  and 
Mortgage  Company.  As  to  which  one  of  the  officials  1 
talked  with  and  what  took  place,  that  was  four  y^ars  ago, 
and  I  met  several  men  in  the  office.  I  think  I  talkfed  to  Mr. 
Weaver  and  told  him  that  I  was  in  New  York,  primarily  to 
see  the  City  National  Bank,  that  is,  the  trust  department, 
and  that  I  wanted  to  verify  the  statements  madb  here  as 
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to  the  position  of  the  Capitol  Company  in  relation  to  the 
New  York  Company.  As  to  what  I  referred  to  at  that  time, 
well,  there  was  a  friend  of  mine  at  Manila  who  wanted  to 
make  an  investment  in  the  company  and  I  just  wanted  to 
check  it  up.  I  had  been  down  in  Washington  and  had  talked 
to  Mr.  Earnest  and  Mr.  Weinstein,  and  I  thought  it  was  best 
to  go  up  to  New  York.  I  was  inquiring  for  Mr.  J.  A.  Wolf- 
son,  located  at  Manila,  the  Philippines.  The  gist  of  the  con¬ 
versation  with  the  officials  of  the  New  York  Company  was 
that  the  New  York  Company  was  back  of  the  Capitol  Com¬ 
pany,  100%.  I  can  not  answer  who  it  was  who  said 
212  that,  any  particular  one  of  the  gentlemen  I  talked  to, 
but  I  think  it  was  Mr.  Weaver.  I  don’t  recall  any- 
thing  specifically  about  the  Parsons  letter  dated  June  21, 
1928,  being  plaintiff’s  Exhibit  No.  10,  other  than  it  was  a 
part  of  the  literature  that  was  being  sent  out.  Of  course, 
I  knew  about  it:  I  did  not  show  them  the  literature  I  had; 
I  did  not  pull  out  any  literature.  Nothing  further  was 
said  with  reference  to  the  stock.  They  did  not  say  that 
they  guaranteed  the  stock.  The-  simply  made  the  general 
statement  that  they  were  back  of  the  Capitol  Company,  just 
as  was  stated  in  the  prospectus  and  on  the  window  of  the 
company.  I  was  not  in  there  more  than  probably  half  an 
hour  altogether.  I  told  them  I  had  several  friends  who 
would  like  to  invest  in  Capitol  Company  stock  and  I  wanted 
to  be  sure,  or  feel  reasonable  sure  that  it  was  in  everv  wav 
a  good  investment.  As  to  what  they  said  respecting  that, 
I  don’t  think  there  was  any  specific  reply  made.  I  went 
there  to  look  at  the  plant  and  stepped  into  the  office  and 
met  these  officials.  It  was  incidentally  a  trip  to  the  National 
City  Bank.  As  to  what  they  said  about  the  Capitol  Title 
and  Guarantee  Company,  I  understood  they  were  back  of 
the  Capitol  Company  100%.  As  a  result  of  that  interview, 
I  went  to  see  Mr.  Farnham  of  the  trust  department  of  the 
National  City  Bank.  I  do  not  remember  specifically,  that 
any  of  the  officials  of  the  New  York  Title  and  Mortgage 
Company  on  that  occasion,  in  my  conversation  with  them, 
made  anv  reference  at  all  to  the  Parsons  letter  of  June  21, 
1928. 

Thereupon,  on  cross-examination  (by  Mr.  Bailey),  wit¬ 
ness  further  testified  as  follows : 

I  was  employed  by  the  Capitol  Title  and  Guarantee  Com¬ 
pany  by  an  arrangement  with  Mr.  Weinstein,  in  Au- 
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213  gust  or  September.  In  Washington,  I  wa^  given  the 
title  as  chairman  of  the  Executive  Board,  and  cards 
were  ordered  engraved  as  such.  I  went  to  New  ^ork  to  see 
the  National  City  Bank  on  some  business.  I  went  to  see 
both  the  New  York  Title  and  Mortgage  Company  and  the 
National  City  Bank.  I  did  not  exhibit  any  literature  of  the 
Capitol  Title  and  Guarantee  Company  to  the  New  York 
Company  when  I  was  talking  with  them.  I  distinctly  re¬ 
member  that  they  said  they  were  back  of  it  100^.  I  have 
before  me  circular  No.  4,  in  which  the  statement  is  made 
that  they  would  guarantee  the  titles,  and  it  was  ^o  printed 
on  the  original  prospectus,  and  that  is  what  I  understood 
by  their  being  back  of  it.  I  was  given  that  as  the  gist  of  it. 
I  thought  the  Capitol  Company  in  reality,  a  sort  of  sub¬ 
sidiary,  or  a  branch  of  the  New  York  Company  th^t  had  not 
probably  come  out  in  the  open  at  that  time.  I  did  (not  know 
about  the  contract  of  June  4, 1928  between  the  Capitol  Com¬ 
pany  and  the  New  York  Company,  whereby  the  New  York 
Company  agreed  to  guarantee  or  insure  the  titles  of  the 
Capitol  Company.  I  never  saw  any  contract.  I  k(new  they 
were  guaranteeing  the  titles,  of  course,  but  I  presume  there 
would  be  some  kind  of  a  contract  or  an  agreemen[t.  I  had 


a  conversation  with  Mr.  Weaver,  and  as  well  as  I  remember, 


and  Mr.  Barnett,  and  some  man,  I  believe  it  was.  I  could 
not  say  that  Mr.  Barnett  was  present  all  the  time  that  I  had 
my  conversation  with  Mr.  Weaver.  I  had  not  been  engaged 
in  selling  stock  before  I  went  to  New  York.  I  never  sold 
any  stock  in  my  life.  I  had  attempted  sell  stock  in  this 
company  before  going  to  New  York,  only  as  a  |friendly 
gesture  to  Mr.  Weinstein.  I  did  not  sell  any  stock,  not  as 
a  stock  salesman.  The  letter  of  Mr.  Wol^son  had 
214  been  received  by  Mr.  Weinstein,  and  he  m^de  that 
suggestion.  I  had  not  sold  any  stock  for  Mr.  Wein¬ 
stein  or  for  the  Capitol  Company  before  I  went  to  New  York 
in  October.  There  was  no  stock  sold  by  me.  As  to  (whether 
I  did  sell  any  stock  afterwards,  I  don’t  know  what  y<j)u  mean 
by  selling  it.  I  didn’t  take  any  signed  orders  for  stocR 
As  to  whether  I  took  any  orders  for  the  sale  of  an|y  stock, 
for  instance  I  told  Dr.  Stuart  it  was  a  good  thing  and  he 
invested  in  the  company,  but  I  did  not  sell  any  stock  to  him. 
I  guess  that  was  before  I  went  to  New  York.  I  was  Roosting 
the  thing,  and  naturally,  I  thought  it  was  all  rights  That 
was  before  I  went  to  New  York;  my  trip  to  New  Ybrk  was 
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simply  to  strengthen  that.  As  to  what  investigation  I  made 
before  I  went  to  New  York,  I  remember  distinctly  talking  to 
Mr.  Earnest  and  Mr.  Weinstein.  I  talked  to  them  about 
the  prospectus  and  the  letter  of  Mr.  Parsons  backing  the 
whole  thing,  and  naturally,  I  thought  it  was  a  good  thing. 
I  stayed  with  the  Capitol  Company  from  September  22,  up 
to  about  February  or  March  of  the  following  year,  1929. 

Thereupon,  on  further  cross-examination  by  Mr.  Van- 
doren,  witness  testified  as  follows : 

When  I  went  to  New  York  the  latter  part  of  November, 
1928,  it  was  a  private  trip.  It  was  a  trip  to  secure  informa¬ 
tion  and  to  talk  over  the  matter  with  Mr.  Farnham  of  the 
National  City  Bank,  and  while  I  was  there  I  walked  around 
to  see  the  New  i  York  Company  and  make  some  inquiries.  I 
wanted  to  see  their  title  plant,  to  see  what  it  was  like  and 
to  verify  all  the  statements  that  I  had  seen  of  the  plant, 
shown  in  this  circular  and  Parsons’  letter,  and  I  saw  three 
or  four  people.  Before  I  went  to  New  York,  I  had 
215  these  tw’o  papers,  meaning  the  prospectus  or  circu¬ 
lar,  plaintiff’s  Exhibit  No.  4,  and  the  so-called  Par¬ 
sons  letter,  which  is  plaintiff’s  Exhibit  No.  10.  I  had  read 
the  statements  in  both  of  them  before  going  to  New  York 
and  the  purpose  in  going  to  New  York  was  to  verify  those 
statements.  As  to  whether,  during  the  course  of  this  con¬ 
ference  with  the  officials,  thev  said  thev  were  back  of  the 
Capitol  Company,  just  as  it  appeared  in  this  prospectus, 
and  in  this  letter  and  on  the  window  down  there,  I  spe* 
cifically  remember  they  said  they  were  back  of  the  company 
100% ;  implied  to  my  mind  that  they  were  financially  back 
of  this  title  company  in  Washington.  As  to  whether,  in 
the  course  of  that  conversation,  they  did  state,  as  stated  in 
the  prospectus  and  on  the  window  of  the  Capitol  Company. 
I  don’t  know  that  they  referred  to  the  prospectus.  I  know 
they  said  they  were  back  of  the  Capitol  Company  100%.  I 
don’t  think  I  made  that  statement  on  direct  examination. 

Thereupon,  on  redirect  examination  (by  Mr.  David),  wit¬ 
ness  further  testified  as  follows : 

My  trip  to  New  York  was  in  direct  reference  to  the  ques¬ 
tion  as  to  whether  or  not  my  friends  should  buy  this  stock. 
That  was  my  purpose  in  going  to  New  York,  to  make  that 
investigation  and  to  report  to  Mr.  Farnham.  I  had  some 
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correspondence  with  him.  I  did  not  have  any  business  in 
New  York  except  that,  at  that  time.  I  only  stayed  that  a 
day  or  two.  j 

Thereupon  the  minute  book  of  the  Capitol  Titlb  and  Guar¬ 
antee  Company  was  produced  containing  the  miiiutes  of  the 
meetings  of  the  Board  of  Directors,  the  Executive  Commit¬ 
tee  and  certain  stockholders’  meetings.  Whereupon 

216  counsel  for  the  defendant,  New  York  Titlej  and  Mort¬ 
gage  Company,  waived  formal  proof  of  the  minute 

book,  but  reserved  the  right  to  object  to  the  relevancy  and 
materiality  of  any  particular  portion  that  may  \)e  offered. 
Whereupon  plaintiff  offered  in  evidence  minuses  of  the 
meeting  of  the  Executive  Committee,  under  date  bf  October 
25,  1928,  beginning  with  “Mr.  Weinstein”,  to  w^iich  offer, 
defendant,  New  York  Title  and  Mortgage  Company,  ob¬ 
jected  on  the  ground  that  it  was  immaterial  and  irrelevant 
and  does  not  show  any  action  was  taken  in  respbct  to  that 
letter,  and  it  has  no  bearing  on  the  issues  in  this  £ase.  The 
Court  inquired  of  counsel  for  plaintiff,  if  they  proposed  to 
show  that  action  was  taken  on  this.  The  counsel  for  plain¬ 
tiff  stated:  We  propose  to  show  that  the  proceeds  of  the 
sales  of  stock  were  turned  over  to  Mr.  Weinstein  pursuant 
to  that  resolution  and  other  resolutions.”  Whereupon,  the 
Court  overruled  the  objection  of  defendant,  New  York  Title 
and  Mortgage  Company,  and  exception  was  dulynoted  to 
the  ruling  of  the  Court  (minute  of  meeting  of  ^Executive 
Committee,  October  25,  1928,  not  read  at  this  point). 
Whereupon  plaintiff  offered  minute  of  Executive  Cfommittee 
of  March  13,  1929,  and  counsel  for  defendant,  New  York 
Title  and  Mortgage  Company,  objected  on  the  grbund  that 
it  is  immaterial  and  irrelevant,  which  objection  yas  over¬ 
ruled  and  exception  duly  noted.  Thereupon,  counsel  for 
plaintiff  read  to  the  jury  minutes  of  the  meeting  of  the 
Executive  Committee,  purporting  to  have  been  held  on 
March  13,  1929,  as  follows :  | 

“It  was  moved  by  Mr.  N.  S.  Weinstein  that  the  Secretary 
be  instructed  to  carry  out  the  terms  of  the  original  agree¬ 
ment  with  the  Board  of  Directors  of  the  Capitol  title  and 
Guarantee  Company,  Inc.,  and  Mr.  N.  S.  Weinstein; 

217  that  50%  of  the  first  proceeds  of  the  sale  of  stock 
be  turned  over  to  Mr.  Weinstein,  in  returp  for  an 
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equivalent  amount  of  stock  returned  to  the  company;  said 
funds  drawn  by  Mr.  Weinstein  to  be  under  the  personal 
supervision  and  direction  of  John  H.  Duncan  and  to  be  over 
the  signatures  of  John  Paul  Earnest  and  John  H.  Duncan, 
said  checks  to  be  drawn  only  at  their  order  and  over  their 
signatures.  The  motion  was  seconded  by  Mr.  John  H.  Dun¬ 
can  and  was  carried.  ’  ’ 

Thereupon  plaintiff  offered  in  evidence  minute  of  the  an¬ 
nual  meeting  of  the  stockholders  of  the  Capitol  Title  and 
Guarantee  Company  of  March  4,  1929,  showing  the  election 
of  William  H.  McNeal  as  a  director  of  the  Capitol  Company, 
which  was  admitted  by  the  defendant,  the  New  York  Title 
and  Mortgage  Company.  Thereupon,  plaintiff  read  from 
the  said  minutes,  statement  made  by  Mr.  McNeal  to  the 
stockholders,  as  follows : 

“Mr.  William  H.  McNeal,  vice  president  of  the  New 
York  Title  and  Mortgage  Company,  in  charge  of  the  Na¬ 
tional  Title  Insurance  Department,  delivered  an  address 
to  the  stockholders,  in  which  he  stressed  the  need  for  the 
support  of  the  stockholders  in  the  growth  of  the  business, 
and  the  necessity  in  a  company  of  this  character,  for  serv¬ 
ice,  co-operation  and  personality.  Mr.  McNeal  spoke  at 
some  length  on  the  personality  of  the  New  York  Title  and 
Mortgage  Company,  the  detail  and  structure  of  a  title 
company  as  outlined  by  an  account  of  the  organization  of 
their  Brooklyn  office,  and  a  solicitation  of  business  in  the 
adjacent  counties  in  Maryland  and  Virginia  as  feeders 
for  the  Washington,  D.  C.  business  through  the  organiza¬ 
tion  of  the  stockholders  as  a  business  committee  in 
218  these  sections.” 

Thereupon  the  plaintiff  offered  in  evidence  the  minutes  of 
the  meeting  of  the  Capitol  Company  of  November  12,  1928. 
Objection  by  New  York  Title  and  Mortgage  Company  on 
the  ground  that  the  minutes  are  immaterial  and  irrelevant 
to  anv  issue  here  and  in  no  wav  binding  on  the  New  York 
Company.  After  examining  minutes,  the  Court  ruled  that 
they  would  be  excluded  as  to  the  New  York  Company. 
Thereupon  the  following  occurred: 

“The  Court:  A  portion  of  these  minutes  were  read  a 
minute  ago  and  I  admitted  them  as  against  both  companies. 
I  now  withdraw  them,  however,  as  against  the  New  York 
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Company,  and  they  are  permitted  to  remain  in  as  against 
the  Capitol  Company.  Now,  that  is  admissible  only  as 
against  the  local  company;  that  is,  those  which  Mr.  Jack- 
son  is  about  to  read.” 

Thereupon,  plaintiff  read  to  the  jury  part  of  Report  sub¬ 
mitted  bv  Mr.  Gould  from  the  Finance  Committee  of  the 

* 

Capitol  Company,  as  follows : 

“Statement  showing  capital  structure  of  tlje  Capitol 
Title  and  Guarantee  Company,  without  giving  effect  to  any 
of  the  financial  transactions  since  the  opening  ofj  business, 
October  1,  1928:  I 

“Assets:  Title  plant,  $650,000;  cash  in  banks,  ^562,500 — 
making  total  assets,  $1,212,500.”  j 

“The  other  minute:  I 

“It  was  moved  by  Mr.  Thompson  and  seconded  by  Mr. 
Gould  that  50%  of  the  first  proceeds  from  the  salp  of  stock 
be  turned  over  to  Mr.  N.  S.  Weinstein,  in  return  for  an 
equivalent  amount  of  stock  returned  to  the  company,  said 
amount  to  be  $100,000,  less  commission.  j 
219  “By  motion  being  properly  made  by  Mr.  George 
B.  Springston  and  seconded  by  Mr.  Taylor,  it  was 
moved  that  the  Capitol  Title  and  Guarantee  Company 
act  as  agent  for  Nathaniel  S.  Weinstein  in  the  disposal  of 
a  portion  of  his  stock.  Recommended  that  this  motion  be 
carried. 9  9  j 

Thereupon  plaintiff  read  from  second  set  of  minutes  of 
November  12,  1928,  as  follows:  j 

“The  above  statement  is  predicated  upon  the  sale  of 
5,000  shares  of  preferred  stock  and  2,500  shares  of  common 
stock  for  cash  in  units  of  two  shares  of  preferred  and  one 
share  of  common  stock  for  $250.00,  less  selling  expense 
equal  to  10%  of  the  proceeds. 

1 1  The  cost  of  assembling,  checking,  verifying  and  in¬ 
dexing  the  existing  abstracts  for  the  completioii  of  the 
plant  of  January  1,  1929,  will  be  disbursed  by  the  Company 
and  charged  against  N.  S.  Weinstein  as  an  account  re¬ 
ceivable.  1 

“Extraordinary  expense  such  as  moving  into  nehv  quar¬ 
ters,  initial  advertising,  etc.,  in  fact  all  expenses  okrer  and 
above  normal  operating  expense  will  be  kept  in  a  separate 
account  for  the  balance  of  this  year  and  charged  af  end  of 
year  against  the  reserve  for  contingencies.” 
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Thereupon  it  was  stated  by  the  Court  that  the  minutes 
would  be  admitted  in  accordance  with  a  previous  ruling  of 
the  Court,  namely,  as  against  the  Capitol  Company,  but 
excluded  as  against  the  New  York  Company.  Thereupon 
plaintiff  read  further  from  the  minutes  of  the  meeting  of 
November  12,  1928,  as  follows : 

“Mr.  Gould  submitted  report  of  the  Finance  Committee 
as  follows: 

220  “Plant  completed  .  $650,000 

“Cash .  $191,250 


“4,200  preferred  at  $100  per  share .  $420,000 

“$13,350  common — no  par  (valued  at  $30  per 

share)  .  400,500 

“Reserve  for  contingencies  (financing  and  open¬ 
ing)  .  10,750 

“Capital  surplus  .  10,000 


$841,250 

“The  opening  entry  will  be: 

“Debit: 

Plant .  $650,000 

“Credit: 

“2,500  shares  preferred .  250,000 

“12,500  shares  common — no  par .  275,000 

With  a  lead-pencil  “3”  written  over  the  “2.” 

“Capital  surplus  (which  will  be  divided  into 
$10,000  surplus  and  $15,000  reserve  for  centing  25,000 

“As  the  650  units  are  sold  at  $250  per  unit  the  distribu¬ 
tion  of  proceeds  from  each  unit  will  be: 

“Preferred  stock . .  $200 

“Common  stock  .  30 

“Surplus  . .  .  20” 

“Do  you  want  all  of  the  other  read? 

Mr.  Vandoren:  Yes,  the  whole  report. 

Mr.  Jackson  (reading): 
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“The  cost  of  selling  a  unit  will  be  $25  and  therefore  this 
$20  that  first  goes  into  surplus  will  come  out  a&ain  to  pay 
the  selling  cost  and  the  balance  of  $5  will  come  out  of  the 
capital  surplus  of  $25,000  set  up  in  the  opening  entry. 

“The  cost  of  assembling,  checking,  verifying  and  index¬ 
ing  the  existing  abstracts  for  the  completion  of  the 

221  plant  to  January  1,  1929,  will  be  disbursed  by  the 
company  and  charged  against  N.  S.  Weinlstein  as  an 

account  receivable.  j 

“Extraordinary  expense  such  as  moving  intoinew  quar¬ 
ters,  etc.,  in  fact  all  expenses  over  and  above  norikial  operat¬ 
ing  expense  will  be  kept  in  a  separate  account  tor  balance 
of  this  year  and  charged  at  end  of  year  against  ^he  reserve 
for  contingencies.”  I  . 

i 

And  then  (reading) :  | 

“By  motion  being  properly  made  by  Mr.  (leorge  B. 
Springston  and  seconded  by  Mr.  Taylor,  it  was  ipoved  that 
the  Capitol  Title  and  Guarantee  Company  act  ad  agent  for 
Nathaniel  S.  Weinstein  in  the  disposal  of  a  portion  of  his 
stock.”  j 

i 

Thereupon  plaintiff  offered  in  evidence  minuted  of  meet¬ 
ing  of  the  Board  of  Directors  of  the  Capitol  Company,  Feb¬ 
ruary  28,  1 928,  which  were  admitted  as  to  the  Cajbitol  Com¬ 
pany  but  excluded  as  to  the  New  York  Company.  The 
minutes  of  the  special  meeting  of  the  Board  of  [Directors 
of  the  Capitol  Company  were  read,  as  follows : 

“At  a  special  meeting  of  the  Board  of  Directors  of  the 
Capitol  Title  and  Guarantee  Company,  Incorporated,  held 
at  the  offices  of  the  corporation  at  210  E.  Lexington  Street, 
in  the  city  of  Baltimore,  State  of  Maryland,  onj  the  28th 
day  of  February,  1928,  the  following  proceedings  \veve  had : 

“The  following  directors  were  present: 

“Carroll  Keen,  Albert  Henry  Weinstein  and  Nathaniel 
S.  Weinstein,  consisting  of  all  the  Board  of  Directors. 

‘  ‘  The  meeting  was  called  to  order  by  Carroll  Kden,  Pres¬ 
ident,  at  8 :30  P.  M.  i 

“The  minutes  of  the  previous  meeting  were  jread  and 
approved  as  read.  | 

“1.  The  Secretary  presented  a  waiver  of  [notice  of 

222  this  meeting  signed  by  all  the  directors,  which  was 
read  and  ordered  spread  upon  the  minutes^” 
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Then  at  the  top  of  page  69  is  a  waiver  of  notice,  special 
meeting  of  directors  of  the  Capitol  Title  and  Guarantee 
Company.  I  will  omit  to  read  the  waiver  of  notice. 

“2.  The  Secretary  read  to  this  meeting  an  offer  from 
Nathaniel  S.  Weinstein,  Esquire,  which  offer  was  upon 
motion  dulv  made,  seconded  and  carried  and  ordered 
spread  upon  the  minutes  of  this  meeting. 

“It  is  as  follows: 

“Baltimore,  Md.,  February  23,  1928. 

“The  Board  of  Directors, 

“The  Capitol  Title  and  Guarantee  Company, 

“201  East  Lexington  Street, 

“Baltimore,  Maryland. 

“Gentlemen: 

“Since  the  agreement  I  entered  into  with  your  company 
on  September  9,  1926,  for  the  sale  of  my  then  existing  title 
system  and  title  plant  in  consideration  of  1,250  shares 
preferred,  100  shares  Class  A  Common,  and  9,990  shares 
Class  B,  common  stock,  to  be  fully  paid  and  nonassessable, 
I  have  made  important  and  valuable  additions  to  the  said 
title  system  and  title  plant,  which  additions  I  hereby  offer 
to  sell,  assign,  transfer  and  set  over  to  your  company  for 
1150  shares  preferred  and  2,500  shares  of  common,  full 
paid  and  non-assessible  no  par  value  stock. 

“In  the  event  of  the  acceptance  of  this  offer,  you  are 
requested  to  issue  above  shares  to  me  or  my  nominees  at 
such  times  and  in  such  manner  as  I  may  direct  in 
writing. 

223  “Very  truly  yours 


“Upon  motion  duly  made,  seconded  and  carried,  the 
following  resolutions  were  unanimously  adopted  (Mr.  Na¬ 
thaniel  S.  Weinstein  not  voting  and  acting  as  chairman  of 
the  Board  of  Directors  for  the  purpose  of  these  resolutions 
at  the  request  of  Mr.  Carroll  Keen,  President)  which  were 
thereupon  offered  and  passed. 

“Whereas,  Mr.  Nathaniel  S.  Weinstein  has  offered  to 
sell,  assign,  transfer  and  set  over  to  this  corporation  im¬ 
portant  and  valuable  additions  to  the  title  system  and  title 
plant  as  indicated  in  his  offer  presented  to  this  meeting  in 
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consideration  of  the  issuance  to  him  of  1,150  shares  of 
preferred  stock  and  2,500  shares  of  fully  jdaid  non-as- 
sessible  common  stock  of  no  par  value. 

* ‘Whereas,  it  appears  to  this  Board  of  Directors  that 
such  additions  are  indispensable  and  necessary  for  the 
business  of  this  corporation. 

“Resolved,  That  this  corporation  accept  sapl  offer  and 
that  this  Board  does  hereby  adjudge  and  declare  that  such 
additions  to  title  system  and  title  plant  are  a  valiie  in  excess 
of  $125,000. 

“Further  resolved,  That  the  value  of  said  additions  to 
title  system  and  title  plant  in  excess  of  $125,000  (it  is 
hereby  fixed  and  determined  to  be  the  full  cohsideration 
for  the  issuance  of  said  2,500  shares  of  common  stock  of 
no  par  value,  fully  paid  and  non-assessible.)  | 

“Further  resolved,  That  this  corporation  accepts  said 
offer  and  authority  be  and  is  hereby  given  to  the  proper 
officers  of  this  corporation  to  issue  and  deliver  1' 150  shares 
of  preferred  stock  and  2,500  shares  of  commofi  stock,  no 
par  value,  voting,  fully  paid  and  non-assessible  to 
224  the  said  Nathaniel  S.  Weinstein,  or  his  nominees,  in 
writing  upon  the  transfer  and  delivery  t^>  this  cor¬ 
poration  of  the  additions  to  the  title  system  and  title  plant.” 

I 

Thereupon,  further  to  maintain  the  issues  op  her  part 
joined,  the  plaintiff  called  as  a  witness  John  Paul  Earnest, 
who,  having  been  duly  sworn,  testified  as  follows: 

I  do  not  recall  when  T  became  associated  with  the  Capitol 
Company.  I  do  not  think  I  could  give  you  the  exact  date, 
but  it  runs  back  to  the  beginning,  at  least  to  192$.  The  cir¬ 
cumstances  of  my  contact  with  the  Capitol  Company,  were 
that  I  had  represented  Mr.  Weinstein  in  some  matters  here 
and  he  suggested  to  me  that  he  was  getting  up  the  data  for 
a  new^  title  company.  I  recall  now  that  it  was  iii  1927  and 
he  vranted  me  to  look  into  it  because  he  would  like  me  to  go 
into  the  enterprise.  I  told  him  at  that  time,  on  his  explana¬ 
tion  of  wrhat  he  expected  to  do  by  the  new  methpd  he  had 
evolved,  that  I  thought  he  ought  to  have  a  title)  man  and 
I  did  not  think  I  ought  to  look  into  it.  That  was  feome  time 
in  the  fall  of  1927.  I  did  not  have  any  experience  at  all  at 
that  time  as  a  title  man.  Let  me  qualify  that :  When  I  first 
came  to  the  bar,  nearly  44  years  ago,  it  was  custbmary  for 
young  attorneys  to  do  a  little  title  work,  and  I  had  a  little 
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experience  of  that  kind,  but  that  was  mv  work  as  a  general 
practitioner.  I  had  never  had  occasion  up  to  that  time  to 
examine  a  title  system  or  a  title  plant.  At  that  time,  I  knew 
only  approximately  what  would  constitute  an  ade- 

225  quate  title  plant  or  title  system.  The  plan  suggested 
by  Mr.  Weinstein  was  one  that  would  eliminate  what 

was  known  as  the  chain  of  title  in  getting  up  titles  and  that 
he  was  showing  an  improvement  over  the  plants  in  this  city 
which  followed  the  old  system.  I  can’t  say  that  I  had  any 
knowledge  of  what  constituted  a  complete  title  system  or 
plant  at  that  time. 

As  to  how’  I  came  to  be  connected  with  the  Capitol  Title 
and  Guarantee  Company,  in  February  or  March,  1928,  Mr. 
Weinstein  came  back  to  me  and  asked  me  if  I  would  not  go 
over  to  Baltimore  and  look  at  the  plant  which  he  had  de¬ 
vised,  which  he  said  wrould  give  quicker  service  than  that 
which  could  be  secured  in  the  old  companies,  and  that  he 
could,  according  to  his  statement  to  me,  that  by  his  method, 
that  they  could  furnish  complete  titles  in  10  to  15  days, 
perhaps  a  w’eek  or  ten  days.  I  went  to  Baltimore,  but  not 
with  him.  I  went  in  February  or  March,  1928,  and  he  took 
me  to  his  office  and  showed  me  w’hat  he  wras  doing  and 
that  w'as  the  first  time  I  saw’  the  plant  on  that  occasion  and 
was  there  for  perhaps  tw’o  or  three  hours.  As  to  what  I  did 
in  the  w’ay  of  examining  or  inspecting  what  he  showed  me 
there,  I  discussed  the  method  which  he  had  evolved,  which 
w’as  a  good  deal  like  a  card  index  system  for  the  lots.  The 
plant  w’as  to  have  the  lots  and  squares  at  the  top  and  every 
transfer  right  dow’n  the  line,  so  that  the  business  life  his¬ 
tory  of  the  lot  w’ould  be  put  before  your  eyes  there  in  one 
general  view’  so  that  you  could  see  it.  I  spent  several  hours 
in  the  examination  of  this  scheme  or  system  that  he  had.  As 
to  w’hether  my  examination  brought  to  my  knowledge  at 
that  time  how’  far  the  plant  wrent  back  as  far  as  real  estate 
in  the  District  of  Columbia  was  concerned,  in  a  gen- 

226  eral  w’ay,  it  did  not  go  back  as  far  as,  far  enough,  at 
least,  to  make  it  at  all  complete,  and  I  called  Wein¬ 
stein’s  attention  to  that,  and  said,  “Now,  I  could  readily 
see  how,  in  some  cases  of  lots  having  had  no  transfers,  so 
there  would  be  nothing  there  to  show,  I  could  see  how,  it 
seems  to  me,  that  you  had  it  sufficiently  complete.”  Wein¬ 
stein  said  that  he  knew’  that,  but  that  before  he  started  busi¬ 
ness  in  Washington,  “I  will  have  the  plant  back  to  1900.” 
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That  will  give  us  twenty-eight  years  of  the  history  of  each 
lot,  and  then  we  could  confer  about  going  back  to  1880,  so 
as  to  make,  for  all  practical  purposes,  make  it  h  complete 
plant.  As  to  whether  my  examination  in  Baltimbre  at  that 
time  enabled  me  to  say  how  far  the  plant  that  ^  saw  went 
back,  so  far  as  the  District  of  Columbia  records!  were  con¬ 
cerned,  my  best  recollection  is  that  it  went  back  fbr  perhaps 
five  years.  The  plant  was  complete  covering  thq  period  of 
five  years,  over  all  the  lots.  I  only  know  what  JMr.  Wein¬ 
stein  told  me  about  that.  I  made  no  examination  that  would 
enable  me  to  tell  that.  You  see,  there  are  some  5t)0,000  lots 
and  it  would  be  impossible  to  go  through  all  bf  that.  I' 
think  there  are  some  500,000  lots,  something  like  that ;  I  may 
be  wrong  about  that  but  I  think  that  was  right,  j  I  do  not 
think  I  had  occasion  to  make  any  further  inspection  of  that 
plant  over  there,  of  the  title  system  prior  to  the  Opening  of 
the  Capitol  Title  and  Guarantee  Company  about  October  1, 
1928.  I  must  qualify  that.  The  title  plant  was  brought 
over  here  by  Mr.  Weinstein  in  August,  1928,  I  th|nk,  and  I 
looked  over  this  portion  of  it.  I  saw  that  he  was  Very  busy 
with  a  great  many  things  in  completing  the  plant,  and  I 
made  an  inspection  of  perhaps  a  half  dozen  piece^  of  prop¬ 
erty  that  belonged  to  clients  of  mine,  th^t  I  knew 
227  about,  and  I  was  surprised  to  find  everything  pro¬ 
perly  expressed,  just  as  I  knew  it  to  be,  afid  before 
we  opened,  the  first  of  October,  I  asked  Mr.  A^einstein 
whether  he  had  the  plant  in  shape  to  go  ahead  ba^k  twenty 
years,  and  he  said  that  he  had.  I  did  not  make  ai^y  inspec¬ 
tion  to  ascertain  whether  that  ^vas  a  fact  at  that  time  but 
just  relied  on  what  he  said.  The  only  inspection — really, 
I  did  not  go  into  the  full  situation  regarding  that.  As  I 
say,  I  looked  over  some  lots  that  I  knew  about,  and  found  it 
remarkably  accurate.  I  have  in  mind  one  instance  bf  people 
I  represented  for  thirty  years,  who  resided  oh  Massa¬ 
chusetts  Avenue.  I  knew  that  they  had  lived  tl^ere,  and 
there  was  no  change  at  all  that  would  show  during  that  time, 
and  I  thought  that  I  would  go  over  it,  and  I  did,  and  there 
was  no  transfer  shown  after  that.  I  cannot  tell  ^ou  from 
the  information  I  derived  from  this  second  inspection  of  the 
plant  as  to  how  far  that  plant,  completed,  went  back,  in 
August,  1928.  I  cannot  tell  of  my  own  knowledge  how  far 
it  went  back  on  October  1, 1928.  We  opened  the  1st  of  Octo¬ 
ber,  1928,  and  I  learned  of  my  own  knowledge  that  the  plant 
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had  been  completed  by  Mr.  Weinstein  back  to  1920,  as  he 
said  that  it  would,  and  as  a  result  of  that,  we  could  not  give 
title  in  a  case,  as  had  been  promised,  and  as  soon  as  I 
learned  that,  I  went  out  to  the  desk,  in  the  part  of  the  office, 
to  the  man  in  charge,  Mr.  Montgomery,  and  told  Mr.  Mont- 
gamery  that  we  could  not  deliver  titles  as  quickly  as  had 
been  promised,  and  therefore,  he  must  not  say  to  any  cus¬ 
tomer  that  we  could  give  a  title  in  ten  or  fifteen  days.  As 
a  matter  of  fact,  I  do  not  know  definitely,  how  far  that  plant 
went  back,  completed  in  March,  1929,  from  any  in- 

228  spection  I  made  of  the  plant.  The  first  contact  I  had 
with  the  New  York  Company,  as  well  as  I  recall,  was 

about  the  middle  of  April,  1928,  in  New  York  City,  where  I 
had  gone  with  Mr.  Weinstein,  at  his  request,  and  also  ac¬ 
companied  by  a  man,  who  Mr.  Weinstein  introduced  as 
Penniman.  In  New  York,  I  saw  Mr.  McNeal  and  Mr.  Par¬ 
sons,  and  Mr.  Weaver,  I  think  it  was.  What  happened  at 
that  conference  was  that  I  had  gone  over  there  at  Wein¬ 
stein’s  request  for  the  purpose  of  getting  the  New  York 
Company  interested  in  the  work  of  the  Capitol  Company, 
and  to  have  them  make  an  investigation  of  the  company  and 
see  whether,  in  their  opinion,  as  the  leading  title  experts 
of  this  country — as  they  were — they  would  approve  what 
seemed  to  Weinstein  and  mvself  as  a  verv  excellent  thing, 
and  then,  if  they  did  approve  it,  whether  they  would  enter 
into  a  contract  with  us  to  insure  our  titles,  exclusively,  in 
Washington.  As  to  details  of  the  conversation,  as  I  recall 
it,  it  ran  along  these  lines :  I  think  perhaps  I  did  a  good  deal 
of  explaining  as  to  the  business  situation  in  Washington. 
There  was  tremendous  business  activity  from  the  time  of 
the  World  War  up  to  the  time  of  the  panic,  and  the  ordi¬ 
nary  titles,  ordered  through  the  old  companies,  were  so  slow 
in  being  furnished,  that  it  took  sixty  days  to  get  them,  and 
sometimes  ninety  days.  Then  again,  that  certificate  merely 
certified  the  title  that  had  been  produced  good  of  record. 
And,  we  wanted  to  see  if  the  New  York  Title  and  Mortgage 
Company  would’  insure  our  titles,  if  they  would  send  some¬ 
body  down  to  Baltimore ;  if  they  would  do  that,  following  an 
investigation  of  the  plant,  Mr.  Weinstein’s  standing,  and  my 
own  standing,  because  Mr.  Weinstein  had  asked  me  to  be¬ 
come  general  counsel  for  the  company,  and  they 

229  wanted  to  know  the  character  of  the  people  they  were 
dealing  with.  Now,  the  conversation  went  along 
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those  lines  for  some  time,  and  I  told  them  who  I  'jvas,  a  gen¬ 
eral  practitioner.  I  said  that  I  was  not  a  title  expert  at  all ; 
I  said,  “I  have  had  my  share  in  real  estate  practice,  in  the 
city  for  nearly  forty  years,  but  I  am  not  a  title  expert”,  and 
I  told  them  that  I  wanted  them  to  go  into  the  project.  How¬ 
ever  good  I  thought  it  was,  or  however  good  Mr.  Wein¬ 
stein  thought  it  was,  unless  they  would  send  dowp  their  ex¬ 
perts,  and  after  an  examination  of  the  plant,  giv0  me  their 
opinion,  whether  it  was  good,  or  whether  it  was  Ireal  good, 
or  whether  it  needed  certain  improvements,  I  would  not  go 
into  it.  I 

With  respect  to  that  statement  of  mine,  they  said  that 
they  would  send  somebody  down  and  look  into  jit,  that  is 
what  they  told  me.  I  first  learned  that  the  New  Yjork  Com¬ 
pany  had  sent  some  of  their  experts  to  Baltimore  to  make 
this  inspection  and  Mr.  Weinstein  told  me,  some  time  in  the 
early  part  of  May,  as  nearly  as  I  can  recall,  and  ajfter  that, 
I  think  perhaps  it  was  some  time  in  May,  because  there 
was  a  conference  in  my  office  with  Mr.  McNeal,  vjce  presi¬ 
dent  of  the  company  in  charge  of  the  New  York  Title  and 
Mortgage  Company,  and  Mr.  Barbour,  and  soipie  other 
representatives  were  in  my  office.  I  think  that  wa$  in  May. 
As  accurately  as  I  can  recall  what  took  place  at  that  con¬ 
ference,  the  general  discussion  of  the  character  of!  the  con¬ 
tract  which  was  contemplated  to  be  made  between  the 
New  York  Title  and  Mortgage  Company  and  th e|  Capitol 
Title  and  Guarantee  Company.  I  could  not  give  thje  details 
beyond  that.  In  a  general  way,  there  was  discussion  with 
respect  to  the  position  and  affairs  of  the  Capitol  Title  and 
Guarantee  Company.  We  had  this  plant  vftrich  we 
230  thought  was  a  good  thing  and  there  was  something 
said  about  the  necessity  of  selling  a  little  stock  in 
order  to  get  started.  I  think  I  said  that.  There  Was  some 
discussion  at  that  time  with  respect  to  our  desire  jto  have 
a  statement  from  the  New  York  Company  as  to  the  estimate 
of  this  title  plant  which  they  had  inspected  in  Baltimore.  I 
said  I  would  not  go  into  it  unless  I  had  a  written  statement, 
something  that  I  could  rely  upon.  As  to  whether  I  had 
occasion  at  that  time  to  tell  them,  what  use  I  wajnted  to 
make  of  that  statement,  it  was  to  be  used  for  general  pub¬ 
licity  purposes ;  the  backing  of  a  great  company  with  $45,- 
000,000  meant  everything  to  our  concern.  I  do  nqt  think 
I  can  give  any  further  details  as  to  the  discussiofi  about 
that,  other  than  the  promise  that  they  would  send  lit  over 
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to  me.  I  was  assured  that  I  would  have  that  later  and 
it  did  come  later.  As  to  whether  I  did  have  occasion  to 
discuss  with  them  what  I  meant  by  a  general  publicity  pur¬ 
pose,  I  meant,  advertising,  letting  the  people  know  that 
the  New  York  Title  and  Mortgage  Company  thought  enough 
of  us,  after  careful  investigation  of  the  plant,  to  be  willing 
to  stand  back  of  us  and  exclusively  insure  the  titles  which 
we  issued.  I  do  not  think  I  had  any  specific  discussion  as 
to  the  stock  selling  campaign  at  that  time  other  than  what 
I  have  detailed.  This  conference  was  held  in  May,  1928, 
prior  to  the  execution  of  the  contract  of  June  4th.  What 
I  wanted  was  to  maintain  this  company  with  the  money  we 
were  making  without  the  sale  of  stock.  No  figures  were 
mentioned  by  me  at  that  time  as  to  what  capital  we  would 
have  to  produce  before  we  could  start  business. 
231  The  onlv  time  that  was  called  to  mv  attention  was  in 
the  middle  of  April.  This  man,  Penniman,  who  went 
over  with  us,  took  no  part  in  the  discussion  between  Mr. 
McNeal,  Mr.  Parsons,  Mr.  Weaver,  Mr.  Springston,  and 
myself,  except  after  the  conference  was  over,  he  tried  to 
speak  to  Mr.  McNeal.  Mr.  Penniman  told  me  what  he  said 
to  Mr.  McNeal,  but  I  do  not  think  that  was  brought  to  Mr. 
McNeal ’s  attention  at  any  subsequent  time. 

Thereupon  witness  was  handed  plaintiff’s  Exhibit  No.  18, 
and  identified  it  as  the  executed  contract  of  June  4,  1928. 
Witness  identified  signatures  to  agreement. 

As  to  the  circumstances  under  which  Parsons’  letter  of 
June  21, 1928  (Plaintiff’s  Exhibit  No.  10)  was  written,  I  re¬ 
call  it  was  in  this  way:  I  had  heard  Mr.  Weinstein  say  in 
Mav  that  the  gentleman  from  New  York  had  made  an  in- 
speetion  of  the  plant  and  was  satisfied  —  it;  that  it  was 
good  and  they  approved  it,  but  I  was  not  willing  to  go 
ahead  until  I  had  something  in  writing.  My  best  recollec¬ 
tion  is  that  we  wrote  to  New  York  and  asked  them  to  give 
their  opinion  of  the  plant,  and  Mr.  Parsons  asked  us  to  out¬ 
line  a  letter  such  as  we  thought  would  properly  express  an 
adequate  opinion  of  the  value  of  the  plant.  That,  I  think, 
was  framed  by  Mr.  Springston  and  sent  on  to  New  York. 
Thereupon  witness  was  handed  plaintiff’s  Exhibit  No.  15, 
and  after  examining  said  letter,  testified  that  is  the  letter 
I  have  been  testifying  about.  Thereupon  witness  was 
handed  plaintiff’s  Exhibit  No.  14,  which  he  identified  as  a 
copy  of  the  form  letter  which  was  sent  as  an  enclosure  with 
the  letter  to  Mr.  Parsons. 
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Thereupon  witness  was  handed  plaintiff’s  Exhibit  No. 
16,  copy  of  letter  received  in  reply,  from  Mr.  Par- 

232  sons,  dated  June  21,  1928;  after  examining  it,  tes¬ 
tified,  that  is  the  letter  I  received.  Thereupon  wit¬ 
ness  was  handed  plaintiff’s  Exhibit  No.  17,  copy  df  another 
letter  of  same  date,  June  21, 1928,  from  Mr.  Parsoins  to  wit¬ 
ness,  and  after  examining  it,  testified  that  is  ^he  letter 
which  I  received  in  due  course,  as  president  of  tl^e  Capitol 
Company.  Thereupon  plaintiff  was  handed  what !  purports 
to  be  a  minute  of  the  Board  of  Directors  of  thb  Capitol 
Title  and  Guarantee  Company,  under  date  of  June  28, 1928, 
in  which  minute  it  appears  that  the  secretary  was  in¬ 
structed  to  spread  the  letter  on  the  minutes  and  witness 
identified  his  signature  and  Mr.  Springston’s  signature  to 
the  minutes. 

i 

Thereupon  plaintiff  offered  in  evidence  minutes  of  meet¬ 
ing  of  the  Capitol  Company  of  June  28,  1928,  to  ydiich  ob¬ 
jection  was  made  by  the  New  York  Title  and  Mortgage 
Company  on  the  ground  that  it  is  immaterial  and  irrele¬ 
vant.  The  Court  excluded  the  minute  as  to  the  Nqw  York 
Company,  but  admitted  it  as  to  the  Capitol  Cbmpany. 
Thereupon,  the  said  minute  of  June  28,  1928,  was  read,  as 
follows : 

I 

‘ ‘Mr.  Nathaniel  S.  Weinstein  was  requested  [to  open 
negotiations  with  reliable  brokers  for  the  sale  of  the  stock 
issued  by  this  company.’ ’ 

Mr.  Weinstein  had  charge  of  the  preparation  of  t^ie  data, 
the  circulars  and  advertising  for  his  stock  selling  ahd  busi¬ 
ness  getting  campaign.  That  did  not  come  under  my  per¬ 
sonal  supervision  or  direction  et  al.  I  recall  that  thb  matter 
of  stock  selling  campaign  came  up,  I  think,  about  a  year 
later,  in  May,  1929,  when  I  had  stopped  Weinsteinj — I  felt 
I  could  not  get  along  with  him;  he  was  not  acting 

233  honestly  and  we  would  have  to  break  our  relations; 
either  he  would  have  to  go  out  or  I  would. 

I  did  not  have  occasion  to  discuss  with  any  representa¬ 
tive  of  the  New  York  Company  the  stock  selling  campaign, 
or  with  any  others.  It  is  pretty  hard  to  answer  [when  I 
became  president  of  the  Capitol  Company.  I  do  not  believe 
I  know.  I  may  find  out.  Approximately,  it  was  soipe  time 
after  this  letter  of  June  21st.  There  was  an  organization 
of  my  friends  and  myself  to  get  together,  and  we  regularly 
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organized  the  company,  and  I  think  I  was  elected  at  that 
time.  That  may  have  been  in  July  or  August  of  1928,  but 
so  much  has  happened  I  can  not  remember  the  different 
dates  as  I  would  like  to,  to  help  you  out.  I  did  have  stock 
in  the  Capitol  i  Company.  I  had  200  shares  of  preferred 
and  200  shares  of  common,  which  was  not  company’s  stock. 
It  was  promoter’s  stock,  Mr.  Weinstein’s  stock.  I  did  not 
pay  anything  for  it.  I  wanted  him  to  pay  me  in  cash  for 
my  services  in  going  to  New  York  twice,  and  to  Baltimore 
three  times.  He  stated  he  would  rather  give  me  stock  in 
the  company  and  I  said  that  I  doubted  if  I  could  accept  it 
until  I  looked  up  the  Delaware  law  to  see  if  I  could  accept 
it.  I  did  not  receive  any  cash  or  its  equivalent  for  the  serv¬ 
ices  I  rendered.  Thereupon,  attention  of  witness  was 
called  to  minutes  of  meeting  of  the  board  of  directors  of 
the  Capitol  Company  of  March  6,  1928,  paragraph  4,  as 
follows : 

“By  motion  being  properly  made  and  seconded,  it  was 
unanimously  passed  that  John  Paul  Earnest  be  elected  as 
president  of  this  corporation.” 

Witness  testified  that  is  not  correct.  As  to  when  I  be¬ 
came  president  of  the  company,  my  best  recollection  is  I 
was  formallv  elected  bv  the  Board,  chosen  from  mv 
234  friends,  in  perhaps  August  or  early  in  September, 
1928.  I  can  give  you  an  explanation  of  that  if  you 
wish  me  to.  That  is  how  that  happened  to  be  signed  at  that 
time.  It  was  all  a  mistake.  At  the  time  I  received  the  let¬ 
ters  of  June  21^  1928,  from  Mr.  Parsons,  addressed  to  me  as 
president  of  the  Capitol  Company,  I  was  acting  as  presi¬ 
dent.  I  was  doing  that  with  the  consent  of  the  organizers 
and  promoters  of  the  company,  as  far  as  I  know. 

Thereupon,  on  cross-examination  by  Mr.  Bailey,  witness 
testified  as  follows: 

I  first  met  Mr.  Weinstein  in  1925.  He  came  to  Washing¬ 
ton  to  see  me  as  a  member  of  the  bar  of  the  State  of  Marv- 
land  to  be  admitted  to  the  bar  of  the  Supreme  Court  of  the 
District  of  Columbia;  and  I  made  the  usual  careful  exam¬ 
ination  as  to  his  character  and  standing,  he  being  very 
highly  recommended  to  me  by  Chief  Justice  Gorter  of  the 
Baltimore  City  bench,  and  he  had  other  evidences  as  to  his 
good  character  which  warranted  the  committee,  to  which  I 
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reported  the  matter,  in  thinking  that  he  should  be  admitted 
to  the  bar,  and  he  was  admitted.  I  do  not  think  %  met  him 
again  until  the  time  I  referred  to  a  little  while  ago,  the 
latter  part  of  1928  he  came  into  my  office  to  tell  me  about 
this  new  title  plant  he  was  working  on.  I  recall  wlriting  an 
opinion  for  him  as  to  this  title  plant.  Wait  a  miijute,  I  do 
not  recall  about  the  title  plant,  he  asked  me  whether  a  cor¬ 
poration  organized  under  the  laws  of  Delaware  cojuld  come 
into  the  District  and  do  business.  I  remember  passing  on 
that  and  giving  him  an  opinion.  The  next  time  I  piet  him, 
I  think,  was  either  February  or  March,  1928,  when  at  his 
request  I  went  over  to  Baltimore  to  inspect  the  pla^t.  I  do 
not  recall  going  to  Baltimore  in  the  fall  of  1^27  with 
235  Mr.  Springston  and  making  an  examination  of  the 
plant.  I  never  went  over  there  with  Mr.  Springston, 
as  I  recall.  I  remember  going  over  there  with  Mr.  Spring¬ 
ston,  Mr.  Savage  and  Mr.  Eliot  Thomson  and  making  an 
examination.  The  first  examination  was  made  in  February 
or  March,  and  we  really  made  three  examinations.  We 
w"ere  over  there  the  third  time.  I  did  not  make  three 
examinations  before  I  came  in  contact  with  the  Nqw  York 
Company.  I  only  made  one  examination,  as  I  recall  it, 
before  I  came  in  contact  with  the  New  York  Company. 
The  two  subsequent  trips  to  Baltimore  were  for  t}ie  pur¬ 
pose  of  taking  some  of  my  friends  there  who  kne^  some¬ 
thing  about  the  real  estate  situation  in  Washington  and  the 
title  work,  and  having  them  look  at  it  and  say  wh^t  they 
thought  of  it.  As  to  who  I  took  over  other  than  the  one 
trip  I  mentioned  a  moment  ago,  and  whether  I  took  Mr. 
Savage,  Mr.  Eliot  Thomson  and  Mr.  Springston  <|>n  that 
occasion,  I  do  not  know.  I  remember  taking  Mr.  Savage, 
Mr.  Thomson  and  Mr.  Springston  and  myself.  The  next 
time  I  do  not  recall  who  I  did  take.  It  may  have  ju^t  been 
Mr.  Springston  and  myself.  I  can  not  say  definitely.  I 
know  we  brought  Mr.  Springston  back  with  us  th^  third 
time.  As  to  when  I  decided  to  become  interested  in  this 
company,  after  the  receipt  of  that  letter  from  New  York 
City,  on  the  21st  of  June,  1928, 1  felt  that  we  could  not  make 
anv  mistake.  I  wanted  to  be  careful. 

I  recall  testifying  in  an  equity  suit  on  April  29,  1932. 
Attention  of  witness  called  to  his  testimony  in  that  sjiit,  as 
follows :  I 
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“Q.  When— you  decide  to  become  a  member  of  the  board 
of  directors  and  president  of  the  Capitol  Title  and 

236  Guarantee  Company?  A.  After  I  had  been  to  Balti¬ 
more  to  look  at  his  plant,  and  even  prior  to  that,  I 

had  investigated  his  character  very  thoroughly  as  to 
honestv  and  integritv.” 

Witness  testified:  I  presume  I  did  so  testify,  especially 
did  I  investigate  his  character.  I  was  very  careful  about 
that.  That  testimony  is  correct.  I  had  decided  to  go  into 
the  company  after  I  got  that  letter  from  New  York,  dated 
June  21. 

Thereupon  witness  was  handed  Plaintiff’s  Exhibit  No.  18, 
agreement  dated  June  4, 1928,  between  New  York  Company 
and  Capitol  Company,  signed,  John  Paul  Earnest,  presi¬ 
dent  of  the  Capitol  Company,  and,  after  examining  agree¬ 
ment,  witness  testified:  I  signed  the  agreement.  As  I  said 
a  while  ago,  I  was  acting  as  president  at  that  time.  It  is 
pretty  hard  to  say  how  long  I  had  been  acting  as  president. 
I  could  not  say  approximately.  Before  I  went  to  New  York 
in  the  middle  of  April,  I  had  never  met  any  of  the  gentle¬ 
men  connected  with  the  New  York  Title  and  Mortgage 
Company.  My  purpose  in  going  to  New  York  was  to  get 
them  to  examine  the  company  and  see  if  they  w^ere  willing 
to  say  as  title  experts,  that  it  was  w’hat  w’e  thought  it  was, 
and  that  we  could  make  it  go.  I  had  already  examined  the 
title  plant  myself  just  once  in  October,  as  I  recall  it.  Wait 
a  minute,  that  was  in  February  or  March.  We  went  to  New 
York  in  April.  I  had  not  examined  it  in  the  fall  of  1927. 
Weinstein  came  to  my  office  and  asked  me  to  take  it  up  and 
I  told  him  I  was  not  a  title  man  and  I  thought  I  had  better 
have — I  had  been  a  member  of  the  bar  for  a  number  of 
years — nearly  40  years.  When  I  went  up  to  New  York,  I 
made  the  suggestion  to  Mr.  McNeal  and  to  Mr.  Parsons  that 
my  object  in  coming  there  was  to  secure  a  contract 

237  from  the  New  York  Company  to  insure  the  titles  of 
the  Capitol  Company,  of  which  I  was  president,  after 

they  first  examined  it  and  found  it  worthy  of  such  action, 
that  is  exactly  what  they  wanted.  My  examination  was  for 
the  purpose  of  determining  whether  or  not  it  would  be  a 
proper  plant  for  them  to  insure  the  titles  of;  whether  the 
plant  was  right  and  whether  I  was  right  and  whether  Mr. 
Weinstein  was  right;  in  other  words,  whether  they  would 
cooperate  with  us  to  put  this  on  a  paying  basis.  There- 
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upon  atention  of  witness  was  called  to  portion  of  letter 

which  he  wrote  to  Mr.  Parsons,  June  20, 1928,  a?  follows : 

“I  am  enclosing  herewith  a  copy  of  their  suggestion  in 
form  of  a  return  letter  to  me  along  this  line,  With  the  in¬ 
formation  that  we  would  appreciate  your  statement  in  the 
matter.  This  will,  of  course,  be  used  in  connection  with  our 
advertising  and  publicity  in  Washington,  D.  C.,  and  its  sub¬ 
urbs.  In  regard  to  the  value  of  the  plant  itself  the  local 
companies  value  their  plants  at  $250,000  and  wfe  naturally 
feel  the  plant  we  have  is  many  times  the  valu^  of  any  of 
the  existing  Washington  establishments.  We  feel  that  at 
the  lowest  estimate  our  plant  is  worth  more  than  twice  as 
much  as  the  local  plants  and  would  like  your  estimate  of 
its  value  for  use  in  our  publicity  work  here.” 

Asked  to  state  what  did  he  mean  by  4 ‘we”,  answered,  we 
felt  that  was  an  estimate  placed  on  the  value  of  the  plant 
bv  Weinstein.  Weinstein  was  the  “we”  referred  to  in  that 
letter  and  I  do  not  know  personally  whether  I  was  included 
in  it.  I  was  taking  Weinstein’s  statement  about  that. 

As  to  whether  I  would  say  the  value  of  the  p^ant  at  that 
time  was  twice  as  much  as  the  other  plants  here  in 
238  Washington,  I  thought  it  was  very  much  more  valu¬ 
able  because  it  eliminated  the  chain  of  titjle,  and  the 
old  companies  had  that.  As  to  whether  I  knhw  of  any 
untrue  statement  made  in  that  letter,  I  never  m^de  an  un¬ 
true  statement  in  my  life  that  I  remember.  I  d^>  not  know 
of  any  untrue  statements  in  that  letter.  Thereupon,  wit¬ 
ness  was  shown  letter  he  received  from  Mr.  Pardons,  dated 
June  21  1928  (Plaintiff’s  Exhibit  No.  10)  and  asked  if  he 
knew  of  any  untrue  statements  in  that  letter,  after  reading 
the  letter,  testified,  I  do  not  know  of  any  untrue  statements 
m  it. 

I  believe  the  statements  in  that  letter  of  June  21,  1928 
to  be  true.  I  also  believe  to  be  true  the  statements  made 
in  my  letter  of  June  20,  1928  to  the  New  York  Title  and 
Mortgage  Company.  I  was  not  at  all  concerned  with  the 
stock  selling  campaign,  except  I  knew  we  had  to  sell  some 
stock  and  I  told  him  not  to  sell  one  dollar  more  than  was 
necessary;  that  if  we  could  build  the  business  up  for  him 
to  stop  selling  stock,  because  that  meant  that  we  would  have 
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to  pay  a  dividend  on  it.  I  made  no  effort  whatever  to  sell 
stock.  As  to  whether  this  letter  that  I  wrote  to  Mr.  Par¬ 
sons  to  solicit  from  him  this  other  letter,  was  for  any  stock 
selling  campaign,  I  do  not  think  we  had  that  in  mind.  I 
do  not  recall  any  reference  to  it,  either.  I  do  not  know 
that  I  had  in  mind  any  stock  selling  campaign  at  the  time  I 
sent  that  leter,  I  don’t  think  so.  Thereupon,  paragraph  20 
of  the  agreement  of  June  4,  1928,  was  read  to  the  witness, 
as  follows: 

“Second  party  will  indite  and  maintain  on  the  window 
of  its  office  or  other  prominent  place  a  display  of  its  name 
followed  by  the  words:  ‘Title  Insurance  Underwritten  By 
New  York  Title  and  Mortgage  Company,  Capital  Fund 
Over  $44,000,000’  and  to  carry  similar  notice  in  con- 
239  neetion  with  newspaper  and  other  advertising,  and 
second  party  will  permit  first  party  to  carry  on  such 
advertising,  circularization  or  propaganda  for  the  sale  of 
title  insurance  i  through  the  agency  of  second  party  as  it 
may  desire.” 

Witness  testified  he  did  not  recall  that  paragraph  in  the 
agencv  contract.  I  do  not  recall  when  I  went  to  New  York, 

O  w  7 

in  talking  to  Mr.  McNeal  and  Mr.  Parsons,  and  also  to  Mr. 
Weaver,  that  either  I  or  Mr.  Weinstein,  or  one  or  both  of 
us,  stated  that  we  had  a  capital  fund  of  $400,000  ready  to 
start  this  business.  I  do  not  recall  discussing  with  Mr. 
McNeal,  Mr.  Parsons,  Mr.  Weaver  the  amount  of  this 
fund — the  $400,000 — and  whether  we  had  put  it  in  banks  or 
whether  we  had  any  amount  of  it  in  investing  companies 
or  mortgages.  I  do  not  recall  anything  of  the  kind.  There¬ 
upon,  witness  was  handed  letter,  dated  June  7,  1928,  signed, 
John  Paul  Earnest,  identified  his  signature  thereon  and 
said  letter  was  marked  Defendant’s  Exhibit  No.  4,  for  iden¬ 
tification.  Thereupon,  witness  was  handed  carbon  copy  of 
letter,  dated  June  15,  1928,  which  he  wrote  and  with  it, 
letter  he  received,  and  testified:  I  have  no  recollection  of 
receiving  the  original  of  that  letter.  I  do  not  recall  this. 
It  ought  to  be  available.  I  do  not  recall  anything  about  it. 
I  can  say,  with  reference  to  getting  Weaver  Brothers,  we 
did  that.  We  received  their  business.  I  cannot  identify 
the  letter.  Thereupon,  witness  was  shown  letter  purporting 
to  be  addressed  to  him  by  Mr.  Weaver,  dated  August  7, 1928, 
and  testified,  he  does  not  remember  receiving  the  original  of 
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that  letter.  Thereupon,  witness  was  shown  letter  addressed 
to  Earnest  M.  Weaver,  dated  August  8, 1928,  atid  identified 
signature  to  that  letter,  which  letter  was  ^hen  marked 

240  Defendant’s  Exhibit  No.  5  for  identification.  I  can¬ 
not  be  sure  that  this  last  letter  refreshes  jmy  recollec¬ 
tion  with  respect  to  carbon  of  the  letter  dated  [August  7,  it 
was  so  long  ago,  and  so  many  things  have  happened. 

Thereupon  witness  was  handed  letter  dated  October  9, 
1928,  addressed  to  George  S.  Parsons,  signed,  John  Paul 
Earnest,  and  he  testified  that  is  my  signature  jxnd  I  wrote 
that  letter;  said  letter  being  marked  Defendant’s  Exhibit 
No.  6  for  identification. 

I  ceased  to  be  president  of  the  Capitol  Company  about 
the  middle  of  July,  1929,  and  I  wras  nominated  by  Mr. 
McNeal,  I  think,  as  chairman  of  the  board,  honorary 
position.  I  remained  as  chairman  of  the  boatfd  rather  a 
short  time.  I  left,  I  rather  recall,  on  the  27th  of |  July,  1929, 
for  a  vacation.  I  did  not  come  back  until  the  latter  part  of 
September  or  October,  and  then  I  had  to  pick  up  my  prac¬ 
tice  again  and  get  new  offices  and  I  resigned.  To  the  best 
of  my  recollection,  October,  1929. 

Thereupon,  on  further  cross-examination  by|  Mr.  Van- 
doren,  witness  testified  as  followrs: 

I  testified  yesterday  that  the  plant  vTas  brought  over 
from  Baltimore  some  time  during  the  month  6f  August, 
1928.  I  said  that  after  the  plant  reached  Washington,  there 
was  considerable  activity  in  connection  with  it  and  many 
clerks  employed  in  the  plant  then.  They  were|  employed 
for  the  purpose  of  bringing  the  plant  up  to  datd  and  mak¬ 
ing  the  records  extend  further  back  than  they  Jiad  previ¬ 
ously  extended,  and  that  went  on  until  some  tinjie  at  least 
during  the  year  1929.  That  work  continued  very 

241  actively  clear  up  to  the  time  I  left.  When  I  had 
active  supervision  of  the  work,  that  was  about  the 

middle  of  July,  1929,  when  the  plant  came  over  from  Balti¬ 
more,  at  that  time  I  looked  at  the  records  of  the  plant  for 
the  purpose  of  undertaking  to  determine  how  corhplete  the 
plant  wras  with  reference  to  certain  pieces  of  property 
ovmed  by  my  clients,  with  the  details  of  which  I  was  then 
familiar,  and  I  found  the  records  to  those  parcel^  complete 
back  some  20  years  in  a  great  many  cases.  Therd  had  been 
tremendous  activity  in  the  title  plants,  which  ha^  gone  on 
since  the  World  War.  By  that  I  meant,  activity  in  real 
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estate.  At  the  time  this  company  opened  its  office  for  busi¬ 
ness  in  October,  that  activity  was  decidedly  marked  in  the 
real  estate  title  business,  and  I  felt  that  the  field  seemed 
to  be  propitious  for  a  new  title  plant  at  that  time.  I  am 
not  able  to  speak  at  this  time  as  to  the  condition  of  the 
plant  of  the  Capitol  Company  in  the  month  of  March,  1929. 
The  only  contact  I  had  with  the  progress  of  the  work  was 
to  go  up  occasionally  to  the  floor  above,  where  Miss  Pratt 
was  in  charge  of  the  work,  and  ask  her  what  progress  she 
was  making.  My  own  knowledge  of  the  progress  of  the 
plant  was  by  reason  of  what  she  told  me.  I  was  in  the  legal 
work.  This  activity  in  real  estate  continued  from  the  time 
of  the  war  up  until  the  panic.  Speaking  of  the  panic,  I 
refer  to  the  fact  that  in  the  latter  part  of  October,  1929, 
between  the  20th  and  30th,  there  was  a  decided  panic,  which 
meant  a  complete  modification  of  the  old  order  of  things, 
so  that  business  was  reduced  to  a  minimum,  and  not  the 
tremendous  business  activity  that  had  theretofore 
242  existed.  The  panic  had  a  very  serious  effect  on  the 
business  of  the  Capitol  Company,  business  dropped 
away  to  almost  nothing.  As  to  the  condition  of  the  com¬ 
pany’s  business  prior  to  that  time,  and  from  the  time  of 
the  opining  of  the  business,  it  had  steadily  grown  from 
October,  1928,  when  we  took  in  127  orders  for  titles.  I  well 

remember  that,  because  I  watched  it  carefully  to  see  what 

•  •  * 

the  first  month  had  produced  and  it  had  grown  gradually 

up  to  the  end  of  May,  when  we  had  a  little  over  200  orders 

for  titles.  I  could  not  answer  what  would  be  the  necessary 

* 

number  of  titles  we  should  have  had  during  that  time  to 
carry  the  company. 

I  held  some  200  shares  of  this  stock  that  came  to  me  from 
Mr.  Weinstein  for  services  I  had  rendered  in  the  interest 
of  this  company  for  which  I  did  not  pay  any  cash.  A  good 
many  of  my  friends  and  business  associates  were  connected 
with  the  company  as  directors  and  stockholders,  there  were 
quite  a  few.  Of  the  officers  of  the  company,  who  were  my 
friends,  some  of  the  closest  friends  I  had  were  Mr. 
Springston  and  Mr.  Spruce.  There  were  other  personal 
friends  of  mine  of  many  years’  standing.  I  recall  the 
names  of  others:  Dr.  Finlev,  I  had  known  for  48  years. 
When  I  was  a  young  man  just  out  of  college  he  was  the 
first  man  I  met  when  I  came  to  Washington.  Judge 
Strider,  I  had  known  for  40  years;  Mr.  Lipscomb  I  had 
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known  forty  years;  I  had  known  Mr.  Bryant  about  ten 
years.  Mr.  Gould,  a  banker,  I  had  known  of  by  reputa¬ 
tion  for  a  number  of  years  and  I  only  met  him  personally 
through  Mr.  Thomson  in  the  summer  of  1928.  jlf  I  had  a 
list  of  the  directors  I  could  tell  you  if  I  have  ibissed  any. 
Thereupon,  witness  examined  Plaintiff’s  Exhibit  No.  5  for 
the  purpose  of  refreshing  his  recollection,  and  testi- 

243  tied,  Mr.  Holland  was  a  Baltimore  man.  I  had 
known  him  a  very  short  time.  Mr.  Meredith,  I  had 

known  a  short  time.  Dr.  Stuart  I  had  known  for  fully  30i 
years;  Mr.  Taylor  about  3’5,  and  Mr.  Savage  a  $hort  time. 
I  had  only  known  Mr.  Savage  a  comparatively  ihort  time. 
I  knew  him  as  a  banker  by  reputation  before  I  met  him 
personally.  Mr.  Weinstein  I  had  met  in  1925;  M[r.  Quinter 
a  comparatively  short  time;  Mr.  McNeal  I  did!  not  meet 
until  the  spring  of  1928.  I  do  not  recall  when  I  did  meet 
Mr.  Duncan,  but  my  recollection  is  it  was  in  Fejbruary  or 
March,  1929.  Mr.  Holladay  I  had  not  known  Very  long. 
If  I  remember  correctly  he  was  a  banker  from  Annapolis. 
Mr.  Spruce  I  had  known  for  quite  a  while.  Mr.  Lauber,  I 
have  just  the  faintest  recollection  of  meeting  him.  He 
came  into  the  office  and  was  introduced.  He  wajs  a  Balti¬ 
more  man  and  I  knew  very  little  of  him.  Of  course,  Mr. 
Springston  was  an  associate  member  with  me  apd  my  son 
in  law  and  I  had  known  him  for  a  number  of  y^ars.  Mr. 
Parks  I  had  known  for  about  ten  years.  He  didd  shortly 
after  selection.  Mr.  Bryant  I  had  known  about  ten  years. 
Of  the  gentlemen  whose  names  I  have  mentioned,  I  knew 
onlv  of  a  few  who  had  substantial  investments  inj  the  com- 
pany.  Dr.  Finley  put  in  $10,000  cash.  I  don’t  kpow  what 
Mr.  Taylor  put  in,  but  my  impression  is  he  had|  in  some¬ 
thing.  Mr.  Thomson  had  in  something;  how  m^ich  I  do 
not  know.  Judge  Strider,  I  think,  put  in  about  ^2,000.  I 
think  he  stated  that  to  me.  I  do  not  recall  any  ott  ers. 

As  to  what  I  would  say  with  reference  to  the  number 
of  cases  the  company  had  from  October,  1928,  [until  the 
latter  part  of  May,  1928,  as  to  the  functioning  of  the 

244  plant  of  the  Capitol  Company,  and  as  to  the  ability 
of  that  plant  to  meet  the  needs  of  the  custonjiers  with 

reference  to  orders  for  title  examinations,  the  plint  func¬ 
tioned  splendidly,  and  we  could  meet  the  order  of  customers 
as  they  came  in.  We  could  not  do  it  as  rapidly  as  we 
wanted  to  and  hoped  we  could  do  when  we  opened^  because 
it  had  not  been  completed  back  far  enough.  I  could  say 
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that  our  company  could  turn  out  a  title  as  fast  as  any  title 
company  in  the  city.  I  looked  into  that  and  found  we 
would  get  out  a  title  in  30  days.  It  is  absolutely  safe  to 
say  that  from  the  very  opening  of  business  that  we  could 
and  did  render  an  expeditious  and  efficient  title  business. 

Thereupon,  on  redirect  examination  (by  Mr.  Jackson), 
witness  further  testified  as  follows : 

Witness’  attention  was  directed  to  what  he  said  about  the 
personnel  of  the  management  of  the  Capitol  Company  at 
the  time  they  opened  for  business  and  on  down  to  the  spring 
of  1929,  and  was  handed  plaintiff’s  Exhibit  No.  4,  and  his 
attention  called  to  the  last  page,  to  the  personnel  of  the 
management,  and  was  asked  to  indicate  what  members  in 
that  personnel  were  experienced  in  the  title  business,  and 
answered,  I  don’t  think  any  of  them  were.  I  had  a  limited 
experience  and  Mr.  Springston  had  some  experience.  Mr. 
Springston  is  not  in  the  list  of  the  management,  but  he 
was  secretary.  His  name  appears  there,  George  B.  Spring¬ 
ston,  secretary.  To  my  knowledge,  Mr.  Springston,  in 
June,  1928,  had  very  little  experience  as  a  title  man.  He 
had  been  studying  the  subject  with  Mr.  Weinstein  and  had 
very  little  to  do  with  it.  Ilis  experience  was  chiefly  in 
connection  with  the  organization  of  the  company. 
245  Whatever  his  experience  was  it  was  initiated  with 
his  contact  with  the  company.  As  to  whether  I  am 
certain  that  no  other  of  the  personnel  had  any  experience 
in  the  title  business,  I  can  only  answer  that  bv  saying  I  had 
some  experience,  as  a  member  of  the  bar  for  thirty  years. 
I  was  the  only  man  who  had  any  such  qualifications.  Judge 
Strider  knew  nothing  about  it.  He  was  connected  with  the 
Continental  Trust  Company  at  14th  and  H  Streets.  His 
connection  there  had  no  relation  to  the  title  business,  he 
was  not  a  title  man.  Judge  Strider ’s  principal  activity 
in  Washington  for  a  long  time  was  that  of  Justice  of  the 
Peace.  I  do  not  know  whether  he  was  a  member  of  the 
bar.  I  only  know  what  Mr.  Weinstein  told  me  as  to  his 
experience  as  a  title  man.  He  had  not  practiced  law  in 
Washington  at  the  time  I  first  met  him  in  1925.  His  resi¬ 
dence  was  in  Baltimore,  and  my  first  contact  with  him  was 
in  connection  with  his  application  for  admission  to  the  bar 
of  the  Supreme  Court  of  the  District  of  Columbia;  in  the 
spring  of  1929,  I  had  no  reliable  knowledge  as  to  the  extent 
and  character  of  the  plant  except  what  I  heard  others  say — 
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this  lady,  Miss  Pratt,  and  Mr.  Weinstein.  I  'syould  go  to 
Miss  Pratt  for  information.  My  statement  as  tO  the  char¬ 
acter  of  the  plant  we  had  in  the  spring  of  1929  was  based 
upon  information  others  had  given  me,  and  maybe  glancing 
over  the  deeds  to  see  what  was  being  done.  I  did  not  glance 
over  the  title  plant  in  such  manner  as  to  enable  me  to  say 
to  what  extent  that  title  plant,  to  any  particular  period, 
was  absolutely  complete.  My  statements  to  the  ^ffect  that 
we  had  a  title  plant  in  the  spring  of  1929  capable  pf  turning 
out  title  reports  faster  than  any  other  compainy  in  the 
city,  was  not  entirely  based  upon  hearsay  testimony, 

246  because  when  an  order  came  in  it  was  tprned  out 
within  a  very  short  time.  I  could  not  tell  how  far 

back  the  complete  records  of  the  title  plant  of  the  Capitol 
Company  went  on  the  21st  of  June,  1928,  nor  c<^uld  I  tell 
as  of  March,  1929.  I  only  knew  they  were  making  progress. 
1  cannot  tell  of  my  personal  knowledge  how  far!  this  title 
plant  was  completed  in  March,  1929.  I  had  to  depend  on 
the  head  of  the  department  to  give  me  advice.  |  I  cannot 
answer  whether,  on  the  first  of  March,  1929,  we  had  any 
complete  record  in  our  office  reflecting  the  title  situation  in 
the  District  of  Columbia,  in  so  far  as  any  information 
might  be  derived  from  the  court  house,  meaiiing,  the 
records  in  equity,  bonds,  recognizances  and  wills.  !  I  cannot 
say  whether  we  had  any  of  that  information  at ! any  par¬ 
ticular  time,  that  was  in  the  hands  of  others.  I  stated 
1  severed  mv  connection  with  the  company  as  president,  in 
July,  1929.  ' 

Attention  of  witness  called  to  his  testimony  that  he  did 
not  know  of  any  untrue  statements  in  the  letters  of  June  20 
and  June  21,  and  he  was  asked  to  tell  upon  what|  basis  he 
made  that  statement,  or  upon  what  information  [he  made 
that  statement,  and  answered:  I  cannot  say  more  than  I 
said  before.  I  believed  it  was  all  right  and  trpe.  It  is 
difficult  to  prove  a  negative,  practically  impossibleL 

Thereupon  attention  of  witness  was  called  to  fiis  testi¬ 
mony  in  which  he  stated  that  he  believed  the  statements 
made  in  the  letters  of  June  20  and  21  to  be  true^  and  he 
was  asked  upon  what  basis  he  made  that  statement,  or  upon 
what  information  he  believed  those  statements  in  the  letters 
to  be  true,  with  respect  to  the  characterization  of 

247  the  title  plant  as  made  in  the  letter  of  Mr.  Parsons 
to  witness,  dated  June  21,  1928,  witness  answered, 

the  statement  was  made  based  upon  the  examination  of  the 
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plant  by  Mr.  Parsons,  and  others  of  the  New  York  Title 
and  Mortgage  Company,  that  is  the  basis  of  my  statement 
when  I  say  I  believed  them  to  be  true.  It  was  not  based 
on  the  report  by  Mr.  Weinstein,  but  by  representations  to 
me  by  New  York,  as  evidenced  by  Mr.  Parsons’  signature 
to  that  letter,  of  June  21,  1928.  I  had  not  made  any 
examination  of  the  local  title  plant  in  Washington  at  the 
time  I  wrote  this  letter  of  June  20,  1928  (plaintiff’s  Exhibit 
No.  15)  to  Mr.  Parsons.  Thereupon  witness  ’  attention  was 
called  to  portion  of  Plaintiff’s  Exhibit  No.  15,  “We  feel 
that  at  the  lowest  estimate  our  plant  is  worth  more  than 
twice  as  much  as  the  local  plants”,  and  asked  if  he  made 
any  examination  of  the  local  plants  before  writing  that 
letter,  answered,  he  did  not.  I  do  not  remember  hearing 
anything  said  at  the  conference  in  New  York  about  April 
17,  1928,  with  respect  to  a  $400,000  item  in  cash  or  liquid 
assets.  I  have  no  recollection  at  all  about  that.  I  certainly 
did  not  make  anv  statement  in  that  conference  that  we  had 

m/ 

$400,000  in  bank  or  in  liquid  assets  at  that  time.  I  cer¬ 
tainly  did  not  make  any  statement  at  the  later  conference 
in  Washington,  in  May,  1928,  to  Mr.  Parsons  and  to  Mr. 
McNeal,  or  either  of  them,  that  the  Capitol  Company  had 
$400,000  in  liquid  assets,  or  in  cash.  Mr.  Weinstein  did  not 
make  anv  such  statement  in  either  of  these  conferences  in 
my  hearing,  to  Mr.  Parsons  or  to  Mr.  McNeal.  Thereupon, 
attention  of  witness  was  called  to  his  testimony  on  cross 
examination,  as  follows: 

“Q.  I  take  it,  therefore,  that  this  letter  that  you 
248  wrote  to  Mr.  Parsons  to  solicit  from  him  this  other 
letter,  was  not  for  any  stock  selling  campaign;  is 
that  true?  A.  I  do  not  think  we  had  that  in  mind.  I  don’t 
recall  any  reference  to  it,  either. 

“Q.  Did  you  have  that  in  mind  at  all  when  you  sent  that 
letter,  any  stock  selling  campaign?  A.  I  don’t  recall.  I 
don’t  think  so.” 

Witness  testified:  I  think  that  is  a  true  statement  of  my 
testimony  yesterday,  so  far  as  I  recall  it.  I  would  answer 
the  same  way  now.  Attention  of  witness  was  directed  to 
the  two  letters  of  June  20,  1928  (Plaintiff’s  Exhibit  No. 
15),  and  June  21,  1928  (Plaintiff’s  Exhibit  No.  10),  and 
was  asked  to  read  them  carefully,  which  he  did.  Witness’ 
attention  was  then  called  to  what  he  just  characterized  as 
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an  accurate  report  of  his  testimony,  which  he  fhen  read, 
and  in  the  light  of  rereading  this  letter,  and  his  testimony, 
he  was  asked  if  he  wished  to  let  his  statements  stand,  and 
replied,  “I  do”.  Continuing,  he  testified:  Tins  letter 
emphatically  refers  to  the  reason  why  we  wrote  it,  and  it 
is  stated  here,  wait  a  minute:  ‘ 1  In  connection  with  our 
advertising  publicity  in  Washington,  D.  C.”  As  to  what 
our  advertising  publicity  involved,  it  involved  thb  general 
plant,  and  notified  the  community  of  what  we  weire  under¬ 
taking  to  do.  As  to  whether  it  would  also  involve  the  stock 
selling  campaign,  I  don’t  recall  that  the  stock  selling  cam¬ 
paign  was  connected  with  the  publicity  work.  ^Iy  letter 
would  indicate  that  I  did  not  have  that  in  mind.  Witness’ 


attention  was  called  to  language  of  letter  of  June  20,  1928, 
and  asked  to  state  what  advertising  and  publicity  it 
249  referred  to,  answered,  advertising  in  an jr  of  the 
papers  and  necessary  circularizing  the  city  so  as  to 
give  information  to  the  people  of  Washington  ^s  to  the 
character  of  the  plant  we  had. 

I  do  not  recall,  whether  following  the  receipt  of  the  let¬ 
ter  of  June  21,  1928,  from  Mr.  Parsons,  the  Boaijd  of  Di¬ 
rectors,  when  I  was  present,  took  immediate  steps  to  nego¬ 
tiate  a  further  stock  selling  campaign.  I  cannbt  recall 
definitely  whether  a  short  time  after  the  receipt  of  “(his  Par¬ 
sons  letter  of  June  21,  1928,  that  the  Capitol  Company  did 
make  use  of  that  letter  in  that  general  publicity  campaign, 
both  for  stock  selling  and  for  getting  title  business]  There¬ 
upon,  witness  was  handed  plaintiff’s  Exhibit  No^  6,  and 
testified  I  cannot  answer  definitely  whether  or  not  that  ex¬ 
hibit  was  issued  with  my  knowledge  as  president  of  the 
Capitol  Company.  My  name  does  appear  on  this  exhibit, 
and  the  reason  I  cannot  answer  definitely,  is  because  Mr. 
Weinstein  did  not  tell  me — he  did  many  things  without  talk¬ 
ing  to  me  about  it.  I  mean  to  say  that  I  had  no  control 
over  this  publicity  campaign  and  did  not  know  what  was 
going  on,  only  to  a  very  limited  extent.  I  was  busy  with 
legal  work  and  Mr.  Weinstein  had  charge  of  that,  ^nd  my 
instructions  were,  that  if  there  was  any  doubt  abdut  any¬ 
thing  to  consult  me  and  we  would  work  it  out  together. 
When  this  document,  plaintiff’s  Exhibit  No.  6,  went  out, 
it  did  not  go  out  with  my  knowledge  and  approval,  because 
he  did  not  show  it  to  me.  Thereupon,  witness  was  handed 
plaintiff’s  Exhibit  No.  5,  and  asked  to  state  whether  that 
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circular  went  out  with  his  knowledge  as  part  of  the 

250  publicity  campaign,  answered,  I  do  not  recall  ever 
having  seen  it. 

Thereupon  attention  of  witness  was  called  to  plaintiff’s 
Exhibit  No.  4,  and  was  asked  whether  or  not  that  circular 
was  put  out  with  his  knowledge  as  a  part  of  their  publicity 
program,  and  witness  testified:  I  will  have  to  answer  that 
in  this  way.  I  do  not  recall.  I  have  a  distinct  recollection 
of  one  thing  only  regarding  the  advertising.  That  was  a 
little  circular  which  Mr.  Weinstein  got  out,  advertising 
the  insurance  feature.  That  showed  the  New  York  Com¬ 
pany  was  back  of  it.  He  prided  himself  upon  the  fact  that 
he  had  a  cut,  a  picture  on  it  of  a  court  scene  with  two  men, 
one  on  one  side  of  the  bench,  the  judge,  on  the  bench,  and 
countrvman  on  the  other  side  of  the  court.  And,  he  showed 
that  to  me  and  he  said  it  was  advertising  to  be  used  and 
asked  me  if  I  did  not  think  it  was  very  apt,  and  a  good 
thing.  I  looked  at  it  and  said,  “You  have  got  one  serious 

error  there.  The  countrvman  has  not  taken  his  hat  off 

* 

in  the  presence  of  the  court.”  That  is  the  only  distinct 
thing  I  do  recall  about  the  circular,  because  Mr.  Weinstein 
talked  to  me  about  that.  I  did  know  that  the  advertising 
campaign  had  been  launched  by  our  company  for  the  double 
purpose  of  getting  title  business  and  selling  stock,  with 
Mr.  O’Hare.  I  think  I  knew  that  Mr.  Weinstein  was  in 
charge  of  this  stock  selling  campaign  and  publicity  pro¬ 
gram.  He  was  authorized  by  the  Capitol  Company  to  exe¬ 
cute  that  part  of  the  program,  by  the  necessary  advertising 
and  publicity.  I  did  not  know  anything  to  the  contrary.  He 
was  in  charge  of  that  work.  I  did  not  know  as  a  part  of 
that  publicity  program,  for  the  double  purpose  of  getting- 
title  insurance  and  selling  stock,  that  the  letter  of 

251  June  21,  1928,  was  being  used.  I  cannot  recall 
whether  I  knew  that  or  not.  I  could  not  be  sure  about 

that. 

Witness  excused  to  be  recalled. 

Thereupon,  further  to  maintain  the  issues  on  her  part 
joined,  the  plaintiff  called  James  J.  Becker,  who,  having 
been  duly  sworn,  testified  as  follows: 

My  full  name  is  James  J.  Becker.  I  am  president  of 
the  Columbia  Heal  Estate  and  Title  Company;  have  been 
since  1921.  I  have  been  connected  with  title  companies 
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since  1892,  and  I  was  in  the  same  work  when  I  v?a.s  a  stu¬ 
dent  in  the  Law  School  in  1888,  89,  90.  I  have  not  been  en¬ 
gaged  in  any  other  business  since  that  time.  I  have  been 
a  member  of  the  bar  since  October,  1891.  I  have  had 
occasion  to  make  an  examination  of  a  title  plant  cither  than 
the  companies,  of  which  I  am  president.  In  the  ejarly  days 
I  knew  the  details  of  the  plant  of  the  Washington  Company, 
the  building  of  it,  and  while  I  was  not  connected  with  it,  I 

was  intimatelv  associated  with  the  men  who  did  the  work. 

* 

Thereupon,  by  permission  of  the  Court,  witness  was 
cross-examined  (by  Mr.  Bailey)  as  to  his  qualifications,  and 
testified,  as  follows:  In  respect  to  other  title  plants  with 
which  you  have  had  any  relationship,  how  much  of  an  ex¬ 
amination  did  you  make  of  other  title  plants,  and  witness 
answered,  well,  it  was  not  so  much  examination  as  it  was 
the  method  in  building,  the  time  covered  by  the  plant.  I 
was  an  examiner  of  real  estate,  in  the  early  Nineties;  I 
was  working  at  the  title  business,  doing  that  character  of 
work.  I  was  doing  indexing  and  tabulation,  as  I 
252  recall,  and,  with  the  Washington,  that  was  an  inde¬ 
pendent  plant,  and  in  my  early  days  I  had  the  use 
of  it  all  the  time.  William  E.  Woodward,  whom  I  jam  sure 
you  are  familiar  with,  of  course,  was  connected  Vitibi  the 
Columbia  and  Real  Estate.  Now,  those  two  companies  are 
distinct  organizations  cooperating  in  issuing  theiif  certifi¬ 
cates,  each  has  a  separate  title  plant.  j 

Thereupon  the  direct  examination  of  the  witness  was 
resumed  and  he  testified,  as  follows:  j 

“Q.  Does  the  experience  which  you  have  indicated,  Mr. 
Becker,  enable  you  to  say  what  is  a  complete  title  plant 
with  respect  to  the  District  of  Columbia ?” 

“The  Witness:  Will  I  be  at  liberty  to  tell  the  juify  what 
a  title  plant  is? 

“The  Court.  Yes.” 

I 

Witness,  continuing,  testified:  A  title  plant  is  primarily 
the  records  of  the  company.  These  records  consist  of  a 
take-off,  a  transcript  of  every  deed  or  instrument  recorded 
in  the  land  records,  from  1792  down  to  date.  That  infor¬ 
mation,  take-off  or  transcript  is  then  sent.to  the  offic^  where 
it  is  plotted  as  to  city  work,  and  tabulated  according  to 
lots  and  squares.  That  is,  in  the  city,  this  city  is  divided 
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up  into  lots  and  sqaures,  running  from  1  to  1100,  and  then 
we  would  take  the  squares  and  the  lots,  in  which  the  square 
is  divided,  the  exact  number  of  lots  in  that  particular 
square,  and  so  on  down  for  the  entire  lots  in  the  square. 

In  the  county  and  Georgetown  we  have  to  rely  on  the 
name  index.  We  could  not  plot  it  very  well  because  there 
are  so  many  indefinite  descriptions  of  it  that  we  have  to 
rely  on  the  index,  vre  just  use  the  name  index,  the  grantor 
and  the  grantee;  for  instance,  we  use  Tom  Smith 

253  when  we  find  his  name  and  trace  that  right  on  down 
through,  tabulating  all  the  way  down  through  that 

particular  lot.  That  is  what  we  call  the  name  index. 

Then,  of  course,  we  would  have  to  take  off  everything 
that  was  shown  in  the  equity  and  in  the  law  side  of  the 
court,  anything  of  any  matter  that  affected  real  estate.  We 
have  a  complete  name  index  of  every  will,  every  adminis¬ 
tration,  and  every  guardianship  case  found  in  the  Register 
of  Wills  office,  from  1792,  or  from  the  organization  of  the 
city  down  to  the  present  time. 

We  also  have  as  a  necessary  part  of  our  organization 
a  copy  of  all  plats  or  subdivisions  that  have  been  recorded 
in  the  office  of  the  Surveyor.  Plat  work  is  very  necessary 
when  you  are  planning  to  see  how  much  is  actually  devised 
by  deed;  for  instance,  a  man  might  devise  a  part  of  lot  1, 
and  if  he  did  hot  give  it  a  description  by  metes  and  bounds, 
he  might  give  a  lot  which  runs  over  on  lot  No.  2,  in  making 
a  general  description  in  the  contract.  Then,  of  course,  as 
the  work  goes  on,  it  is  most  valuable  to  have  the  plat  in  the 
plant. 

Then,  of  course,  as  the  work  goes  on,  the  more  valuable 
is  the  asset  of  the  plant,  in  examination  of  cases. 

But,  the  original  working  plant,  so  far  as  the  examination 
is  concerned,  is  the  take-off  of  these  different  items  that 
I  have  mentioned  . 

Witness  was  then  asked  to  explain  what  a  chain  of  title 
is,  in  the  estimation  of  a  title  man,  and  answered,  a  chain 
of  title  is — we  typewrite  them.  A  copy  of  the  record  is  put 
on  foolscap  paper,  every  deed  is  set  out  in  its  chronological 
order ;  deeds  of  trust,  and  if  a  will  has  come  in,  that 

254  is  set  out.  The  names,  we  have  at  this  time,  the  name 
index  and  we  do  not  set  out  the  will  until  we  have 

a  case  involving  that  particular  will,  but  we  have  the  names 
in  the  office,  we  know  that  there  is  a  will. 
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Then,  of  course,  anything  affecting  the  property  in  equity, 
or  chancery;  or  in  law,  if  there  is  a  law  case  hr  if  eject¬ 
ment,  it  has  its  place  in  that  chain. 

Then  the  chain  itself  is  given  to  somebody  tj>  examine. 
He  examines  the  deeds  and  if  there  is  any  devise  (in  the  way 
of  an  execution  that  has  not  been  listed,  or  by  way  of  a 
covenant  or  a  restriction  or  any  kind  of  a  reservation,  he 
is  supposed  to  bring  that  out,  and  he  will,  of  cou|rse,  in  the 


transcript,  and  furnishes  a  take-off,  with  the  information. 
Sometimes  there  will  be  a  will  just  being  administered 
showing  all  of  the  heirs  of  a  deceased  party:  or,  a  law 


judgment,  and  the  records  would  have  to  be  examined,  of 
course,  on  the  equity  side  of  the  court;  and  aft^r  he  does 
that,  makes  his  review,  he  writes  up  the  opinion.  | 
Assuming  a  customer  came  in  and  asked  for  ah  abstract 
of  title,  our  plant  was  sufficiently  complete  to  enable  us  to 
furnish  from  our  own  records,  abstracts  without 1  referring 
to  current  matters.  The  chain  of  title  there  is  complete 
right  back  to  1792.  We  could  furnish  abstracts  of  title  up 
to  date.  We  could  not  do  it  without  changing  Ijhis  chain 
of  title. 

I 

“Q.  The  only  way  you  could  do  it  would  be  to  make  an 
independent  examination?  A.  Well  that  has  to  b^  done,  of 


course,  to  make  a  complete  chain  of  title  it  would  be 
255  necessary,  of  course  to  go  back  to  1792,  the  founding 
of  the  city.  Our  records  are  complete,  but  fhey  have 
not  been  examined  as  to  execution,  that  is,  taking  the  tran¬ 
script  of  it.  We  take  the  transcript  of  the  deeds  every  day, 
the  grantor  and  the  grantee,  the  date  of  it,  and  the  date 
of  record;  the  description  of  the  property,  any  restrictions 
or  covenants  that  are  listed  in  it,  and  if  the  deed  contains 
any  restriction  we  take  that  off  aiid  that  is  set  out  in  full. 
That  is  for  our  records,  that  is  our  plan,  but  no  examination 
is  made  of  the  execution  which  goes  along  until|  we  can 
examine  the  records  by  an  expert.” 


The  information  would  enable  us,  from  the  records  in 
our  office,  to  furnish  a  customer  a  chain  of  title.  It  would 
do  that  absolutely.  Without  that,  we  would  have  to  rely 
on  the  index  of  the  Recorder’s  Office,  of  the  Register  of 
Wills  office,  and  so  forth.  Indicating  a  little  more  definitely 
what  I  meant  by  having  in  our  office  a  copy  of  t}ie  plats 
and  subdivisions,  they  are  a  necessary  part;?/  of  thje  plant, 
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because  every  day  we  have  to  prove  up  the  subdivision  to 
see  what  property  was  actually  subdivided,  before  it  is 
abstracted.  To  illustrate  that:  A  grantor  will  convey  lot 
1  in  square  100  and  upon  our  records  we  will  check  back 
and  find  that  as  a  matter  of  fact  he  might  have  meant  square 
200.  We  examine  the  subdivision  to  see  whether  that  will 
prove  to  be  100  or  200.  Sometimes,  for  instance,  they  will 
use  the  figure  796  when  it  should  be  769.  And  we  are  able 
to  check  over  the  subdivision  and  see  whether  they  have  got 
the  wrong  square  number  or  lot  number.  That  would  be 
material  because  you  could  not  do  that  without  having  the 
plats.  It  becomes  a  necessary  part  of  the  plant,  and 

256  without  that  we  would  not  know  whether  it  was  769 
or  whether  it  should  be  796. 

It  is  necessary  in  order,  if  possible,  to  make  such  checks. 
The  plats  and  subdivisions  are  not  to  be  found  in  the 
Recorder’s  Office,  they  are  in  the  Surveyor’s  office,  at  the 
District  Building. 

Asked  what  information  would  be  necessary  in  our  title 
plant  to  issue  a  certificate  of  title  or  an  abstract  of  title, 
answered  a  complete  set  of  records  as  I  have  indicated,  run¬ 
ning  back  to  1792 ;  that  same  answer  would  apply  to  abstract 
of  title.  We  have  in  the  District,  what  is  known  as  a  limi¬ 
tation  period  with  respect  to  the  ownership  of  property. 
The  period  of  limitations  is  15  years  and  22  years,  in  some 
instances.  Bearing  in  mind  those  two  periods  of  limitation 
that  I  have  indicated,  15  and  22  years,  the  sort  of  records 
you  would  have  to  have  to  give  either  a  certificate  or  ab¬ 
stract  of  title  from  your  plant,  would  go  back  to  1792.  In 
order  to  furnish  a  certificate  or  abstract  of  title,  the  sort  of 
physical  plant  which  would  be  necessary  would  be  one  of 
the  kind  that  I  have  suggested,  going  back  to  1792.  In  my 
opinion,  to  give  a  complete  chain  of  title  in  the  District 
of  Columbia  you  would  have  to  make  an  examination  back 
to  1792.  The  reason  for  that  is  that  I  want  to  qualify  that 
by  simply  saying  that  1792  is  the  line  of  the  division  be¬ 
tween  the  city,  that  is,  between  the  United  States  and  the 
original  owners,  and  we  assume  that  persons  with  whom 
the  United  States  dealt  in  1792  were  in  fact  owners  at  that 
time.  For  that  reason,  we  go  back  to  1792.  As  to 

257  what  difference,  if  any,  in  the  record,  to  constitute  a 
complete  title  plant,  would  there  be  when  you  are 

examining  or  reporting  titles,  on  the  one  hand,  in  the  county, 
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and  on  the  other  hand,  in  the  city,  there  is  practically  none, 
so  far  as  the  beginning  point  goes.  I  may  qualify  that 
by  stating,  that  we  have  to  assume  that  the  people  who 
own  the  property  at  the  time  of  the  division,  asj  shown  by 
the  earliest  land  records,  were  in  fact  owners  at! that  time. 
To  go  beyond  that  would  carry  our  investigation  }nto  Mary¬ 
land  and  possibly  to  grants  from  the  Crown  of  England, 
and  we  have  never  done  that  in  this  District.  We|  take  1792 
as  the  starting  point.  As  to  what  information  ought  to 
be  available  in  a  title  plant  with  reference  to  examination 
of  a  title,  involving  pieces  of  property  in  the  county,  on 
the  one  hand,  and  in  the  city,  on  the  other,  my  Answer  is, 
the  same.  The  same  information ;  the  take-otf  of  eVery  deed, 
whether  it  be  in  the  general  county,  the  city  or  Georgetown. 
As  to  whether  there  is  any  difference  between  tpe  county 
and  city  as  to  lots  and  squares,  there  were  no  lots  and 
squares  except  in  the  new  subdivisions,  that  came  on  some 
time  later,  in  the  county.  As  to  what  extent,  if  any,  does 
that  difference  involve  the  necessity  of  having  the  record 
relating  to  the  county  show  the  metes  and  bounds  of  prop¬ 
erty,  well,  that  work  for  the  county  is  much  morp  difficult, 
because  we  have  to  rely  on  name  indexes  and  take  maps 
and  charts,  and  surveys  that  have  to  be  made  to  bhow  the 
location,  to  see  whether  one  lot  overlaps  another.  For 
instance,  if  one  man  owned  a  tract  of  land,  originally,  and 
he  began  to  lay  it  out,  we  have  to  plot  it  to  spe  that  it 
258  is  all  there  before  we  can  pass  a  title.  have  to 
have  all  of  that  data  right  in  hand  in  order  tp  do  that 


work.  The  county  part  of  that  treatment  does  involve  the 
presence  in  the  office  of  the  title  company  the  information 
relating  to  metes  and  bounds,  that  is  all  taken  l!rom  the 
transcript  of  the  deed.  You  could  not  get  that  information 
wholly  from  the  Recorder’s  Office,  we  get  it  entirely  from 
our  own  records  and  make  it  from  the  original  dee^s.  The 
Surveyor’s  Office  would  simply  show  the  outline^  of  the 
surveys  of  the  plots,  of  subdivisions  having  beefi  made. 
Indicating  the  difference  between  the  property  and  ttie  name 
index  in  relation  to  titles,  the  chain  of  title,  well,  tlje  prop¬ 
erty  index,  in  my  opinion,  is  the  best.  For  this  reaspn,  that 
property  index  runs  the  lots  and  squares.  Th^re  are 
squares  and  under  those  squares  are  put  all  of  the  lots  and 
everything  that  comes  in,  the  deeds,  deeds  of  trust, |  and  so 
forth.  But  occasionally,  we  find  that  we  call  indefihite  de- 
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scription.  That  is,  a  man  may  convey  only  a  part  of  his 
interest  without  stating  what  extent  it  is.  Well,  naturally, 
we  have  to  rely  on  the  name ;  we  know  the  general  interest, 
that  is  given  in  the  indefinite  description  in  the  deed.  And 
in  running  the  chain  of  title  it  is  necessary  to  get  an  abstract 
of  the  deed,  which  is  done,  from  the  name,  showing  this 
general  interest,  in  order  to  see  if  there  has  been  any  con¬ 
veyance. 

We  use  that,  of  course,  when  examinations  are  made, 
to  see  what  extent  property  is  conveyed. 

Then,  later  on,  the  same  individual  might  undertake  to 
convev  bv  will  a  part  of  the  land  that  he  has  described  in 
this  way,  and  we  have  to  check  that  up  on  the  name 
index. 

259  In  the  county  and  in  Georgetown  we  have  to  rely 
on  the  name  index,  because  to  make  a  property  index 
it  Would  require  a  force  of  skilled  surveyors  to  plot  the 
whole  thing  to  determine  whether  there  was  any  overlap¬ 
ping,  if  any.  Further,  we  would  have  to  have  a  personnel 
for  the  purpose  of  indexing  and  tabulating,  and  the  amount 
involved  would  preclude  ever  doing  that.  But,  a  person  in¬ 
dexing  one  when  the  lot  is  indexed,  can  cover  the  property ; 
not  necessarily  confined  to  the  name  of  the  person  making 
the  conveyance  of  the  lot. 

For  instance,  our  records  would  index  John  Smith,  and 
it  is  necessary  to  show  to  whom  the  lot  was  deeded,  and 
the  parties  recited  in  the  deed,  and  their  relationship  to 
John  Smith,  and  we  have  to  run  this  chain  of  title  back 
until  we  come  to  the  same  party  making  the  deed.  We 
have  to  show  the  relationship  of  John  Smith.  Sometimes 
that  requires  us  to  go  outside  of  the  record,  and  sometimes 
it  is  a  long  process  to  cure  the  title,  and  generally  we  try 
to  get  affidavits  to  clarify  the  deed,  showing  the  relationship 
of  John  Smith  and  other  parties  in  the  deed  to  the  property 
described. 

Referring  to  a  situation  where  an  application  is  placed 
with  us  for  an  abstract  of  title,  where  the  title  involves  a 
question  of  covenants  running  with  the  land,  as  to  the  sort 
of  information  we  would  have  to  have  in  order  to  make  an 
abstract  or  certificate  of  title  in  that  case,  we  would  have 
to  have  the  information,  a  transcript  of  the  covenant  run¬ 
ning  with  the  land.  We  would  have  to  have  a  transcript 


GRACE  L.  HUTTON. 


193 


or  take-off  of  the  covenant  itself.  Those  covenants 

260  are  created  by  deed,  and  in  taking  off  of  that  deed, 
the  deed  itself  is  transcribed  and  we  are  giVen  a  copy 

of  the  covenant,  in  so  far  as  it  is  necessary  to  set  out  the 
covenant  in  the  transcript.  Of  course,  it  is  not  ^lways  set 
out,  and  that  is  shown  as  a  part  of  the  record  where  we 
simply  say, 4  4  Covenant  ’  \  Then,  when  it  becomes  necessary 
to  check  over  the  title,  we  set  out  the  covenant  when  the 
examination  of  the  title  is  made.  As  to  how  far  back  the 
information  should  go  in  order  to  reach  a  restriction,  or  a 
restricted  covenant,  to  show  what  the  covenant  meant,  well, 
to  find  out  what  the  restricted  covenant  was,  we  vfould  have 
to  have  an  examination  back  to  1792.  If  you  did  not  look 
into  that  you  might  overlook  something.  Under  jhe  law  in 
the  District  of  Columbia  it  is  not  necessary,  wp  are  not 
required  to  always  recite  the  covenant  in  every  jdeed  that 
is  made.  We  simply  have  to  rely  on  the  deeds  creating  the 
covenant,  although  there  are,  of  course,  permanent  cove¬ 
nants  very  often.  As  to  what  would  be  involved  |in  an  ap¬ 
plication  where  a  document  reflected,  among  oth(tr  things, 
a  deed  in  trust  and  on  the  other  hand  a  deed  of  tijust,  well, 
a  deed  in  trust  we  require  to  be  taken  off  verbatim,  word 
for  word,  as  a  part  of  a  chain  of  title.  A  deed  [of  trust, 
you  need  not  take  off  verbatim,  although  very  often  they 
run  50,  60  or  70  years,  where  the  information  Concerned 
security,  but  I  have  known  deeds  of  trust  to  be  kept  alive 
30  or  40  years.  The  distinction  which  I  make  between 
deeds  of  trust  and  deeds  in  trust  is  that  a  deed  of  trust 
means  a  trust  by  way  of — in  the  same  sense  as  a  mortgage ; 
that  is,  in  setting  up  the  trust,  it  sets  out  a  covenant  with 
trustees,  and  recites  that  they  are  given  thq  right  to 

261  foreclose,  and  so  forth.  Deeds  in  trust  are  where  a 
fiduciary  relationship  is  created,  as  where  there  is  a 

transfer  of  property  to  44B”  in  trust  for  the  use j of  “A” 
for  life.  In  other  words,  the  ordinary  deed  of  trust  is  one 
that  relates  to  debt,  and  deeds  in  trust,  to  transfer  to  the 
use  of  someone  else.  For  the  last  15  or  20  years,  mjy  duties 
in  connection  with  the  title  company,  that  is,  the  [position 
I  occupy  and  the  work  I  do,  my  position  there  is  td>  review 
titles;  take  the  chains  when  they  have  been  completed,  ex¬ 
amine  them  and  give  an  opinion,  which  I  do,  delivering  a 
written  opinion. 

13 — 6029a 
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“Q.  What  qualification  do  you  consider  necessary  for 
a  man  to  whom  is  intrusted  the  preliminary  examination 
of  a  title  when  an  application  comes  before  you,  comes  to 
your  desk  in  that  way?  A.  Well,  he  has  to  be  a  lawyer. 
I  do  not  think  we  would  send  any  one  to  examine  a  title  or 
a  record  who  was  not  a  lawyer.  But  before  he  does  that,  be¬ 
fore  we  send  him  to  the  Recorder  of  Deeds  office,  he  is 
schooled  to  see  that  he  actually  knows  about  the  law  of  cove¬ 
nants,  and  what  the  law  of  acknowledgments  is.” 

Then  after  such  a  man  makes  an  examination  he  turns 

the  file  over  to  mv  desk  for  further  treatment.  I  review 

* 

them.  I  check  it  up  and  apply  the  information,  such  knowl¬ 
edge  as  I  may  have,  regarding  the  execution  and  informa¬ 
tion  acquired  from  the  plant,  regarding  this  property.  I 
have  to  construe  the  deeds  quite  often.  I  have  to  construe 
wills.  I  even  have  to  construe  the  jurisdiction  of  the  court, 

and  sometimes  I  have  to  sav  that  the  court  did  not  have 

•/ 

the  jurisdiction.  That  is  only  a  part  of  my  duties  in  writing 
the  opinion.  And,  of  course,  the  more  experience  a 
262  man  has  had  the  more  skilled  he  naturally  is.  The 
younger  men  are  put  through  the  mill  and  gradually 
promoted  as  they  qualify  themselves  for  higher  positions. 
I  have  Mr.  Mayne  now  writing  opinions.  I  do  not  do  it 
all.  I  could  not.  As  to  how  long  I  have  been  doing  the 
class  of  work  I  have  just  described,  I  was  examiner  up 
until  1902  and  I  have  been  doing  it  since  1902.  I  was  made 
vice  president  in  1902.  As  to  what  would  I  say  of  the  com¬ 
pleteness  of  a  title  plant  at  the  time  it  opened  its  doors 
for  business  which  had  the  records  in  their  office  of  the 
Recorder  of  Deeds  back  some  three  to  five  vears,  without 
any  records  from  the  court’s  office  here,  I  would  say  it  was 
incomplete.  They  could  use  the  data  which  which  they  had 
but  they  would  have  to  supplement  it  by  using  the  public 
records.  You  could  not  give  a  continuous  title  from  that 
data,  and  you  would  have  to  still  use  the  records  here.  So 
far  as  the  Recorder  of  Deeds  was  concerned,  assuming  it 
went  back  for  a  period  of  eight  or  ten  years,  it  would  still 
be  incomplete  and  that  would  be  likewise  true  assuming  it 
went  back  for  14  years  without  data  from  the  court.  With 
a  plant  of  that  description,  it  would  not  be  possible  for  a 
title  company  to  issue  a  chain  or  certificate  of  title  or 
abstract  of  title  or  continuation  of  title  without  referring 
to  the  records.  When  we  close  these  cases,  we  always  run 
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down  the  court  records  to  bring  them  up  to  date.  As  to  the 
relative  area  of  the  city  of  Washington  and  county  of  Wash¬ 
ington,  I  can  only  guess  as  to  that.  I  do  not  thihk  the  city 
is  more  than  one-fifth.  It  ran  to  about  Floridk  Avenue. 
That  does  not  include  Georgetown.  Georgetown  jwas  a  city 
before  Washington  was  laid  out,  and  is  independent  of 
Georgetown.  I  do  not  recall  the  relative  area  of 

263  Georgetown.  When  I  refer  to  the  county  I  have 
reference  to  the  District  of  Columbia  outside  of  the 

old  boundary  of  the  city  with  its  northern  boundary  about 
Florida  Avenue,  excluding  Georgetown.  I  cannot  tell  you 
approximately  how  many  lots  there  are  in  the  citjy  proper. 
Some  squares  are  larger  and  some  are  smaller  than  others. 

Thereupon,  on  cross-examination  (by  Mr.  Bailey),  wit¬ 
ness  testified  as  follows :  j 

The  title  plant  is  a  take-off  of  the  records,  principally 
of  the  Recorder  of  Deeds’  office,  various  court  recprds,  and 
of  the  Surveyor’s  office.  One  who  is  qualified  to  examine 
titles,  a  lawyer,  is  able  to  go  to  the  Recorder  pf  Deeds 
office  and  give  a  certificate  of  title  without  havitig  to  go 
through  a  title  plant.  If  we  have  a  lot  in  our  plant  that 
we  have  never  given  a  certificate  of  title  for,  before  we 
issue  a  certificate  of  title  on  that,  we  would  check  i|  up  with 
the  Recorder  of  Deeds  office.  We  do  not  rely  on  our  title 
plant  for  certificates.  By  that  I  mean  that  every  qay  these 
deeds  are  taken  off,  not  by  lawyers,  but  by  efficient  clerks, 
men  who  are  skilled  in  that  line,  to  take  off  the  de^ds,  from 
the  grantor  to  the  grantee,  showing  the  date  of  the  deed 
when  the  deed  was  recorded  and  we  use  that  for  o^lt  infor¬ 
mation.  It  shows  a  description  of  the  property  ^nd  any 
restrictions  or  covenants  are  also  taken  off.  ThAt  is  all. 
At  that  time  the  deed  has  not  been  examined  to  see  jwhether 
it  was  properly  executed  by  the  grantor.  Then  it  is  exam¬ 
ined  for  that  purpose,  and  to  see  if  it  was  properly  Acknowl¬ 
edged.  That  is  our  record  and  from  that  record  !a  check 
is  made,  and  from  that  check  it  is  sent  back  to  the  examiner 
who  checks  it  up  and  verifies  all  that  information 

264  that  is  given,  and  in  addition  to  that  he  examines 
the  deed  to  see  that  it  was  properly  executed  pid  see 

that  it  was  acknowledged  before  the  proper  officer]  and  in 
the  manner  prescribed  by  law.  When  we  make  up  ,a  chain 
of  title  from  our  plant,  we  give  the  chain  of  title  to  the  ex- 
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aminer  and  he  takes  that  chain  of  title  and  checks  it  up  with 
the  records.  He  examines  it,  based  on  the  records  we  have 
given  him.  In  other  words,  we  do  not  rely  absolutely  on 
our  own  chain  of  title  gotten  up  from  our  plant.  We  could 
not  do  that.  Of  course  not.  So  that  every  piece  of  property 
we  are  asked  to  give  a  title  for  that  comes  into  our  plant 
for  a  title,  we  take  that  piece  of  property,  after  we  get  up 
the  chain  of  title  and  then  we  give  it  to  an  examiner  and  he 
checks  it  up  with  the  records,  but  he  only  checks  and  exam¬ 
ines  on  what  we  have  given  him.  He  makes  no  independent 
examination  for  any  deeds  or  deeds  of  trust  other  than  what 
we  give  him.  The  title  plant  affords  facility  for  rapid  ex¬ 
amination  of  titles,  that  is  the  object  of  it,  so  that  we  have 
in  our  office,  in  our  plant,  facilities  for  checking  up  the  rec¬ 
ords  in  this  court  and  the  Recorder’s  Office,  etc.  In  making 
up  our  records  in  the  plant,  we  do  not  devote  one  page  to 
the  lot.  In  our  records  we  have  a  page  devoted  to  the 
squares  and  then  we  have,  as  a  part  of  it,  the  name  of  the 
grantor  of  certain  designated  lots.  From  1911,  I  had  in¬ 
dexed  it  by  cards  for  each  lot.  I  do  not  know  where  I  got 
the  idea,  but  I  was  seeking  some  way  to  shorten  it  up,  that 
would  be  simple,  to  run  it  back,  to  get  it  shorter,  and  I  con¬ 
ceived  the  idea  of  a  card  for  each  lot.  That  means  a  skele¬ 
ton  chain  of  a  title  of  a  particular  lot  gotten  up  as  a  card 
is  made  for  it, 'and  on  that  skeleton  we  would  have  the 
various  lots,  showing  the  lot  and  square.  On  the 
265  card,  we  simply  wrote  lot  800,  801  or  803,  whatever 
the  number  of  the  lot  was  which  appeared  in  our 
oooks.  It  would  facilitate  the  examination  to  have  the  idea 
of  having  a  page  devoted  to  one  lot.  That  is  the  same  idea 
I  have,  a  page  for  a  lot.  I  consider  that  a  good  idea,  there 
is  no  doubt  about  that.  It  would  facilitate  running  the  rec¬ 
ords  down.  As  to  whether  I  have  changed  our  books  to 
conform  to  that  method,  well,  I  thought  that  in  the  county 
subdivision,  in  the  county,  since  1911,  I  have  built  an  index, 
a  card  index  for  each  lot.  I  did  not  use  it  a  great  deal,  be¬ 
cause  I  did  not  know  just  how  it  might  work  out,  but  I 
believe  it  is  a  splendid  thing.  If  our  books  had  been  built 
upon  that  idea  in  our  plant,  of  having  a  page  devoted  to 
one  lot,  there  is  no  doubt  but  w’hat  that  vrould  have  facili¬ 
tated  our  work  and  would  have  given  us  a  much  more  rapid 
plant.  Assuming  the  case  where  a  lawyer  wishes  to  exam¬ 
ine  a  record  in  the  Recorder’s  office,  to  examine  the  title, 
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he  would  go  about  it  by  following  the  index  of  Inames,  be 
would  have  to  do  as  I  have  indicated.  Suppose  be  were  in 
the  city,  they  have  a  book  there  showing  the  ifidex.  We 
have  an  index  showing  the  lots.  Now,  if  the  man  went  over 
there  to  the  Recorder’s  Office  and  attempted  to  jbuild  up  a 
chain  of  title  from  that  record,  he  would  have  to  rely  on  the 
name  index  and  build  it  up  from  that  line.  Iii  case  the 
property  were  held  adversely,  and  had  superimposed  upon 
it  a  mechanic’s  lien,  that  would  not  appear  in  fhe  list  of 
names.  Whereas,  in  an  index  by  lots  that  would  appear. 
The  property  index  is  the  best  index.  As  to  when  the  great 
activity  in  the  transfer  of  property  began  in  the  District 
of  Columbia,  the  last  boom  was  just  shortly  after  the  World 
War.  I  think  the  Ball  Rent  Act  was  the  tyest  sales- 
266  man  we  had.  That  Act  went  into  effect  ajbout  that 
time.  Shortly  after  the  boom  started,  alonh  in  1918, 
or  along  there  somewhere.  As  to  just  what  the  proportion 
of  transfers  were,  beginning  with  1918  on,  as  Compared 
with  the  preceding  30  years,  I  cannot  tell  you  definitely  but 
it  must  have  been  enormous.  In  my  early  days,  50  or  60 
titles  was  a  tremendous  business,  but  I  think  they  ran  as 
high  as  350  or  360  titles.  After  the  beginning  of  (the  boom 
period,  and  later  on,  the  index  in  our  office  hdd  grown 
immensely.  As  to  whether  in  1918  to  the  present  time  our 
indexes  have  doubled  in  number,  if  I  understand  what  you 
mean,  not  quite;  it  has  not  doubled  in  number.  There  has 
been  a  tremendous  increase.  When  I  started  in  business 
the  land  records  were  up,  I  think,  to  1500.  That  >vas  back 
in  1890,  and  now  they  are  up  to  6,000.  I  do  not  kriow  what 
the  number  was  in  1918  or  1912.  I  have  never  checked  that 
up,  but  they  have  increased  enormously,  there  is  no  doubt 
about  that.  j 

Thereupon,  on  further  cross-examination  (by  Mr.  Van- 
dore),  witness  testified  as  follows:  j 

In  order  to  examine  a  deed,  or  to  report  on  a!  title,  a 
title  plant  is  not  absolutely  necessary.  It  simply  expedites 
the  examination  and  the  report  of  the  title,  and  the  further 
back  the  records  go  in  the  plant,  the  more  they  would  serve 
to  expedite  the  examination.  As  to  whether  in  a  given  case, 
in  issuing  a  certificate  of  title,  we  rely  solely  on  jhe  title 
office,  or  records  we  have  in  our  plant,  we  do  not  (rely  on 
anything  else.  As  to  whether  we  go  to  the  recordip  of  the 
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Recorder  of  Deeds  office  in  checking  up  our  certificates  of 
title,  the  information,  the  complete  information,  which  the 
examiner  uses  in  reporting  on  the  title  is  given  him  by 
our  office,  subject  to  verification  by  us  as  to  acknowl- 

267  edgment  of  papers,  and  so  forth.  In  our  office  we 
have  the  property  list  by  names,  as  well  as  squares 

in  the  city.  It  is  true  that  on  many  occasions,  we  have  some 
person  in  our  office  making  a  check  of  the  Registry  of  Wills 
as  that  affects  the  title.  We  have  an  index  of  wills  bv  name 
only,  and  in  case  of  wills,  we  still  have  to  examine  the  rec¬ 
ords  over  in  the  office  here.  But  all  of  that  information  is 
contained  in  our  plant,  the  name  in  the  will.  I  have  never 
examined  the  plant  of  the  Capitol  Title  and  Guarantee 
Company. 

Thereupon  the  witness  was  excused,  to  be  recalled. 

Thereupon,  further  to  maintain  the  issues  on  her  part 
joined,  the  plaintiff  called  F.  E.  Cunningham,  who,  having 
been  duly  sworn,  testified,  as  follows : 

I  am  Clerk  6f  the  Supreme  Court  of  the  District  of  Co¬ 
lumbia.  I  have  examined  the  list  of  attorneys  in  the  Clerk’s 
office  to  ascertain  whether  Mr.  Luke  C.  Strider  is  a  member 
of  the  bar  of  the  District  of  Columbia,  and  I  do  not  find 
his  name. 

Thereupon,  on  cross-examination  by  Mr.  Bailey,  witness 
testified  as  follows  : 

Mr.  Strider,  so  I  have  been  told,  was  long  a  Justice  of  the 
Peace  in  the  District  of  Columbia,  but  I  do  not  know  that 
as  a  fact.  I  have  been  told  that  he  was  a  judge  of  the 
municipal  court,  but  I  do  not  know  that  personally.  I 
have  no  information  as  to  whether  he  was  judge  of  the 
municipal  court. 

Thereupon,  further  to  maintain  the  issues  on  her 

268  joined,  the  plaintiff  recalled  John  Paul  Earnest,  who, 
having  been  previously  sworn,  testified  as  follows: 

The  attention  of  witness  was  called  to  minutes  of  the 
Board  of  Directors  of  the  Capitol  Title  and  Guarantee  Com¬ 
pany,  covering  a  meeting  held  on  June  28,  1928,  and  he 
was  asked  whether  or  not  the  signature  to  those  minutes 
is  that  of  George  B.  Springston,  the  signature  and  certifi¬ 
cation  of  accuracy  of  the  minutes,  by  witness,  John  Paul 
Earnest,  is  correct,  and  he  answered,  they  are.  They  are 
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the  signatures  of  Mr.  Springston  and  myself.  Thereupon, 
the  attention  of  witness  was  called  to  the  min|utes  of  the 
meeting  of  July  10,  1928,  and  he  was  asked  to  look  at  the 
signature  to  the  waiver  of  notice  and  also  signature  to  the 
certification  as  to  the  accuracy  of  those  minutes,  the  signa¬ 
ture  of  Mr.  Springston,  both  as  secretary  and  a^  to  the  cer¬ 
tification  of  accuracy,  and  was  asked  if  they  w(^re  the  sig¬ 
nature  of  the  witness  and  the  signature  of  Mr.  Springston, 
as  secretary,  and  he  answered,  they  are. 

Attention  of  witness  called  to  similar  meeting,  under  date 
of  J une  30,  1928,  in  which  name  of  witness  and  jhat  of  Mr. 
Springston  appeared,  under  the  waiver  of  notice,  and  also 
the  name  of  Springston  as  secretary,  and  witness’  signa¬ 
ture,  as  well  as  Mr.  Springston ’s  certifying  to  tl^e  accuracy 
of  those  minutes  and  was  asked  whether  the  signatures 
were  Springston ’s  and  witness,  he  answered,  fhey  were. 
Thereupon,  the  attention  of  witness  was  called  to  minutes 
of  meeting  of  the  Board  of  Directors  of  the  Capitol  Com¬ 
pany  of  August  11, 1928,  and  he  identified  his  signature  and 
that  of  Mr.  Springston.  Attention  of  witness  was  called  to 
minutes  of  special  meeting  of  stockholders,  on  Au- 
269  gust  30, 1928,  and  he  identified  his  signature  and  that 
of  Mr.  Springston  on  the  minutes. 

Thereupon  attention  of  witness  was  called  to  dn  issue  of 
the  Washington  Post,  dated  July  22,  1928,  under  the  real 
estate  news  items  page,  and  his  attention  was  directed  to  a 
news  article  appearing  therein  with  respect  to  the  business 
of  the  Capitol  Company,  and  was  asked  to  state  whether  or 
not  the  news  item  accuratelv  reflects  the  information  de- 
rived  from  witness  with  respect  to  the  affairs  of  the  Capi¬ 
tol  Company  at  that  period,  and  answered :  I  have  no  recol¬ 
lection  of  that  article  at  all.  Those  matters  were  all  at¬ 
tended  to  by  Mr.  Weinstein.  I  think  I  did  not  ffirnish  the 
information  upon  which  that  article  was  written.  1  I  do  not 
remember  ever  talking  to  a  reporter  in  regard  to^  it.  I  do 
not  know  that,  as  a  part  of  the  advertising  campafgn,  iden¬ 
tified  in  that  advertisement,  it  was  issued  by  the  Authority 
of  the  Capitol  Title  and  Guarantee  Company.  I  do  not 
know  anything  about  that  advertisement,  one  way  or  the 
other.  Mr.  Weinstein  had  to  do  entirely  with  that  stock 
selling,  advertising  campaign,  and  Mr.  Weinstein'  and  Mr. 
0  ’Hare  collaborated  as  to  that.  I  did  not  say  that  fvhatever 
they  did  was  done  by  the  authority  of  the  company.  Adver- 
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tisements  and  circulars  used  in  connection  with  the  stock 
selling  campaign  were  not  authorized  by  the  company,  to 
my  knowledge. 

Thereupon  the  attention  of  witness  was  called  to  the  con¬ 
tract  entered  into  between  Mr.  O’Hare  and  the  Capitol 
Company  (plaintiff’s  Exhibit  No.  8)  and,  after  examining 
it,  testified  that  is  my  signature  and  the  signature  of  Mr. 
O’Hare.  On  my  cross-examination,  I  testified  that  one  of 
the  features  of  this  title  plant  was  the  fact  that  the  neces¬ 
sity  for  a  chain  of  title  was  eliminated.  By  that  I 

270  meant,  in  so  far  as  it  went,  it  eliminated  the  chain  of 
title,  because  the  chain  was  presented  right  there  on 

the  record,  and  we  had  it.  If  the  records  had  been  com¬ 
pleted  back  for  the  twenty  years,  we  would  have  the  chain 
right  there  for  the  twenty  years.  That  would  be  a  chain, 
so  far  as  it  goes,  but  when  we  got  to  the  end,  say,  of  seven 
or  eight  years,  then  we  would  have  to  run  the  indices  back 
to  the  point  that  the  company  began.  On  the  2nd  of  Oc¬ 
tober,  1928,  we  would  have  a  chain  back  three  or  five  years, 
and  if  later  on,  the  company  checked  back  to  1920  or  1915, 
it  would  have  a  chain  back  that  far.  We  would  have  a  chain 
right  there.  We  did  not  have  to  go  to  the  indexes.  What  I 
meant  is  that  then  we  would  not  have  to  make  a  new  chain 
of  title.  As  to  whether,  on  the  21st  of  June,  1928,  it  was 
possible  for  the  Capitol  Company  to  give  a  report  over  the 
telephone  as  to  the  condition  of  a  given  title,  we  did  not 
open  until  the  1st  of  October,  1928;  it  would  have  been 
manifestly  impossible.  As  to  whether,  on  the  1st  of  Oc¬ 
tober,  1928,  it  was  possible  for  the  Capitol  Company  to 
give  a  report  in  respect  to  an  inquiry  over  the  telephone 
as  to  the  condition  of  a  title  to  a  parcel  of  land  in  the  Dis¬ 
trict  of  Columbia,  we  could  give  it  only  so  far  as  the  records 
went  back  at  that  time,  to  1920,  that  would  be  the  extent 
of  the  information  we  could  give.  In  March,  1929,  where 
our  records  did  not  go  beyond  1915,  or  1920,  as  the  case 
might  be,  and  there  were  no  records  from  the  court  house, 
that  is  from  the  law  and  equity  and  judgments  and  the 
Register  of  Wills  office,  we  got  that  information  by  apply¬ 
ing  to  our  clerks  down  at  the  court  house,  to  look  it 

271  over  for  us — from  our  title  men.  I  can  not  answer 
as  to  whether  that  took  considerable  time  where  the 

records  were  not  in  our  office.  I  do  not  know  how  much 
time  that  would  take.  I  did  not  know  enough  about  the  title 
business  as  to  how  much  time  that  took. 
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Thereupon,  plaintiff  offered  in  evidence,  minutes  which 
had  already  been  identified,  and  they  were  admitted  only 
against  the  Capitol  Company,  and  excluded  in  so  far  as 
the  New  York  Company  was  concerned.  Thereupon  min¬ 
utes  were  read  to  the  jury  as  follows :  I 

“3.  Mr.  Nathaniel  S.  Weinstein  was  requested  to  open 
negotiations  with  reliable  brokers  for  the  sale  of  a  stock 
issue  of  this  company. 

4 ‘4.  Mr.  Springston,  Title  Officer,  informed  th^  Board  of 
Directors  that  upon  close  examination  of  the  title  plant  pur¬ 
chased  from  Nathaniel  S.  Weinstein,  he  can  fully  and  heart¬ 
ily  agree  with  the  New  York  Title  and  Mortgage  Company 
that  it  is  the  most  perfect  plant  in  existence. 

4  4  5.  John  Paul  Earnest,  President  also  rose  and  asked 
the  secretary  to  record  upon  the  minutes  that  jit  was  his 
opinion  that  the  title  plant  now  in  possession  of  tpe  Capitol 
Title  and  Guarantee  Company  from  every  mechanical  as¬ 
pect  is  the  most  perfect  and  remarkable  plant  he  has  had 
the  pleasure  of  looking  into.” 

And  then  from  the  minute  of  July  10,  1928,  on  page  102, 
paragraph  2 : 

4  4  2.  Mr.  Nathaniel  S.  Weinstein  reported  progress  in  ref¬ 
erence  to  negotiations  with  reputable  stock  brokejrs  for  the 
sale  of  the  stock  issue  to  the  public.” 

On  the  minute  of  the  meeting  of  the  board  of  July  30, 
1928,  in  paragraph  2,  from  105: 

272  442.  The  secretary  recommended  that  th^  stock  be 

sold  in  Units  of  two  preferred  and  one  common  at 
Two  Hundred  Fifty  Dollars  ($250.00)  per  Unit. 

4  4  3.  By  a  motion  being  properly  made  and  seconded  it 
was  unanimously  passed  that  the  proper  officers  b^  and  are 
hereby  directed  and  authorized  to  place  on  the  Market  a 
stock  issue  of  this  Company  to  be  sold  at  Two  [Hundred 
Fifty  Dollars  ($250.00)  per  Unit,  two  preferred  and  one 
common. 

4  4  4.  The  secretary  reported  that  Joseph  O’Hate,  stock 
Broker,  has  agreed  to  sell  our  issue  at  a  cost  |of  10%, 
this  company  to  furnish  office  and  clerical  help,  also  pay 
for  introductory  ad  in  the  newpapers. 

4  4  5.  By  a  motion  being  properly  made  and  seconded,  it 
was  unanimously  passed  that  the  proper  officers|  be  and 
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are  hereby  ordered  to  enter  into  a  binding  contract  with 
Joseph  O’Hara  for  the  sale  of  the  stock  issue. 

From  the  minute  of  August  11,  1928,  page  108,  para¬ 
graph  3: 

“3.  The  secretary  reported  that  a  written  offer  had  been 
obtained  from  Joseph  O’Hara  for  the  sale  of  the  stock  is¬ 
sue  and  that  the  President  hoped  to  present  a  properly  exe¬ 
cuted  contract  at  the  next  meeting.  ’  ’ 

Threupon,  plaintiff  offered  in  evidence  letter  dated  May 
3, 1928,  from  George  S.  Parsons  to  N.  S.  Weinstein.  Objec¬ 
tion  by  the  defendant,  New  York  Title  and  Mortgage  Com¬ 
pany,  on  the  ground  that  the  letter  was  a  preliminary 
negotiation  leading  up  to  the  consummation  of  the  contract 
of  June  4,  1928,  which  objection  was  overruled  and  excep¬ 
tion  noted.  Said  letter  was  not  read  to  the  jury  at  this 
point. 


Thereupon,  further  to  maintain  the  issues  on  her 
273  part  joined,  the  plaintiff  called  Herman  Miller,  who, 
having  been  duly  sworn,  testified,  as  follows: 

I  had  something  to  do  with  the  setting  up  of  the  title 
interests  for  the  Capitol  Title  and  Guarantee  Company. 
My  services  began  with  the  inception  of  the  company  in 
1926,  August.  At  that  time  I  was  residing  in  Baltimore 
and  was  employed  by  Nathaniel  S.  Weinstein.  I  was  born 
on  July  3,  1906.  In  the  middle  of  August,  1926,  I  was  not 
a  member  of  the  bar.  At  that  time  I  had  had  approximately 
three  years  experience  in  title  examinations  in  Baltimore 
and  here:  Most  of  it  in  Baltimore,  three  years  prior  to 
1926,  as  a  private  title  examiner.  I  was  not  employed  by 
any  title  company.  I  was  living  at  Baltimore  at  that  time. 
My  title  experience  was  that  I  was  actively  engaged  in  the 
examination  of  titles,  mostly  continuation  work.  I  was 
working  for  Mr.  Weinstein  in  connection  with  some  private 
business  he  had  in  Washington,  a  matter  of  loans,  second 
trust  loans  on  real  estate.  I  do  not  know  exactly  what  the 
age  of  Mr.  Weinstein  was  in  1925,  but  I  imagine  he  was 
between  30  and  32,  not  over  32.  I  do  not  know  what  ex¬ 
perience  he  had  had  with  title  business  in  Baltimore;  it 
was  as  an  attorney  examining  titles  in  Baltimore.  He  had 
had  no  experience  in  the  District  of  Columbia  in  the  exam¬ 
ination  of  titles.  As  to  the  capacity  in  which  I  was  em- 
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ployed  in  connection  with  the  title  set-up  of  the  Capitol 
Company,  there  was  not  any  specific  employment,  but  it 
was  one,  more  or  less,  of  general  employment.  Mr.  Wein¬ 
stein  said,  “Do  whatever  you  can  to  build  upj  that  little 
plant,”  and  “I  will  back  you.”  That  isi  all  the  in- 

274  structions  he  gave  me.  He  left  it  to  myi  discretion 
as  to  how  I  was  to  build  up  the  plant,  [except  for 

one  limitation,  and  that  was,  all  transactions  Relating  to 
titles  must  be  on  one  page  as  to  each  piece  of  property. 
That  is  the  only  instruction  that  he  gave  me.  'As  to  why 
we  were  setting  up  this  plant  in  Baltimore,  relating  to  the 
District  of  Columbia  records,  well,  there  were  two  reasons, 
I  would  say  there  were  three  reasons ;  one  was,  ihat  it  was 
more  favorable  to  me  because  I  was  living  in  Baltimore  and 
commuting  over  here,  going  back  and  forth  every  day,  and 
it  could  be  under  my  supervision.  The  second  was  that 
hire,  of  the  ability  to  get  the  people  easier  in  Baltimore  to 
work  for  lower  salaries,  and  third,  that  he  wanted  to  have 
some  knowledge  of  what  was  going  on.  At  the  beginning  of 
this  employment  with  Capitol  Title  and  Guarantee  Com¬ 
pany,  well,  the  first  work  to  be  done,  was  the  devising  of 
a  system,  plan  for  the  structure,  which,  of  course,  as  I  was 
going  along  devising  it,  it  would  always  be  subject  to  his 
approval.  In  other  words,  I  would  think  up  something 
if  I  thought  it  would  be  adaptable  to  this  particular  idea 
and  he  would  say,  “Go  ahead  with  it,”  or  he  wbuld,  “Go 
along  with  it,”  if  it  met  with  his  approval.  As  I  would  go 
along,  he  would,  “Well,  make  up  forms  to  take  care  of  the 
plan,  the  idea  that  we  had  in  mind,”  and  he  left  it  to  my 
discretion  as  to  making  up  the  forms.  In  buildiijg  up  that 
plant,  the  first  thing  I  did  was  in  1926,  after  thel  company 
was  incorporated.  We  immediately  engaged  ofie  young 
lady,  a  sister  to  the  girl  that  was  employed  in  his  office,  to 
begin  to  take  abstracts  in  the  land  records,  starting  1925 
and  going  back;  that  young  lady  was  Miss  Nichiols,  I  be¬ 
lieve.  So  far  as  I  know,  she  did  not  have  j  any  title 

275  experience  at  that  time.  I  gave  her  instructions. 
Under  my  direction,  she  took  these  blaifk  forms 

which  I  had  prepared  and  which  had  been  multjigraphed 
and  began  taking  the  information  called  for  on  these  blanks 
off  of  the  books  of  records  of  the  Recorder’s  office  and 
whenever  she  came  to  anything  she  did  not  understand,  of 
course  she  would  ask  me.  Of  course  her  questions  were 
manv  at  the  start,  but  as  time  went  on  she  became  more 
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familiar  with  the  forms  and  the  procedure  and  her  ques¬ 
tions  became  less.  I  answered  all  the  questions  she  asked 
me.  The  work  continued  with  that  sole  employee  for  about 
a  month,  and  then  we  increased  the  force,  taking  on  two 
young  men,  making  a  total  of  three,  and  that  force  con¬ 
tinued  for  about  two  or  three  months,  up  to  about  the 
middle  of  1927 ;  that  is,  the  early  part  of  1927,  and  then  the 
force  had  been  increased,  I  mean  in  January,  1927.  We 
increased  the  force  gradually,  and  if  I  recall  it,  at  that 
period  we  had  about  eight  or  nine  employees.  We  in¬ 
creased  it  as  we  went  along,  added  about  one  a  month,  as 
T  recall  it,  until  we  had  about  twenty  the  latter  part  of 

1927,  or  the  first  of  January,  1928.  As  to  the  qualifications 
of  these  employees  and  their  experience  in  taking  off  rec¬ 
ords  from  the  Recorder’s  office,  as  far  as  I  know,  they  had 
no  experience  whatever.  If  the  knowledge  which  they  ac¬ 
quired  was  not  actually  acquired  from  me,  the  later  em¬ 
ployees  acquired  their  knowledge  from  the  more  experi¬ 
enced  girls.  What  I  said  w^as  that  we  had  about  20  em¬ 
ployees  on  the  first  of  January,  1928.  The  first  of  the  eight 
or  nine  persons  were  instructed  by  me,  but  as  we  began 
to  increase  the  force,  we  would  place  the  newer  girls  by 

one  of  the  more  experienced  girls  and  she  would 
276  give  her  information  from  that  person  who  was  more 

experienced.  They  got  instructions  mainly  by  what 
was  given  by  Pie,  or  directly,  or  indirectly,  by  the  advan¬ 
tage  of  association  with  trained  girls.  I  do  not  think  any 
of  the  twenty  employees  were  members  of  the  bar  of  the 
District  of  Columbia.  In  so  far  as  I  knew,  none  of  them 
had  any  previous  experience  in  this  business.  Beginning 
with  the  first  of  January,  1928,  to  June,  1930, 1  do  not  think 
that  we  actually  had  in  the  Recorder’s  office  any  more  than 
twenty  employees,  because  there  wasn’t  any  more  room  for 
us.  We  were  allotted  one  large  room  and  we  had  difficulty 
in  getting  that  room,  and  for  that  reason,  we  could  not  put 
in  any  more  employees  there.  Up  to  the  first  of  January, 

1928,  we  still  had  these  twenty  employees  in  the  Recorder’s 
office,  and  we  had  one  down  at  the  District  Building.  Up 
to  the  first  of  January,  1929,  the  personnel  remained  about 
20  to  22,  because  of  the  limited  space  in  the  Recorder’s 
office,  that  is  in  January,  1928.  Down  to  the  first  of  Octo- 
br,  1929,  we  had  20  employees,  and  that  situation  continued 
to  the  first  of  January,  1929  as  to  the  21  or  22  employees. 


I 
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There  was  no  extension  up  to  April,  1929.  It  actually  was 
decreased,  as  far  as  construction  of  the  plant  was  con¬ 
cerned.  The  personnel  was  decreased  to  about  twelve,  be¬ 
cause  eight  of  the  girls,  the  young  ladies,  who  vtere  more 
experienced  and  more  relied  upon,  that  is,  where  they  had 
been  taking  off  the  data  and  compiling  the  dat^,  for  ab¬ 
stracts,  and  gathering  the  information,  were  getting  that 
up  to  be  sent  over  to  the  company  for  title  purposes.  In 
other  words,  we  cut  off  about  eight  of  our  personnel  from 
the  office,  of  the  Recorder  of  Deeds  and  put  them  in  the 
office,  and  the  others  continued  to  work  along  the 

277  same  line.  This  personnel  of  twenty  or  twjenty-one 
employees,  was  gradually  decreased,  after  tl}e  spring 

of  1929.  I  would  say  it  decreased  until  May  or  Juhe,  1929, 
when,  as  I  recall,  there  were  just  about  three  or  four  gath¬ 
ering  the  data  for  the  plant  purposes.  Throughout  the 
year,  1929,  the  personnel  of  twenty  or  twenty-one  em¬ 
ployees  was  decreased  from  a  total  of  about  twenty- two 
young  ladies,  to  about  twelve  up  to  that  time.  Throughout 
Ihe  year  1929,  the  personnel  was  substantially  tl}e  same. 
Respecting  what  these  girls  did  in  the  office  of  the  Recorder 
of  Deeds,  under  my  direction,  well,  to  make  it  clear,!  we  took 
a  starting  point  of  1925,  and,  of  course,  as  you  know,  these 
books,  these  deeds  regarding  real  estate  transactijons  are 
spread  on  the  books  of  the  Recorder’s  office,  arid  these 
books,  as  they  are  numbered  back,  go  back  to  1792.  We 
began  in  1925,  and  began  taking  the  books  down,  and  taking 
the  data  from  each  of  these  deeds  or  deeds  of  triist,  and 
releases,  and  making  abstracts,  and  when  they  wouid  finish 
that  book  they  would  take  another  and  go  on  backwards 
from  one  book  to  the  other.  During  that  time,  w^  added 
two  young  ladies  who  were  taking  care  of  this  work,  that 
is  the  current  work,  as  the  deeds  were  being  recorded,  in 
order  that  we  would  not  be  getting  too  far  behind  v^ith  the 
title  w’ork.  The  final  date  to  which  we  went  back,  ^ith  re¬ 
spect  to  the  date  that  the  girls  took  from  the  Recorder’s 
office,  was  1912.  After  I  left  the  Recorder’s  office,  wfe  went 
back  approximately  to  1912.  As  developed  by  the^e  girls 
in  the  Recorder’s  office,  on  the  first  day  of  Octobeif,  1928, 
the  data  went  back  approximately  to  1912.  As  to  h^w  far 
they  did  go  back  at  the  first  of  June,  1928,  as  I  statbd,  the 
force  was  decreased,  and  in  June — I  hardly!  know 

278  just  how  many  we  had  there,  but  the  work  was  pro¬ 
gressing  back  at  that  time.  The  data  we  got  from 
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the  Recorder’s  office  went  back  as  far  as  1912  on  the  first 
of  October,  1928.  It  had  been  completed  up  to  and  includ¬ 
ing  1913,  and  1912  was  being  worked  on.  It  was  completed 
some  time  after  1928,  and  around  in  April  or  May,  1929. 
On  the  first  of  October,  1928,  I  would  say  that  one-fourth 
of  1912  had  been  completed,  and  we  still  had  about  three- 
fourths  of  1912  that  had  not  been  completed.  The  informa¬ 
tion  that  these  girls  were  getting  at  the  Recorder’s  office 
consisted  of  the  names  of  the  grantors ;  not  all  of  the  names ; 
if  there  were  more  than  one  set  of  grantors  “et.  al,”  in 
other  words,  so  it  would  not  be  necessary  to  copy  all  of 
the  names,  they  simply  showed  the  name  of  the  one  and 
et  al. ;  just  took  off  the  first  name  of  the  grantor,  and  if 
there  were  others  than  the  first  grantor,  they  used  just  the 
words  “et.  al.”  That  is  the  type  of  information  with  re¬ 
spect  to  deeds  or  deeds  of  trust ;  the  date  of  the  recording, 
the  date  of  making,  and  a  skeleton  of  each  instrument. 
Xow,  if  there  was  a  part  of  the  record,  as  there  were  in 
many  of  them,  we  got  the  description  to  make  sure  that  it 
would  fit  in  the  particular  paper  in  writing  up  that  lot. 
Also  as  to  the  deeds  of  trust,  we  took  the  amount  of  the 
indebtedness,  and  the  name  of  the  payee  or  the  holder 
of  the  notes.  If  there  were  deeds  of  release,  we  took  the 
reference  to  the  deed  of  trust  and  showed  the  release  of 
liability  under  I  that  deed  of  trust,  and  the  date,  etc.  We 
did  not  get  anv  information  from  the  Survevor’s  office. 
We  onlv  got  information  as  we  needed  it.  We  did  not  have 
that  information  as  a  part  of  the  plant.  As  to  whether, 
during  that  period  we  had  anything  with  respect  to 
279  the  law,  i and  equity  suits,  or  judgments  in  the  Su¬ 
preme  Court  of  the  District  of  Columbia,  well,  as  the 
time  of  the  opening  of  the  Company  drew  near,  we  realized 
that  we  were  back  on  that,  and  I  put  one  young  lady  to 
taking  the  name  of  the  defendant,  and  the  number  of  the 
cases,  if  any,  that  is  the  law  cases.  We  had  not  done  any¬ 
thing  about  the  equity  cases.  I  would  say  that  we  put 
that  young  lady  down  here  about  the  middle  of  the  sum¬ 
mer  of  1928,  about  July,  and  prior  to  that  time,  we  had  not 
had  the  young  lady  in  the  court  house ;  she  would  take  off 
certain  data  in  law  cases  and  mechanics’  liens,  and  nothing 
else.  She  got  no  information  with  respect  to  equity  suits. 
In  respect  to  wills,  well,  we  had,  as  well  as  I  remember, 
onlv  a  negligible  amount  of  cases  of  mils,  but  it  did  not 
do  us  any  good,  because  I  started  a  young  man  to  work 
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here  in  1926  on  wills,  starting  with  1801,  but  he  oqly  copied 
up  to  about  1806  or  7,  and  that  was  not  usable,  ^nd  so  we 
had  nothing  with  respect  to  equity  cases  up  to  that  time, 
nothing  with  respect  to  wills  and  did  not  have  anything 
with  respect  to  bonds  and  recognizances.  As  to  liow  much 
work  this  young  lady  had  done  in  the  matter  of  developing 
data  as  to  the  law  side  of  the  court,  law  litigation,  she  took 
the  docketed  judgments,  took  what  she  thought  wbre  dock¬ 
eted  judgments  back  for  a  period  of  12  years,  but  I  after¬ 
wards  learned,  that  the  young  lady  did  not  reajlize  that 
costs  in  cases  were  a  part  of  the  judgment  and  slnj  had  not 
taken  that  off.  She  had  no  previous  experience  in  this 
work  except  work  in  the  Recorder’s  office.  She  h^d  no  ex¬ 
perience  on  this  work  except  what  I  told  her.  She  |  had  had 
a  year  and  a  half  experience  over  at  the  Recorder’s  office. 
When  we  got  an  application  for  a  title  certificate,  or  ab¬ 
stract,  which  involved  records  in  the  court  ^louse  or 
280  procedure  requiring  that  information,  our  procedure 
was  to  go  to  the  index  in  the  Clerk’s  office,  land  the 
young  man  worked  on  that.  The  particular  person  who 
did  that  work  was  Mr.  Spelman.  Then  there  was  another 
young  man,  who  was  later  employed  in  doing  that  line  of 
work.  I  do  not  recall  his  name.  Then  we  had  Mr.j  Joseph 
E.  Deleo.  As  to  whether,  when  we  opened  for  business, 
our  plant  was  incomplete  and  we  had  to  search  the  Irecords 
at  the  court  house,  we  used  them  in  the  early  part,!  we  did 
not  use  any  particular  men;  they  were  working  o^i  cases, 
and  when  we  had  cases  that  went  back,  they  went  to  the 
index  that  we  had,  got  the  name  which  we  furnished  them. 
We  would  turn  the  case  over  to  them  for  that  pprpose. 
During  the  period  up  to  the  first  of  April,  1929^  as  to 
whether  there  was  any  period  when  the  Capitol  Title  and 
Guarantee  Company  could  make  a  complete  report  Ion  any 
title  over  the  telephone,  well,  we  could  not  give  a  certificate 
of  title  or  continuation  of  title  over  the  telephone ;  w^  could 
not  give  an  abstract  except  as  to  unguaranteed  information, 
because  if  there  wras  a  mistake,  we  would  not  assume  any 
responsibility  for  it.  As  to  how  long  it  took  for  one  of  our 
men  with  such  incomplete  data,  as  described  in  our  plant, 
as  of  the  first  of  October,  1928,  to  make  an  investigation  or 
complete  report  of  a  particular  title  from  the  records  of 
the  court  house,  meaning  judgment  records  and  everything 
1  hat  vou  use  in  the  court  in  connection  with  the  title,  it  took 
him  about  a  half  day  to  a  day.  It  was  not  necessary  t)o  take 
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each  case  back  to  1792.  As  to  whether  I  mean  that  he  could 
make  a  complete  record  in  half  a  day,  my  answer  is,  that 
on  a  chain  which  was  given  him,  the  chain  part  of  the  title, 
and  he  ran  the  names  down  covering  that  particular 

281  date,  and  it  did  not  take  him  so  long  to  do  that.  In 
April,  1929,  we  had  been  working  on  law  judgments, 

and  we  had  it  in  pretty  good  shape  as  of  April,  1929.  By 
“pretty  good  shape,’ ’ 1  mean,  we  had  a  loose  leaf  ledger  in 
Ihe  office  and  this  information  had  been  put  there  for  veri¬ 
fication,  I  do  not  know  as  to  that  exact  month,  but  during 
the  year  it  was  to,  in  April,  1929.  We  had  the  judgment 
and  that  included  mechanic’s  liens.  We  did  not  have  equity 
nor  wills.  In  April,  1929,  we  had  law  and  equity  cases 
back  to  complete  the  twelve  year  period.  That  is  the  work 
that  the  girls  began  to  do  in  the  middle  of  1928.  Between 
the  middle  of  1928  and  April,  1929,  we  had  four  men  work¬ 
ing  on  the  law  side  of  the  cases.  We  had  four  men  who 
were  doing  the  indexing  work,  and  the  work  necessitated 
by  these  titles,  and  then  they  would  verify  this  information. 
Respecting  the  information  as  to  the  law  and  equity  suits, 
bonds  and  recognizances  and  the  Register  of  Wills  office, 
I  put  the  young  men  to  work  verifying  this  work.  That 
was  in  October,  1928,  after  we  opened  the  plant  for  busi¬ 
ness.  In  April,  1928,  they  completed  all  the  law  judgments ; 
other  than  criminal  bonds  and  recognizances;  I  think  they 
were  complete.  They  had  not  completed  the  equity  side  of 
the  court  nor  the  wills.  We  did  not  have  the  records  from 
the  Surveyor’s  office,  that  was  not  a  part  of  our  plant.  We 
did  not  make  a  copy  of  them  down  there.  In  setting  up  our 
records  we  made  no  distinction  between  the  city  of  Wash¬ 
ington  and  the  county  of  Washington.  They  had  lot  num¬ 
bers  in  Georgetown,  and  they  have  squares  there.  That 
was  prior  to  the  time  our  plant  went  back,  and  therefore, 
we  did  not  trouble  with  that  very  difficult  problem  at  the 
time  because  we  had  not  reached  it.  As  to  the  extent 

282  to  which  we  had  developed  the  plant  which  I  have 
described  concerning  information  with  respect  to 

real  estate  in  Georgetown,  we  made  no  distinction  between 
the  city  of  Washington,  the  county  of  Washington  and  the 
city  of  Georgetown.  The  squares  there  ran  from  about 
1170  to  1296,  and  we  took  the  lot  and  square  numbers  and 
treated  it  just  the  same  without  special  reference  to  the 
city  of  Georgetown.  Some  times,  when  we  found  it  neces- 
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sary  to  get  a  description  of  a  particular  lot  wiJere  it  had 
been  described  as  a  part  of  a  lot,  the  original  (description 
came  from  the  land  records,  from  the  instr undent  itself. 
I  did  have  occasion  to  check  these  up  with  the  purveyor’s 
office.  I  found  it  necessary  to  do  that,  after  that  instru¬ 
ment  was  taken  off  and  sent  to  Baltimore  and  placed  in 
the  index  over  there,  and  it  was  found  it  did  not  fit  there 
because  it  did  not  check  out  with  the  assessment  book  and 
there  was  no  page  for  that  lot,  then  we  had  to  se^ad  it  over 
here  to  check  over  with  the  records  at  the  District  Building 
to  see  if  they  could  find  if  there  was  an  error  in  the  lot 
or  not.  We  began  to  check  that  data  with  the  District 
Building  after  we  began  indexing  in  Baltimore,  yrhich  was 
probably  in  January,  1927.  We  did  have  in  our  office,  plats 
from  the  Surveyor’s  office.  We  had  the  base  p}lats,  and 
we  had  a  number  of  sheets — a  number  of  them!  In  the 
spring  of  1929,  we  did  have  a  chain  of  title  for  th^  District 
of  Columbia  real  estate  back  to  approximately  1915 ;  it 
might  have  been  1914.  That  chain  of  title  included  all  of 
the  law  but  not  equity  bonds  and  recognizances.!  In  the 
first  part  of  1929,  it  included  law,  but  not  equity]  but  did 
not  include  the  bonds  and  recognizances,  and  did  not  in¬ 
clude  any  data  with  respect  to  wills.  About  the  first  of 
April,  1929,  this  plant  went  back  to  1915^1  that  is, 
283  we  had  data  in  the  office  of  the  Capitol  Title  and 
Guarantee  Company  which  covered  all  of  'the  lots 
and  all  of  the  parcels  of  ground  in  the  District  of  Columbia 
back  to  1915,  they  were  indexing  1915,  and  we  had  Abstracts 
from  1912,  were  abstracting  from  1912.  About  th^  first  of 
April,  1929,  we  did  have  all  of  the  lots  and  parcels  in  the 
District  of  Columbia  back  to  1915  to  the  limited  extent  that 
I  have  indicated.  There  never  was  a  time  up  to  th^  spring 
of  1929  when  we  could  furnish  from  our  own  records  a  com¬ 
plete  chain  of  title  for  any  piece  of  property  beyond  1915. 
We  would  have  to  have  somebody  check  it  up  beyond  that. 

Thereupon,  on  cross-examination  (by  Mr.  Bailey),  wit¬ 
ness  testified  as  follows : 

i 

I  am  a  member  of  the  bar  and  was  admitted  in  April, 
1929.  I  had  had  three  years’  experience  prior  to  1926  in 
the  examination  of  titles  in  Baltimore,  and  also  for  ^  while 
in  the  District  of  Columbia.  I  had  examined  titles!  in  the 
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District  of  Columbia  between  January,  1926  and  October  1, 
1928.  I  was  examining  title  for  Mr.  Weinstein.  To  ex¬ 
amine  titles  in  the  District  of  Columbia,  we  went  to  the 
court  house,  the  Recorder’s  office  and  the  District  Build¬ 
ing.  It  was  possible  to  make  up  a  complete  chain  of  title, 
an  examination  of  title,  without  going  to  any  title  plant. 
As  to  whether  I  did  that,  well,  most  of  my  work  was  when 
I  was  examining  them,  did  not  require  me  to  give  certifi¬ 
cates — I  did  not  have  to  go  back  of  1929,  but  it  could  be 
done.  I  was  working  on  the  second  trust  and  that  was 
covered,  mostly,  by  the  first  year,  but  it  was  possible  to 
go  back  anywhere  from  five  to  fifteen  years,  and  I  would 
do  that,  depending  upon  how  many  transactions  had  oc¬ 
curred.  In  other  words,  to  make  sure,  when  I  found 
284  that  there  had  been  a  responsible  building  associa¬ 
tion  or 1  bank  transaction  of  that  kind,  I  would  go 
back  to  one  transaction  beyond  that,  that  is  as  far  as  I 
took  it  off.  As  to  whether  I  examined  very  valuable  pieces 
of  property  at  that  time,  well,  I  would  say  that  they  were 
not  pieces  that  were  of  great  value ;  but  they  were  valuable 
to  the  particular  owner ;  residences,  mostly.  I  first  became 
connected  with  Mr.  Weinstein  in  the  building  up  of  this 
Capitol  Title  and  Guarantee  Company  plant  right  from  the 
beginning,  in  August,  1926.  At  that  time,  there  was  one 
young  lady  working  for  me  for  a  month,  and  later  I  added 
two  young  men,  and  had  them  for  about  two  or  three 
months,  and  we  gradually  added  up  to  about  eight,  and 
before  that  period  of  1926,  we  had  about  eight,  I  would  say, 
around  the  last  part  of  December,  1926.  In  the  fall  of  1927, 
they  were  increased  quite  rapidly;  they  had  been  in¬ 
creased  to  about  one  a  month.  In  1928,  we  had  about  100 
employees  in  Baltimore,  that  is  approximately,  beginning 
in  the  winter  of  1928.  In  January,  1928,  the  force  was  in 
the  neighborhood  of  fifty,  and  from  January,  to  about  July, 
they  were  increased  to  100,  in  Baltimore.  I  first  put  the 
force  to  work  in  Washington  in  the  latter  part  of  August, 
or  the  first  part  of  September,  1926.  At  that  time  we  had 
one  young  lady.  A  month  after,  we  put  two  young  men  to 
work.  As  to  how  rapidly  we  increased  the  force,  as  I  stated 
before,  in  the  early  part  of  1927,  there  were  about  eight,  and 
we  increased  at  the  rate  of  about  one  a  month  until  we  had 
twenty  or  twenty-two.  I  do  not  recall  exactly.  The  maxi¬ 
mum  number  of  20  or  25  was  not  reached  until  the  fall 
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of  1927.  In  1927,  there  were  about  fifty  working  in  Balti¬ 
more,  and  in  the  early  part  of  1928,  there  w<fre  still  in 
the  neighborhood  of  about  fifty  or  sixty  working 

285  in  Baltimore,  and  it  was  not  until  thd  following 
spring  of  1928  that  it  was  increased  near  l|00.  In  the 

spring  of  1928  I  had  approximately  working  about  100  in 
Baltimore,  and  20  or  25  in  Washington. 

Mr.  Weinstein  did  have  charge  of  the  office  in  j  Baltimore 
and  I  worked  under  his  supervision.  I  instructed  these 
young  ladies  and  young  men  in  carrying  on  tjieir  work. 
As  to  whether  all  they  had  to  do  was  clerical  wbrk,  which 
was  done  under  my  instructions,  well,  taking  off  the  infor¬ 
mation  as  I  described  it,  as  to  deeds  and  deedi  of  trust, 
releases  in  Washington,  that  is  correct.  In  Baltimore  it 
was  an  entirely  different  procedure.  I  had  change  of  the 
Washington  office,  and  at  this  time  I  was  here  ^very  day. 
I  vrould  get  here  around  from  9:30,  sometime^  8:30  on, 
beginning  about  August,  1926,  until  about  the  first  of  Octo¬ 
ber,  1928.  I  had  entire  charge  of  the  work  heije.  As  to 
what  we  did  with  the  data  which  we  collected  in  Wash¬ 
ington,  we  had  a  case  here  which  was  used  to  stopre  the  in¬ 
formation  in  and  when  we  got  a  great  deal  of  it,  it  was 
shipped  to  Baltimore.  It  was  stored  here  in  the  Recorder’s 
Office.  Mr.  Weinstein  did  not,  from  time  to  tijne,  come 
over  here,  and  go  over  the  work,  but  he  did  ask  m<^  how  the 
work  was  progressing  and  whether  we  had  gotten  back  as 
far  as  1915,  and  I  told  him,  and  he  asked  if  anything  could 
be  done  to  hurry  it  up  to  get  back  of  that  time.  As  to 
whether,  in  April,  1929,  we  wnt  back  to  1912,  so  f^r  as  the 
records  were  concerned,  but  had  not  then  transcribed  cer¬ 
tain  of  the  records  from  the  books,  well,  we  were  progress¬ 
ing  on  them.  We  had  taken  off  back  to  1912.  |We  had 
gone  back  that  far  and  taken  the  data  from  the  records 
in  the  Recorder’s  office,  that  is  what  I  meaiL  As  to 

286  the  law  cases  and  recognizances,  they  had  }iot  gone 
back  to  1912;  we  had  no  recognizances,  and  had  no 

judgments,  and  no  equity  cases.  We  had  mechanics’  liens. 
They  did  not  go  back  to  1912.  We  had  it  up  for  tp.  period 
of  four  years,  approximately.  After  the  company  opened, 
I  remained  until  August,  1929.  As  to  the  capacity  in  which 
I  was  employed  by  the  company  from  the  date  it  opened, 
on  October  1,  1928,  until  the  date  I  left  the  company,  in 
August,  1929,  well,  I  never  was  given  any  official  title,  but 
I  was  led  to  understand  that  I  was  the  assistant  titl^  officer. 
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As  to  whether  we  had  any  difficulty  in  getting  out  titles, 
we  did  not  have  any  trouble  getting  out  titles  the  way  we 
did  it,  except  that  we  did  not  have  the  continuances  on 
all  of  them.  As  to  how  long  it  did  take  to  get  a  title  from 
the  time  an  application  would  be  made  to  us,  well,  I  do  not 
have  any  accurate  knowledge  of  the  time  employed  here  in 
the  court  house  for  running  judgments  back  and  the  ab¬ 
stracting  of  the  Recorder’s  office,  except  that  when  a  case 
was  ordered,  these  men  would  make  the  check  of  it,  and 
then  I  would  get  the  abstract  from  them.  I  do  not  know 
the  exact  time.  The  young  man  working  down  at  the  court 
house  was  able  to  run  down  a  law  case  and  an  equity 
case  and  to  report  on  a  particular  title  in  half  a  day.  In 
respect  to  running  back  the  additional  title,  the  chain  of 
title,  we  did  have  that  data  back  to  1915,  but  it  was  being 
checked  back  of  that.  We  had  that  data  in  our  plant  run¬ 
ning  back  to  1912,  it  it  was  not  in  a  manner  that  we  could 
use  it  with  safety.  We  did  make  use  of  it  at  the  begin¬ 
ning.  After  the  company  continued  in  operation,  as  the 
work  progressed,  it  became  more  complete,  so  that  we  did 
use  it.  The  information  w’hich  we  gave  over  the 
287  telephone  related  to  information  concerning  index 
reports.  That  information  gave  the  name  of  the 
party  shown  in  the  title ;  the  number  of  unreleased  encum¬ 
brances,  as  far  as  these  trusts  were  concerned.  I  think 
they  charged  $1.00  for  that.  If  one  were  expert  in  knowing 
what  the  legal  meaning  or  legal  effect  of  what  it  would  be, 
they  could  turn  right  to  the  books  and  give  that  informa¬ 
tion.  nobody  else  could  do  it.  I  think  I  would  be  able 
to  do  that.  As  to  whether,  if  anyone,  in  March,  1929, 
should  call  me  up  and  ask  me  to  give  that  information  over 
the  ’phone,  was  I  able  to  give  it  to  them,  answered,  unless 
they  called  for  information  prior  to  1915,  I  could  not  give 
it  back  of  that  date.  I  think  this  plant  was  built  on  a  unique 
scheme.  It  was  unique  in  that  there  was  one  page  de¬ 
voted  to  each  lot  in  the  city.  In  other  words,  if  the  time 
ever  came  when  we  had  it  completed,  it  would  only  be 
necessary  to  open  that  particular  page  and  have  every¬ 
thing  on  that  one  page  relating  to  that  particular  piece  of 
property,  without  having  to  make  a  search  for  every  record 
with  the  possibility  of  skipping  something.  If  the  plant 
was  complete;  it  would  expedite  the  examination.  As  to 
whether  it  was  in  such  condition  that  it  did  expedite  the 


GRACE  L.  HUTTON. 


213 


work,  well,  for  the  period  from  1928  to  1915,  that  is  so,  but 
we  had  to  use  the  old  cumbersome  method  prior  to  that. 
As  I  recall  it,  the  period  between  1915  and  1928,  was  the 
heaviest  period  of  recordation;  it  may  have  tyeen,  about 
1913  or  1914;  at  least,  it  was  very  heavy;  that  is,  as  I  recall, 
the  reaviest  was  between  1915  and  1928.  The  [number  of 
libres  per  year  during  that  later  period,  greatly  outnum¬ 
bered  the  prior  years,  so  that  when  we  went  to  ihe  records 
to  examine  back  beyond  1912,  it  was  easier  to  do  so  than 
it  would  have  been  if  you  had  to  go  back  over  thai  time,  that 
is,  from  1912  to  1928,  was  easier. 

288  If  the  records  of  the  Recorder’s  offic^,  prior  to 
1915,  were  in  the  same  condition  that  they  were  be¬ 
tween  1915  to  1928,  I  would  say,  yes,  but  the  records  prior 
to  1915  were  in  such  bad  condition  that  the  period  of  time 
consumed  in  examining  or  running  them  dowp  prior  to 
1915,  would  incur  a  great  deal  more  time  thai|i  it  would 
require  from  1915  to  1925.  I  mean  the  records  of  the 
Recorder  of  Deeds.  They  were  in  such  bad  condition.  I 
know  the  number  of  libres  in  the  office  of  the  Recorder  of 
Deeds.  At  the  present  time,  they  are  working  on  about 
6,800,  and  in  1912,  I  would  say,  they  had  in  the  neighbor¬ 
hood  of  3,000.  As  a  matter  of  approximation,  in  1915,  I 
think,  there  were  about  300  or  400  more  than  thjey  had  in 
1912’.  | 

Thereupon,  on  cross-examination  (by  Mr.  Vandoren), 
witness  testified  as  follows:  | 

I  have  been  experienced  and  qualified  to  examine  the 
land  and  other  public  records  affecting  titles  to  rfeal  estate 
since  1923,  and  have  been  qualified  to  report  on  certificates 
of  title  to  real  estate  located  in  the  District  of  Columbia 
since  1925.  In  September,  1929,  I  filed  a  suit  against  the 
Capitol  Title  and  Guarantee  Company.  In  th^,t  suit,  I 
sought  to  recover  $10,000  for  services  which  I  claimed  to 
have  rendered  to  the  Capitol  Title  and  Guarantee  Com¬ 
pany,  and  the  suit  was  filed  by  Mr.  Levi  David,  ote  of  the 
counsel,  sitting  at  the  trial  table,  in  my  behalf.  I  read  the 
declaration  in  that  case  before  it  was  filed.  Thereupon, 
the  declaration  was  handed  to  the  witness,  and  after  exam¬ 
ining  it,  he  testified,  I  think  I  read  it.  This  declaration  sets 
forth  exactly  what  I  did  and  services  which  I  rendered  to 
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the  Capitol  Company,  upon  which  I  predicated  my 

289  right  to  recover  for  the  services  rendered.  As  to 
whether,  after  having  read  the  declaration,  my  recol¬ 
lection  is  refreshed,  as  to  what  I  did  in  the  compilation  of 
the  plant  of  the  Capitol  Title  and  Guarantee  Company,  I 
think  I  have  covered  all  of  it,  except  perhaps  as  to  the 
question  as  to  the  Prince  Georges  County  and  Montgomery 
County,  Maryland,  and  Arlington  and  Fairfax  Counties, 
Virginia,  and  Alexandria  City,  Virginia ;  but  it  was  not  our 
intention  to  make  any  compilation  of  the  records  of  those 
counties — in  other  words,  if  and  when  it  became  neces¬ 
sary,  the  examiners  were  to  make  examinations  of  those 
records,  as  the  other  companies  do  from  the  record  of  those 
respective  places.  Attention  of  witness  was  called  to  al¬ 
legation  of  the  declaration,  as  follows: 

When  vou  sav  in  here,  in  this  declaration  that  “the 
plaintiff  himself  installed  for  the  defendant  a  practical  sys¬ 
tem  for  use  by  the  defendant  in  the  examination  of,  report¬ 
ing:  on  and  certifving  to  titles  situated  in  the  District  of 
Columbia,  Prince  Georges  and  Montgomery  Counties,  in 
the  State  of  Maryland,  and  in  Arlington  and  Fairfax  Coun¬ 
ties,  in  the  State  of  Virginia,  and  also  a  practical  system 
for  the  examination  of  judgments  and  decrees  appearing  in 
the  records  of  courts  of  said  District  of  Columbia,  which 
said  systems  were  adopted  by  defendant  and  now  form 
parts  of  its  permanent  title  plant,”  and  witness  was  asked 
would  that  indicate  anvthing  more  than  that  to  which  he  has 
given  testimony,  and  he  answered,  no. 

I  did  not  select  all  of  the  personnel  which  was  working 
on  the  records  and  performing  the  services  to  which  I  re¬ 
ferred.  I  probably  selected  about  one-half  of  them.  When 
I  said  in  that  declaration,  “the  plaintiff  selected  and 

290  obtained  a  number  of  persons  who  were  thereupon 
employed  by  the  defendant  to  perform  the  necessary 

work,  after  being  instructed  by  the  plaintiff” — that  is, 
you — “in  copying  and  transcribing  from  the  land  and  other 
public  records  in  the  District  of  Columbia,  essential  ex¬ 
cerpts  affecting  titles  to  real  estate  situated  in  said  Dis¬ 
trict,  which  said  excerpts  were  delivered  to  and  accepted  by 
the  defendant;”  what  said  “other  public  records”  in  the 
District  of  Columbia,  referred  to,  my  answer  is,  such  as 
the  assessment  records,  which  involved  the  assessed  rate, 
the  value  of  improvements,  the  lot  and  square  number, 
which  we  obtain,  all  this  information  for  the  purpose  of 
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compiling  this  index;  that  was  taken  from  the  la^d  records 
and  the  assessment  records.  We  also  had  a  great  many 
tax  sales  in  the  book  which  we  had  from  Mr.  ]\j[anogue,  I 
think  that  is  all.  The  period  for  which  I  sought  'to  recover 
compensation,  from  the  Capitol  Company  for  mV  services, 
was  from  August  18,  1926,  to  October  1,  1928,  and  also  did 
services  prior  to  the  incorporation  of  the  company.  I  was 
not  making  a  claim  in  the  declaration  subsequent  to  Octo¬ 
ber  1,  1928.  At  the  time  the  suit  was  filed,  my  declaration 
states  that  I  had  “ installed’ ’  a  practical  systejn  for  the 
examination  of  judgments  and  decrees  appearing  in  the 
records  of  the  courts  of  said  District  of  Columbia^  that  was 
all.  This  suit,  I  think,  was  filed  on  the  4th  of  September, 
1929.  As  to  what  was  the  condition  of  the  4e^endant, 
Capitol  Title  and  Guarantee  Company,  with  reference  to 
judgments  and  decrees,  appearing  in  the  records  of  the 
courts  of  the  District  of  Columbia  at  that  time,  jl  think  it 
was  practically  complete.  By  that  I  mean,  I  thiiik  we  had 
only  the  names  of  the  recognizances,  but  we  had  a  practical 
index  for  equity  decrees  and  also  law  judgment^  and  me¬ 
chanics  ’  liens ;  but  no  wills.  | 

291  Thereupon,  on  redirect  examination  (by  jtfr.  Jack- 
son),  witness  testified  as  follows: 

The  suit  to  which  my  attention  was  directed  j  was  dis¬ 
missed  at  my  instance.  In  this  declaration  therb  was  no 
claim  for  services  from  October  1,  1928,  to  September  4, 
1929.  As  to  whether  up  to  October  1,  1928,  there  pad  been 
no  compilation  of  any  information  such  as  would  be  derived 
from  the  law  and  equity  and  bonds  and  recognizances  or 
the  Register  of  Wills,  if  I  may  explain  that,  whdn  I  filed 
this  suit,  the  plan  which  had  been  made  for  the  taking  oil 
of  equity  decrees,  or  equity  suits  of  this  court,  anq.  the  law 
cases — the  forms  had  already  been  worked  out,  but  the 
material  had  not  been  completed  by  October  1st,  ahd  when 
I  filed  my  claim,  I  claimed  compensation  for  the  plant 
which  we  had  made,  although  the  plan  had  not  b^en  com¬ 
pleted  at  that  time.  I  was  making  a  distinction  when  I  filed 
the  suit  for  the  period  of  October  1,  1928,  between  un¬ 
assembled  and  unclassified  data,  and  what  was  completed 
at  that  time  as  a  part  of  the  title  plant.  As  to  what  was 
completed,  as  a  part  of  this  title  system  on  October  1,  1928, 
the  record  of  the  Recorder’s  office  that  was  completed  back 
to  1915,  and  at  that  time  there  had  not  been  any  Complete 
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transcript  of  the  law  side  of  the  court,  and  nothing  on  the 
equity  side,  and  nothing  as  to  bonds  and  recognizances,  nor 
as  to  the  Register  of  Wills  office,  so  that  the  largest  part 
of  the  claim  that  I  made  was  for  the  unassembled  and  un¬ 
classified  data,  and  when  later  classified,  did  go  to  the  fur¬ 
ther  extension  of  the  title  plant.  I  have  said  that  at  a  cer¬ 
tain  period  in  Baltimore,  while  this  work  was  being  done 
here  in  the  Recorder’s  office,  we  had  all  the  way  from  60 
to  100  girls  employed  in  the  latter  part.  In  January,  1927, 
there  were  approximately  50,  and  it  was  gradually 

292  built  up ;  I  don’t  know  how  rapidly,  but  I  know  about 
what  it  was,  it  was  near  100,  not  quite,  but  almost 

100  in  all  in  about  the  summer  of  1928,  before  the  company 
opened  up  here,  and  during  that  period  we  had  gradually 
built  up  the  personnel  of  these  girls  working  in  Washing¬ 
ton  to  about  20  or  22.  About  October  1st,  at  least  eight  of 
them  had  been  withdrawn  from  the  transcribing  work  in 
the  Recorder’s  office,  and  put  in  the  plant.  The  girls  that 
were  employed  in  the  plant  in  Baltimore,  from  50  to  nearly 
100,  during  the  period  which  I  have  indicated,  were  ex¬ 
clusively  engaged  in  taking  care  of  the  data  that  was  sent 
over  from  the  records  in  Washington.  It  took  that  many 
more  in  assembling  and  classifying  the  data  and  building 
up  the  data  that  was  sent  over  from  the  Recorder’s  office. 
As  to  whether  I  testified,  on  cross  examination  that  with 
such  a  plant  as  we  had  on  October  1, 1928,  the  plant  records 
alone  going  back  to  1915,  when  we  got  an  application  for  a 
title  that  we  could  give  it  to  one  of  our  examiners  on  such 
information  as  \ve  then  had  with  respect  to  the  land  office, 
and  that  they  could  complete  an  abstract  or  certificate  of 
title  in  a  short  time  as  a  day,  or  half  a  day ;  that  is  my  testi¬ 
mony  with  reference  to  the  judgments,  judgment  records 
here.  But  meanwhile,  while  the  work  was  being  taken  care 
of  over  here,  as  to  judgments  and  the  index  work,  that  was 
being  done  in  the  Recorder’s  Office,  on  that  particular 
title,  and  as  the  men  in  the  Recorder’s  Office  were  working 
or  the  girls  were  working,  others  would  be  working  on 
something  else,  if  they  did  not  have  to  wait  for  something 
else  to  be  done. 

As  to  whether  or  not,  on  October  1,  1928,  records  that  I 
say  we  then  had  in  the  office  of  the  title  company 

293  plant  our  land  records  going  back  to  1915,  but  noth¬ 
ing  beside,  and  if  we  got  an  application  for  a  cer- 
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tificate  or  abstract  of  title  at  that  time,  at  that  particular 
period,  could  we  give  such  data  as  we  then  had  in  the  so- 
called  chain  of  title  to  someone  in  our  office,  a  title  ex¬ 
aminer,  and  send  him  to  the  probate  records,  and  the  other 
records  of  the  court,  and  that  he  could  produce  ah  authentic 
report  on  the  basis  of  which  we  could  issue  a  certificate  or 
abstract  of  title,  witness  answered,  well,  do  you  mean  in¬ 
formation  from  the  plant;  that  is,  do  you  me^n  to  say 
whether  we  could  do  that  from  our  own  index?  It  is  a 
broad  question,  and  it  would  require  a  rather  lengthy 
answer.  Counsel  is  correct  in  stating  that  he  understood 
me  to  say  a  moment  ago  that  none  of  the  data  on  anything 
beyond  1915  was  compiled  in  our  plant  on  October  1,  1928, 
had  been  assembled  or  classified  so  that  it  was  in  |a  useable 
shape  at  that  time.  We  could  not,  with  the  dath  that  we 
then  had,  turn  such  data  over  to  a  title  examined,  on  such 
material  as  was  assembled  and  classified  in  our  office  and  go 
to  the  source  of  information  and  produce  an  authentic  re¬ 
port  in  half  a  day,  or  a  day,  on  which  an  abstract  or  cer¬ 
tificate  of  title  could  be  safely  issued.  It  was  not}  possible 
to  do  so  from  our  records.  It  was  not  possible  from  the 
uncompleted  data  in  our  records,  and  by  going  to  the  record 
sources,  for  the  examiner  to  come  back  from  a  full  Examina¬ 
tion  of  the  record  sources,  such  as  were  not  involved  in  our 
plant,  back  of  1915,  and  produce  authentic  data  on  which 
the  officials  of  the  Capitol  Company  could  safelyj  issue  a 
certificate  of  abstract  of  title.  It  was  not  possible  to  make 
a  certificate  examination  from  records  that  we  had  in  our 
office  without  supplementing  it  from  the  ollher  rec- 
294  ords.  As  to  how  long  it  would  take  a  competent  man 
to  supplement  them,  one  man,  of  course,  wjould  re¬ 
quire  some  time,  but,  of  course,  several  people — wjhile  one 
was  abstracting  the  information  in  our  plant,  others  would 
be  working  in  the  Recorder’s  Office,  and  some  in  court.  In 
the  first  place,  our  plant  only  went  back  to  1915,  and  it  only 
covered  the  real  estate  records  and  we  were  also  forking 
on  a  new  classification  in  the  first  period  down  at  ihe  Dis¬ 
trict  Building  here,  and  then  sent  another  part,  wjiich  we 
had,  the  information  from  that,  down  in  the  Recorder’s  of¬ 
fice,  and  when  that  was  put  down,  all  of  this  data  whs  com¬ 
piled  and  made  a  part  of  the  index  service ;  that  is,  the  index 
from  the  Recorder’s  office  where  they  could  get  the  supple¬ 
mental  information  which  could  not  be  obtained  from  the 
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plant,  and  thereby,  we  would  have  more  than  one  person 
working;  we  did  have  one  in  the  court  house,  and  perhaps 
four  persons  would  be  working  at  the  same  time.  And  I 
mean,  if  four  people  were  working  on  that  particular  title 
that  they  could  produce  the  information  within,  well,  I 
would  say,  approximately  a  day,  or  a  day  and  a  half,  but  it 
would  be  impossible  for  them  to  do  so  alone  from  our  plant. 
We  did  not  have  the  judgments,  the  law  judgments,  com¬ 
plete  back  beyond  1915,  but  my  testimony,  was  with  respect 
to  law  judgments,  and  that  could  have  been  done  from  a 
half  a  day  to  a  day;  that  is  what  I  referred  to  in  my  testi¬ 
mony,  and  that  necessary  work  extended  far  beyond  the  law 
judgments.  As  to  how  far  these  four  men  that  were  en¬ 
gaged  in  assembling  this  data  in  the  preparation  of  a  cer¬ 
tificate  or  abstract  of  title  from  October  1, 1928,  would  have 
to  go  back  in  the  matter  of  judgments,  recognizances,  law 
and  equity  proceedings,  and  wills,  in  order  to  as- 
295  semble  the  data,  they  would  take  off  the  law  judg¬ 
ments  for  the  period  of  limitation  of  years,  and  in 
equity  decrees,  they  would  run  for  the  full  length  of  the 
title,  50  years.  We  did  not  go  back  to  1792.  As  to  how  far 
we  would  go  back  with  the  wills,  well,  it  would  not  be  neces¬ 
sary  to  make  examination  of  the  record  in  all  cases,  but 
back  until  there  was  a  break  in  the  title  from  some  owner. 
That  may  happen  in  any  title,  and  it  was  necessary  to  cover 
the  50-vear  period.  As  to  how  far  they  would  have  to  go 
back  in  the  matter  of  covenants  running  with  the  deed,  for 
instance,  in  a  deed  of  trust,  whether  they  would  have  to  go 
to  the  Recorder’s  Office  beyond  1915,  in  order  to  make  it 
safe  on  that,  they  would  have  to  do  that,  in  practically  every 
instance.  In  that  period,  there  was  no  item  involved  in 
the  assembling  and  co-ordinating  of  data  in  our  office  that 
was  really  complete  upon  any  aspect  of  authentic  or  safely 
issue  a  title  in  the  District.  As  to  the  extent,  beginning  with 
April,  1928,  working  down  through  the  year  1928,  had  any 
data  been  assembled  here  in  our  plant  in  Washington,  or 
in  Baltimore,  with  respect  to  tax  assessments  and  sales, 
nothing  except!  the  published  book  by  Mr.  Monague,  and 
that  contained  information  only  as  to  tax  sales,  but  not 
to  tax  deeds.  First  we  had  tax  deeds,  of  course,  to  land 
running  back  as  far  as  1915,  the  period  that  had  been 
worked,  but  nothing  prior  to  that.  None  of  this  work  done 
by  these  girls,  had  covered  anything  in  the  records  of  the 
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District  at  the  District  Building,  at  that  time,  and  it  was 
not  a  part  of  the  system. 

As  to  my  qualifications  as  a  title  man,  it  definitely  began 
in  1923,  in  Baltimore.  I  think  there  is  a  difference  in  law 
between  examining  titles  in  Baltimore,  as  compared 
296  with  those  in  the  District.  My  first  titlp  work  in 
the  District  was  in  September,  1925,  at  which  time  I 
was  working  for  Mr.  N.  S.  Weinstein.  He  operated  a  com¬ 
pany  which  was  engaged  in  loaning  money,  principally,  on 
second  mortgages,  and  that  was  the  purpose  of  Examining 
the  titles.  As  to  whether,  as  a  matter  of  fact,  arid  general 
practice,  for  the  purpose  of  examination  of  titles,  such  as 
I  made,  I  had  a  certificate  of  title  which  had  been  issued  by 


one  of  the  title  companies,  covering  the  situatibn  of  the 
property  as  to  the  first  trust,  I  did  not  have  the  certificates, 
but  when  it  appeared  that  there  had  been  a  first  trust 
placed  two  or  three  years  before,  the  presumptionj  was  that 
title  had  gone  through  either  the  Columbia,  or  the  District 
Title  Company  and  it  was  safe  to  assume  the  tit^e  was  all 
right.  Before  making  my  examination,  I  did  not  ascertain 
whether  or  not  that  was  the  situation.  I  did  noi  proceed 
immediately  with  that  until  I  had  made  my  own  examina¬ 
tion.  I  was  asked  to  examine  titles  for  Mr.  Weinstein  in 
order  to  secure  the  data  for  the  second  trust,  and!  in  doing 
that,  I  usually  made  the  examination  back  to  the  first  trust 
put  on  by  a  responsible  building  association,  and  carried 
it  one  step  beyond  that ;  in  other  words,  I  assumed  it  must 
be  all  right  if  a  responsible  building  association  or  a  bank 
had  taken  title.  When  I  found  that  such  trusts  had  been 
put  on  in  that  way,  I  did  not  then  go  beyond  that  i^i  my  ex¬ 
amination  of  the  title.  I  did  not  go  beyond  that.  I  jaccepted 
that  as  authentic  data  and  relied  on  it,  and  that  mi£ht  have 
been  one  year,  or  two  years,  or  more,  prior  to  thRt.  The 
examinations  I  made  for  Mr.  Weinstein  had  to  do  with 
second  trusts  and  he  was  identified  with  several  companies, 
who  were  engaged  in  loaning  money  on  second  trusts. 
297  As  to  how  long  it  would  take  a  competent  tjtle  man 
to  assemble  complete  and  authentic  data  on  the  basis 
of  which  a  certificate  or  abstract  of  title  could  bb  issued 
after  the  necessary  check  up,  where  a  title  company,  to 
whom  that  application  was  made,  had  a  complete  bhain  of 
title  involving  all  records  going  back  to  1792,  I  can  ap¬ 
proximate  it,  it  would  take  at  least  three  or  four  days,  de- 
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pending  upon  the  number  of  conveyances,  and  the  loca¬ 
tion  of  the  property.  With  a  complete  chain  of  title  going 
back  to  1792  handed  him  by  one  of  the  title  plants,  it  would 
take  four  or  five  days  to  do  that  work.  At  the  time  he  was 
instructed  to  make  the  investigation  of  all  of  that  data  but 
had  only  data  involving  the  records  for  ten  or  fifteen  years 
in  the  Recorder’s  office,  in  order  to  go  back  to  1792,  it  would 
take  him  about  two  or  three  weeks. 

Thereupon,  on  recross-examination  (by  Mr.  Bailey),  wit¬ 
ness  testified  as  follows : 

As  to  how  long  it  would  take  to  get  out  a  title  certificate 
in  March,  1929,  with  the  personnel  and  the  facilities  of  the 
Capitol  Title  and  Guarantee  Company,  well,  it  would  take 
us  not  over  four  days,  going  back  fifty  years.  I  haven’t 
any  personal  knowledge  as  to  the  difference  in  point  of  time 
between  getting  out  a  certificate  of  title  in  our  company,  as 
compared  with  other  companies.  With  regard  to  the  tax 
records  at  the  District  Building,  they  had  various  sets  of 
them  down  there.  They  have  a  card  index  in  the  assessor’s 
office  showing  splits  in  various  lots,  where  lots  have  been 
split  up,  the  same  records  are  in  the  Surveyor’s  office;  there 
is  a  card  record  down  there  in  the  Assessor’s  office  for  each 
time  a  conveyance  of  a  piece  of  property  is  made, 
298  giving  the  grantee,  his  name  is  placed  on  that  card; 

they  use  that  as  a  means  of  verification.  Those 
cards  are  easily  run.  I  do  not  think  that  it  is  a  necessary 
part  of  the  plant  to  have  a  copy  of  that  record  in  the  plant. 

Thereupon,  On  recross-examination  by  Mr.  Vandoren, 
witness  further  testified  as  follows : 

I  do  not  remember  the  exact  date  of  the  dismissal  of  the 
suit  to  which  I  referred,  but  I  believe  it  was  in  September 
1932.  In  any  event,  it  was  dismissed  after  the  Capitol  Title 
and  Guarantee  Company  had  ceased  to  do  business  in  the 
District  of  Columbia,  and  I  knew  it  had  ceased  to  do  busi¬ 
ness  when  I  dismissed  my  suit. 

Thereupon,  further  to  maintain  the  issues  on  her  part 
joined,  the  plaintiff  recalled  James  J.  Becker,  who,  having 
been  previously  sworn,  testified  as  follows : 

The  period  of  intense  activity  in  real  estate  in  Washing¬ 
ton  continued  after  1918,  I  would  say  to  about  1927,  or 
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1928.  It  had  begun  to  slacken  about  1927.  There  was  every 
indication  that  it  had  taken  a  decided  turn  to  slacken  in 
1928.  As  to  whether  could  I  tell  how  long  it  wotald  take  a 
competent  title  examiner,  such  as  is  in  our  employ,  to  ex¬ 
amine  the  necessary  data  for  a  certificate  or  abstract  of 
title  in  our  office,  in  a  situation  where  we  gave  the  title  ex¬ 
aminer  a  complete  chain  of  title  going  back  as  I  have  de¬ 
scribed,  to  1792,  it  would  depend  upon  the  amount  or  num¬ 
ber  of  transfers  in  the  chain.  Of  course,  the  mord  transfers 
were  made  the  more  work  would  be  required  in  building  up 
the  chain.  But  taking  the  average  chain  I  would  say  that 
it  could  not  be  done,  under  a  day  and  a  half,  and  the 
299  time  would  vary  according  to  the  length  of  ^hain  that 
is  involved.  I  am  speaking  about  building  the  chain 
of  title  from  the  plant  to  get  it  in  shape  to  send  Ito  the  ex¬ 
aminer.  Each  item  has  to  be  typed;  each  transfer,  a  type¬ 
written  letter  in  the  chain,  and  as  soon  as  thatj  chain  is 
checked  up  it  is  sent  to  another  department  where  the 
names  are  shown,  judgments,  wills,  forfeitures,!  recogni¬ 
zances,  or  anything  that  the  chain  may  need,  l^t  is  hard 
to  say  just  what  the  variation  of  time  would  be;  depend¬ 
ing  upon  the  amount  of  work.  In  mentioning  a  4aY  and  a 
half,  I  am  naturally  distinguishing  the  necessary  time  that 
would  be  spent  by  our  office  where  we  have  a  complete  chain 
back  to  1792,  that  is  what  I  mean.  In  other  words,  it  would 
first  be  necessary  for  our  office  to  assemble  the  pata  and 
based  upon  that  complete  chain  of  title,  it  would  take  him 
a  day  and  a  half  to  get  the  necessary  information  on  that 
chain.  As  to  how  long  it  would  take  him  after  he  received 
that  complete  data  from  our  office,  assuming  him  to  be  com¬ 
petent,  to  come  back  to  our  office  with  a  complete  report 
and  check  up,  again  it  depends  upon  the  length  of  the  chain. 
I  guess  the  average  chain  would  be  about  one  day.  If  there 
is  anything  unusually  long  in  the  chain,  it  would  take  a  day 
and  a  half,  sometimes  two  days.  If  there  are  a  grbat  many 
suits  of  law  involved,  requiring  an  original  take-off,  perhaps 
three  days.  You  can  not  fix  the  time  limit  or  ayerage  it 
very  well,  because  it  is  all  governed  by  the  amount  of  work 
that  would  be  involved  in  the  chain.  Then,  some  examiners 
are  faster  than  others.  As  to  how  long  it  would  take,  after 
that  data  came  back  to  our  office  in  the  routine  period  of 
checking  up  the  compilation  of  data  before  we  weje  ready 
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to  issue  a  certificate  of  title,  or  abstract  of  title,  as 

300  soon  as  it  comes  in  it  was  taken  to  the  reviewer  im¬ 
mediately.  Again,  it  depends  upon  the  amount,  the 

size  of  the  chain,  if  there  are  a  good  many  law  suits  that 
have  to  be  reviewed,  it  might  take  some  time.  As  to  whether 
I  could  give  an  estimate  as  to  the  average,  I  would  say  on 
the  average,  that  it  would  take  an  hour  or  an  hour  and  a 
half  to  review  it ;  sometimes  half  a  day,  or  a  man  might  get 
into  a  knotty  legal  problem  which  would  require  two  or 
three  days,  and  then  he  would  not  be  satisfied.  It  is  hard 
to  average,  and  sometimes,  I  held  them  for  weeks  and  then 
did  not  want  to  let  them  go. 

Supposing  we  had  in  our  title  plant  only  real  estate  rec¬ 
ords  from  the  Recorder’s  office,  going  back  to  1915,  at  the 
time  we  were  presented  with  an  application  for  a  certificate 
or  abstract  of  title,  we  will  say,  on  the  first  of  April,  1929,  we 
had  in  our  office  a  report  only  from  the  Recorder  of  Deeds 
office,  going  back  to  1915,  but  nothing  from  the  law  or  equity 
side  of  the  court,  nothing  from  bonds  or  recognizances  and 
nothing  from  the  Register  of  Wills  office,  could  I  tell  how 
long  it  would  take  one  of  our  competent  examiners  to  fur¬ 
nish  authentic  data  upon  which  we  could  issue  a  certificate 
or  abstract  of  title,  well,  it  will  depend  upon  the  length  of 
the  chain;  and  the  names  might  have  to  be  run  in  a  great 
many  instances  for  decrees  on  the  law  side,  for  judgments, 
and  for  mechanics  liens  and  forfeited  recognizances.  I 
would  have  to  give  you  an  average  again.  I  doubt  if  a  man 
could  run  back  to  1792,  in  all  departments,  and  do  it  care¬ 
fully  under  a  day  and  a  half  or  two  days.  You  understand, 
when  I  say  run,  that  he  has  got  to  check  up  the  index  in 
the  equity  dockets,  and  that  means  checking  up  names. 

That  is  what  I  had  to  do  in  my  early  days,  and  it  is 

301  quite  a  task.  You  have  to  check  that  up  for  the  period 

showing  ownership  there. 

Attention  of  witness  called  to  the  fact  that  that  question 
is  not  based  upon  a  complete  chain  as  in  the  office  of  the 
witness,  and  he  continued  his  answer,  testifying,  you  are 
speaking  now  about  an  examiner  going  to  the  clerk’s  of¬ 
fice  and  examining  the  records  there  for  decrees  and  judg¬ 
ments.  Although,  they  have  it  in  better  shape,  the  judg¬ 
ment  index  than  it  was  in  former  days,  but  they  would  have 
to  run  the  index  for  each  transfer,  because  in  the  equity 
cases  they  do  not  always  show  the  interest  of  the  party ;  and 
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in  equity  eases  it  takes  two  or  three  days  to  go  over  the 
records  and  do  it  right.  Witness  was  asked  to  indicate  if 
lie  could,  what  would  be  the  average  difference  in  the  time 
employed  by  one.  of  his  examiners  to  bring  bac|s  a  report 
from  the  necessary  records  on  the  one  hand,  whbre  he  had 
already  in  his  office  a  complete  chain  to  give  hinti  the  data, 
and  on  the  other  hand,  where  he  had  an  incomplete  title 
chain,  except  he  had  the  records  of  the  Recorder’s  office, 
back  to  1915;  what  would  be  the  difference  in  time,  ap¬ 
proximately,  the  witness  answered,  again,  I  wiJLl  have  to 
say  that  it  depends  upon  the  amount  of  work  that  has  to 
be  done.  Some  titles  have  very  few,  or  no  judgments,  and 
it  would  not  take  them  so  long  to  work  it,  others  would  have 
a  string  of  them.  It  depends  upon  the  amount  of  work 
involved.  It  would  take  the  average  examiner  with  the  in¬ 
formation  furnished  him  in  our  office,  about  half  a  day  or 
a  day ;  that  is,  the  average  chain.  Where  he  has  got  a  chain 
to  check  up.  Supposing  he  did  not  have  a  chaih  and  that 
he  has  got  to  make  it  up,  as  to  how  long  it  woulpl  take,  as 
I  have  explained,  it  would  take  him  at  least  twp  days  to 
do  that  work,  just  to  get  up  the  necessary  informa- 
302  tion,  that  is  necessary,  affecting  the  title,  or  to  be 
sure  that  it  will  not  affect  it.  He  has  got  tci  make  up 
a  chain,  and  in  order  to  do  that  he  has  got  to  rbly  on  the 
index,  and  in  that  index  he  finds  the  names,  an^l  he  will 
have  to  look  up  a  great  many  of  them  to  see  how[  far  they 
affect  the  title.  In  our  equity  dockets,  of  course,  y^e  do  not 
always  show  what  property  is  involved.  If  a  nape  is  in¬ 
volved  he  has  got  to  run  through  the  papers  to  see  what 
property  is  affected.  J 

Thereupon,  on  recross-examination  (by  Mr.  Baijey),  wit¬ 
ness  testified  as  follows : 

I  do  recall  the  stock  depression  in  October,  1929.  Very 
much  so.  As  to  whether,  immediately  following  tjiat  stock 
depression  we  had  the  greatest  depression  in  real  estate 
transaction  in  Washington,  my  answer  is,  that  thb  depres¬ 
sion  in  real  estate  had  been  gradual.  I  think  it  extended 
back  to  1927,  and  in  1928,  we  noticed  in  our  office  a  dropping 
off  of  orders.  That  depression  increased  after  October, 
1929 ;  that  stimulated  the  falling  off  in  orders.  Ip  the  last 
two  years  there  had  been  very  little  activity  in  real  estate 
in  Washington.  We  carry  a  copy  of  the  records  of  tax  sales 
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in  our  office,  but  nothing  else,  no  tax  assessments,  that  is 
not  a  necessary  part  of  the  plant.  As  to  the  tax  assess¬ 
ments  on  real  estate,  we  rely  on  the  District  of  Columbia  to 
issue  a  certificate  for  that.  We  do  not  send  anyone  to  the 
check  up  on  that.  We  rely  on  the  tax  certificate.  We  do 
not  have  a  man  who  takes  that  off  down  there.  There  is  no 
take-off  of  tax  sales;  the  men  in  the  District  government 
record  the  tax  sales  as  required  by  law,  in  the  office  of  the 
Recorder  of  Deeds,  and  from  that  we  index  every 

303  sale  that  is  recorded  in  that  list.  The  only  thing  we 
use  is  the  tax  certificate  furnished  by  the  District 

government.  We  send  down  and  get  a  bill. 

Thereupon,  on  re-redirect  examination  (by  Mr.  Jackson), 
witness  testified  as  follows: 

With  reference  to  the  tax  sales,  as  I  told  vou,  thev  are 
made  once  a  year  by  the  District  government  of  delinquent 
taxes,  that  is,  for  property  where  taxes  have  not  been  paid. 
That  list  is  recorded,  and  we  get  a  copy  of  that  list,  and 
from  it  we  index  it  as  to  deeds,  deeds  of  trust,  and  we  re¬ 
port  the  tax  sale  only  on  property  which  the  District  gov¬ 
ernment  has  sold.  Now,  of  course,  when  we  come  to  settle 
a  case,  we  will  not  settle  it  unless  we  have  in  hand  the  tax 
certificate  issued  by  the  District  government  for  a  fee  of 
$1,  which  purports  to  show  what  taxes  are  assessed,  due 
and  unpaid.  We  do  that  because  vre  make  a  demand  for  a 
bill  for  that  item.  We  would  not  settle  until  we  would 
receive  the  tax  certificate.  As  to  how  much  of  that  infor¬ 
mation  is  kept  in  our  office  as  a  part  of  our  title  system 
with  respect  to  tax  sales,  we  index  all  the  sales  that  are 
recorded  as  to  deeds  and  deeds  of  trust. 

Thereupon  the  plaintiff  read  in  evidence,  letter  of  May 
3,  1928,  George  S.  Parsons  to  N.  S.  Weinstein,  as  follows: 

I  “May  3,  1928. 

“N.  S.  Weinstein,  Esq., 

“210  East  Lexington  Street, 

“Baltimore,  Md. 

“Dear  Mr.  Weinstein: 

“Pursuant  to  the  conference  held  between  yourself  and 
Messrs.  Penniman  and  Weaver  and  myself  in  your 

304  office  yesterday,  I  am  writing  to  inform  you  that  this 
company  will,  in  the  event  that  your  title  company  is 


GRACE  L.  HUTTON. 


225 


formed  and  organized  with  officers  and  personnel  satisfac¬ 
tory  to  this  company,  be  willing  to  enter  into  an  agreement 
with  that  company,  looking  toward  the  underwriting  by  this 
company  of  the  title  risks  of  the  Washington  Company  in 
the  District  of  Columbia  under  the  following  conditions: 

“I.  The  form  of  policy  to  be  used  by  the  Washington 
Company  is  to  be  satisfactory  to  the  New  York  Company 
and  to  conform  as  nearly  as  possible  to  the  existing  policy 
forms  of  that  company  and  to  any  subsequent  changes 
which  may  be  made  in  the  New  York  policies. 

“II.  Both  companies  are  to  agree  that  all  title  insurance 
taken  in  by  either  company,  relating  to  District  uf  Colum¬ 
bia  property  is  to  be  subject  to  the  terms  of  tnis  agree¬ 
ment. 

“III.  All  District  of  Columbia  business  taken  in  by  the 
Washington  Company  up  to  and  including  the  imount  of 
$400,000  for  any  one  risk  is  to  be  handled  by  th^  policy  of 
the  Washington  Company,  bearing  an  endorsement  of  the 
New  York  Company;  it  being  understood  that  hny  losses 
sustained  under  any  such  policy  are  to  be  shared  on  a  fifty- 
fifty  basis  by  the  two  companies. 

“IV.  Risks  amounting  to  over  $400,000,  are  to  be  so  par¬ 
ticipated  in  up  to  that  amount  and  any  excess  is  to  be  car¬ 
ried  by  the  sole  responsibility  of  the  New  York  pompany. 
This  is  based  upon  the  assumption  that  your  capital  is  to 
be  $500,000. 

“V.  The  Washington  Company  is  to  piake  the 
305  price  to  the  client  in  all  such  cases  and  is  tb  pay  the 
New  York  Company  for  its  participation  it  the  fol¬ 
lowing  rates : 

“(a)  For  amounts  under  $400,000: 

“(1)  Fee:  $1.85  per  thousand  up  to  $25,000;  $1.50  per 
thousand  between  $25,000  and  $50,000 ;  $1.15  per  [thousand 
above  $50,000.  j 

“(2)  Mortgage:  $1.25  per  thousand  up  to  $50,000;  $.90 
per  thousand  above  $50,000.  | 

“(b)  For  amounts  above  $400,000:  j 

“(1)  Fee:  $1.50  per  thousand. 

“(2)  Mortgage:  $1.25  per  thousand. 

“VI.  On  insurance  business  emanating  from  ^he  New 
York  Company,  or  from  any  of  its  correspondent^  outside 
of  the  District  of  Columbia,  the  Washington  Compiny  is  to 
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pay  the  New  York  Company  premiums  as  per  the  above 
schedule,  and  in  addition  is  to  pay  a  twenty  per  cent,  fee 
for  handling  and  forwarding  the  business  either  to  the 
New  York  Company,  or  to  its  outside  correspondents,  as 
the  case  may  be. 

“VII.  In  cases  where  the  business  originates  in  the  New 
York  office  of  the  company  and  in  which  it  is  required  to 
give  to  the  New  York  client  what  is  known  as  ‘New  York 
Service’,  the  New  York  Company  shall  be  entitled  to  collect 
from  its  client,  in  addition  to  the  title  fees  ordinarily 
charged  by  the  Washington  Company,  such  further  fees 
as  may,  in  the  judgment  of  the  New  York  Company,  be 
necessary  to  take  care  of  the  furnishing  of  such  New  York 
service,  including  preliminary  report  and  closing  of  title. 

“VIII.  In  the  event  that  the  sole  policy  of  the  New  York 
Company  shall  be  insisted  upon  by  the  insured,  the 
306  Washington  Company  will  agree  to  indemnify  the 
New  York  Company  against  any  loss  which  it  may 
sustain  under  such  policy;  it  being  understood  that  in  such 
cases  the  New  York  Company  is  to  be  paid  at  the  following 
rates  : 

“(a)  Fee  insurance:  $1.65  per  thousand  up  to  $25,000; 
$1.35  per  thousand  between  $25,000  and  $50,000;  $1.15  per 
thousand  above  $50,000. 

“(b)  Mortgage  insurance:  $1.15  per  thousand  up  to  $50,- 
000 ;  $.85  per  thousand  above  $50,000. 

“IX.  The  Washington  Company  to  handle  all  phases 
of  the  business,  including  taking  in  applications,  examining 
and  reporting  titles,  closing  and  recording  and  collection 
of  fees,  except  in  the  matters  above  referred  to  which  may 
emanate  from  New  York  clients  of  the  New  York  Company, 
in  which  cases  the  New  York  Company  may  handle  the  re¬ 
porting  of  the  title  and  the  closing  thereof. 

“X.  The  New  York  Company  to  authorize  the  Washing¬ 
ton  Company  to  act  as  its  agent  for  the  purpose  of  effect¬ 
ing  the  necessary  endorsement  to  bind  the  New  York  Com¬ 
pany  on  the  back  of  the  policies  written,  as  above ;  it  being 
understood  that  the  New  York  Company  is  to  provide 
printed  forms  of  riders  designed  for  that  purpose  and  con¬ 
taining  facsimile  signatures  to  be  countersigned  by  the 
Washington  Company  and  to  be  added  to  such  policies. 

“XI.  In  all  cases  the  Washington  Company  is  to  furnish 
the  New  York  Company  with  an  application  for  insurance, 
duly  executed  and  upon  the  form  attached  hereto  marked 
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‘A’  and  made  a  part  hereof,  and  also  furnish  the 

307  attorney’s  opinion,  executed  by  the  title  officer  of 
the  Washington  Company,  as  set  forth  iji  said  an¬ 
nexed  blank. 

“XII.  The  Washington  Company  to  remit  to  the  New 
York  Company,  immediately  following  the  execution  of 
such  rider  by  it  in  behalf  of  the  New  York  Company,  such 
application  and  attorney’s  opinion,  properly  executed,  to¬ 
gether  with  check  for  the  premium  due  the  New  York  Title 
and  Mortgage  Company  for  each  of  said  policies. 

“XIII.  Both  companies  to  agree  that  this  arrangement 
shall  continue  indefinitely  unless  terminated  by  either  party 
for  good  cause,  as  herein  set  forth,  upon  thirty  dpys’  writ¬ 
ten  notice  of  intention  to  so  terminate  given  to  either  party. 

“XIV.  In  so  far  as  the  New  York  Company ’Sf  right  to 
terminate  is  concerned,  the  term  ‘good  cause’  shajll  be  con¬ 
strued  to  mean  any  situation  or  condition  which,  in  the  judg¬ 
ment  of  the  New  York  Company,  may  render  a  continuance 
of  this  relation,  herein  provided  for,  unsafe  or  undesirable. 

“XV.  The  New  York  Company  is  to  have  the  r^ght  from 
time  to  time  to  make  such  inspection  of  the  books  ajid  equip¬ 
ment  of  the  Washington  Company  as  may,  in  its  judgment, 
be  necessary  to  satisfy  itself  with  respect  to  the  apove  con¬ 
ditions,  or  any  of  them. 

“XVI.  The  term  ‘good  cause’  in  so  far  as  it  applies  to 
the  Washington  Company’s  right  to  terminate  this  pontract, 
shall  be  construed  to  mean  only  failure  upon  tM  part  of 
the  New  York  Company  to  furnish  promptly  and  efficiently 
the  services  contemplated  by  this  agreement,  or  flagrant 
and  continued  breach  by  the  New  York  Company  of  the 
provisions  of  this  agreement.  j 

“XVII.  Both  companies  agree  that  as  long  as  this 

308  agreement  shall  remain  in  effect  all  business  Received 
by  either  company,  relating  to  property  located  with¬ 
in  the  District  of  Columbia,  shall  be  handled  under  t^ie  terms 
of  this  agreement,  and  the  Washington  Company  to  agree 
to  extend  the  service  herein  provided  for  to  mattfers  sent 
in  by  correspondents  of  the  New  York  Company,  j 

“XVIII.  In  the  event  that  the  contract  shall  become 
terminated,  as  herein  provided,  it  is  agreed  that  bpth  par¬ 
ties  shall  continue  to  remain  responsible  as  to  any  policies 
theretofore  issued  and  that  an  accounting  shall  then  be 
made  between  the  two  companies  with  respect  to  all  pre- 
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miums  and  charges  incurred,  or  paid,  with  respect  to  such 
previously  issued  policies. 

“XIX.  Both  companies  agree  to  exercise  the  utmost  good 
faith  toward  the  other  company  in  carrying  out  the  terms 
and  the  spirit  of  this  agreement. 

“It  is  understood  that  this  proposed  arrangement  is  to 
be  submitted  for  the  judgment  of  your  Board  of  Directors 
at  a  special  meeting  to  be  held  on  Monday  next,  the  7th 
instance,  and  that  promptly  thereafter  you  are  to  communi¬ 
cate  to  us  the  decision  of  your  people  with  respect  to  this 
proposed  arrangement,  including  any  suggested  changes 
which  you  may  have  in  mind,  and  that  a  conference  is  there¬ 
after  to  be  arranged  between  your  officers  and  directors 
and  representatives  of  this  company,  at  which  time  a  final 
understanding  may  be  reached  as  to  the  terms  of  the  agree¬ 
ment  under  which  we  are  to  operate,  and  at  which  confer¬ 
ence  you  are  to  furnish  this  company  with  such  evidence 
as  it  may  require  as  to  the  financial  standing  and  personnel 
and  organization  and  equipment  of  the  Washington  Com¬ 
pany. 

309  “We  will  accordingly  await  your  reply  following 
the  meeting  of  your  Board  of  Directors  above  men¬ 
tioned. 

“Very  truly  yours.” 

Thereupon  the  plaintiff  offered  in  evidence  the  newspaper 
advertisements  which  had  been  identified  by  the  witnesses 
from  the  Washington  Post  and  the  Evening  Star,  including 
a  certain  advertisement  appearing  in  the  Washington  Post, 
issued  August  27,  1928.  Defendant,  New  York  Title  and 
Mortgage  Company,  objected  to  the  advertisements  being 
received  in  evidence  for  the  reason  that  it  has  not  been 
shown  that  the  plaintiff  ever  saw  these  advertisements, 
and  on  the  further  ground  that  there  is  no  evidence  show¬ 
ing  that  the  New  York  Company  saw  these  advertisements. 
Whereupon  the  following  occurred : 

“The  Court:  It  seems  to  me  that  the  only  purpose  for 
which  they  can  be  offered  would  be  as  tending  to  show  the 
knowledge  on  the  part  of  the  New  York  Title  Company  of 
the  fact  that  this  letter  was  being  used.” 

After  colloquy,  the  court  called  for  the  advertisements 
setting  out  the  Parsons  letter,  which  was  in  the  Washington 
Post  of  August  27,  1928.  Upon  said  advertisement  being 
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produced,  the  court  stated  that  he  thought  the  part  setting 
out  the  Parsons’  letter  of  June  21,  1928,  is  admissible,  and 
admitted  said  advertisement  in  evidence.  Upoh  the  over¬ 
ruling  of  the  objection,  counsel  for  defendant,  New  York 
Title  and  Mortgage  Company,  duly  noted  an  exception. 
Thereupon  the  said  advertisement,  Washington  Post,  of 
August  27,  1928,  was  received  in  evidence,  marked  “plain¬ 
tiff’s  Exhibit  No.  29”,  and  a  portion  of  said  advertisement 
was  read  in  evidence,  as  follows : 

310  “Capitol  Title  &  Guarantee  Company,  Washington, 

D.  C.  I 

I 

“Capitalization:  $750,000 — 7%  cumulative  preferred  par 
value  $100,  redeemable  at  any  dividend  period  at  $110  and 
accrued  dividends.  15,000  shares  common,  no  par  value — 
voting. 

“$250  per  unit — 2  preferred  and  1  common. 

“The  preferred  stock  is  preferred  as  to  both  assets  and 
cumulative  dividend  over  common  stock.  Preferring  stock 
is  redeemable  at  option  of  the  company  at  $110  anci  accrued 
dividend  at  any  dividend  period.  All  shares  are  flully  paid 
and  non-assessable.  The  company  reserves  the  right  to 
reject  or  reduce  any  subscriptions  to  the  stock  anid  to  dis¬ 
continue  the  offer  at  any  time.  Otherwise  issuance  will  be 
made  in  order  subscriptions  are  received. 

“NEW  YORK  TITLE  AND  MORTGAGE 
COMPANY, 

“June  21,  1928.  j 

(Bottom  of  Letter.) 

I 

‘ 4  The  Capitol  and  Guarantee  Company  is  locate^  in  tem¬ 
porary  quarters  at  1420  K  Street  N.  W.,  and  will  occupy 
offices  on  the  ground  floor  of  the  Chandler  Buildihg,  1425- 
27-29  I  Street,  upon  its  completion  on  or  about  October 
first.  Joseph  C.  O’Hare,  Director  of  Sales,  1420  1^.  Street 
N.  W.;  Franklin  4400,  Main  2863.” 

Thereupon  it  was  conceded  by  counsel  for  the  defendant, 
New  York  Title  and  Mortgage  Company,  that  the  contract 
of  June  4,  1928,  between  the  New  York  Company  ^nd  the 
Capitol  Title  and  Guarantee  Company  was  terminated  on 
or  about  April  30, 1930. 
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Thereupon  the  plaintiff  announced  her  case  closed. 

311  Whereupon  counsel  for  the  defendant,  New  York 
Title  and  Mortgage  Company,  moved  the  Court  to 

instruct  the  jury  to  return  the  verdict  for  the  defendant, 
New  York  Title  and  Mortgage  Company.  After  argument, 
the  Court  denied  the  motion  of  said  defendant  for  a  directed 
verdict. 

Thereupon  the  defendant,  to  maintain  the  issues  on  its 

part  joined,  called  as  a  witness  Charles  H.  Potter  (by  Mr. 
Vandoren),  who,  having  been  duly  sworn,  testified  as  fol¬ 
lows: 

I  am  president  and  manager  of  the  Charles  H.  Potter 
Company,  and  was  such  in  the  year  1929.  In  response  to  a 
subpoena  duces  tecum,  I  produce  from  the  original  records 
of  the  Charles  H.  Potter  Company,  and  also  from  the  card 
record  of  the  plant,  on  order  by  the  Capitol  Title  and  Guar¬ 
antee  Company  for  printing  of  a  certain  prospectus  toward 
the  end  of  March,  1929.  This  is  the  card  and  the  record  of 
entries  on  the  card,  made  at  the  time  thev  filed  it  until  we 
delivered  it.  The  original,  the  date  received,  is  in  my  own 
handwriting.  That  does  not  necessarily  refer  to  the  date 
when  the  order  was  received.  It  has  reference  to  the  date 
that  this  card  was  made  out  and  it  is  approximately  about 
the  time  the  order  was  received.  The  date  is  March  29, 
1929.  From  the  original  records  they  were  ordered  as  of 
that  date,  the  prospectus  or  circular,  advertising  the  Capi¬ 
tol  Title  and  Guarantee  Company,  1425  I  Street.  The  card 
also  shows  the  date  on  which  that  order  was  delivered  to 
the  customer,  which  was  April  10,  1929.  I  have  a  copy  of 
the  prospectus,  made  in  accordance  with  that  order  and 
delivered  as  I  have  indicated,  which  I  now  produce. 

312  Thereupon  the  witness  was  asked  to  examine  the 
prospectus  produced  by  him  and  a  comparison  with 

plaintiff’s  Exhibit  No.  5,  and  after  doing  so,  testified  that 
the  copy  produced  by  him  is  apparently  a  copy  from  the 
same  press  which  struck  off  plaintiff’s  Exhibit  No.  5.  Of 
course,  one  printer  can  readily  reproduce  what  another 
prints,  but  I  would  say  both  were  produced  in  our  plant, 
the  same  material  as  a  part  of  this  order. 

Thereupon  the  circular  produced  by  the  witness  was 
marked  defendant’s  Exhibit  No.  1,  and  returned  to  the  wit¬ 
ness. 
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Witness,  continuing,  testified:  I  have  produced  a  card 
showing  the  account  of  the  Capitol  Title  and  Guarantee 
Company  with  Charles  H.  Potter  Company,  and  this  card 
referred  to  the  order  by  which  this  prospectus  whs  ordered 
by  the  Capitol  Title  and  Guarantee  Company.  Neither 
card  shows  how  they  were  ordered  except  in  on^  instance, 
the  original  card  was  ordered  by  James  A.  O’Hare.  The 
ledger  merely  shows  the  entry,  and  the  descriptive  term  on 
this,  2,000,  prospectus  circulars,  four  pages.  The  delivery 
shows  the  delivery  date.  The  second  card  to  which  I  have 
just  referred  gives  the  delivery  date  of  that  order  as  April 
10,  1929 ;  also  on  this  original  card. 

Thereupon,  on  cross-examination  (by  Mr. 
ness  further  testified  as  follows: 

I  do  not  know  of  my  own  personal  knowledge  whether 
any  other  printing  concern  did  printing  and  acjvertising 
circulars  for  the  Capitol  Title  and  Guarantee  Company  dur¬ 
ing  that  period;  I  only  know  from  hearsay;  I  did  Jnot  print 
any  circulars  other  than  what  I  have  designated  here  in 
1929.  I  have  no  records  of  any  other.  I  dojnot  have 
313  any  record  of  printing  any  circulars  other  than  the 
one  designated  as  plaintiff’s  Exhibit  No.  5.  As  to 
whether  I  can  tell  you  of  my  own  knowledge  what  jdata  and 
in  what  form  it  was  placed  in  my  possession  to  print  this 
circular,  that  circular,  if  I  may  go  into  detail-rwas  the 
result  of  several  conferences  with  Mr.  O’Hare,  kind  this 
manuscript  was  made  up  from  handwriting,  some  clippings, 
and  some  other  circulars,  and  parts  of  other  circrjars  and 
revamped  and  put  into  this  form.  This  date  that  js  shown 
here  is  in  the  beginning  of  the  order  for  that  circular  but 
it  was  the  date  that  this  card  was  made  out.  We  wpre  prob¬ 
ably  working  three  weeks  trying  to  get  that  matter  together 
to  put  into  that  circular.  A  part  of  the  data  was  placed  at 
our  disposal  by  Mr.  O’Hare  upon  the  basis  of  which  we 
turned  out  this  circular.  Plaintiff’s  Exhibit  Noh  5  was 
partly  contained  in  at  least  other  circulars  of  the  Capitol 
Title  and  Guarantee  Company,  but  I  have  not  in  mv  posses¬ 
sion  any  of  those  circulars.  I  would  not  say  exactly  from 
memory  what  portions  of  this  circular  were  made  up  from 
other  circulars  of  a  similar  or  different  character  that  was 
placed  in  my  possession  by  Mr.  O’Hare  as  a  part  of  the 
original  issues  of  the  circulars  by  the  Capitol  Title  and 
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Guarantee  Company;  lots  of  these  figures  were  revamped, 
it  seems  to  me,  this  letter  here  (referring  to  letter  of  June 
21,  1928),  that  came  from  another  circular;  and  the  Board 
of  Directors  on  the  back  there,  the  officers,  was  changed. 
I  could  not  say  for  sure.  I  looked  through  my  papers  be¬ 
fore  I  came  up  here.  I  thought  the  original  manuscript 
might  be  there  but  I  could  not  find  it.  I  have  said  there  was 
placed  before  me  and  in  my  possession,  another  circular  in 
which  this  letter  of  June  21,  1928  appeared. 

314  Thereupon  the  circular  produced  by  the  witness 
was  admitted  by  counsel  for  plaintiff  as  an  exact 

copy  of  plaintiff’s  Exhibit  No.  5. 

Thereupon,  further  to  maintain  the  issues  on  its  part 
joined,  the  defendant,  New  York  Title  and  Mortgage  Com¬ 
pany,  called  as  a  witness  William  H.  McNeal,  who,  having 
been  duly  sworn,  testified  as  follows : 

My  full  name  is  William  H.  McNeal.  I  reside  in  the  city 
and  State  of  New  York,  and  I  am  vice  president  of  the  New 
York  Title  and  Mortgage  Company  and  became  connected 
with  that  company  in  November,  1923. 

Upon  being  requested  to  give  the  jury  a  brief  statement 
of  his  education,  and  business  experience  prior  to  becom¬ 
ing  connected  with  the  New  York  Title  and  Mortgage  Com¬ 
pany,  witness  testified:  I  was  born  in  the  State  of  Ohio. 
At  the  age  of  five  I  went  with  my  parents  to  Kansas.  My 
parents  settled  in  Southeast  Kansas  on  a  farm,  and  I  at¬ 
tended  a  country  school  until  I  was  about  the  age  of  seven¬ 
teen  or  eighteen  when  I  took  up  school  in  the  little  country 
town  of  Moline,  Kansas,  where  I  finished  High  School,  re¬ 
turning  to  the  farm  each  night. 

After  finishing  high  school  I  went  to  Emporia,  Kansas, 
to  a  business  college  where  I  completed  a  course  in  short¬ 
hand,  typewriting  and  bookkeeping,  partially  supporting 
myself  by  waiting  tables  at  a  boarding  house.  After  I 
completed  the  business  college  course  I  went  to  Kansas 
City,  Kansas  and  obtained  a  position,  my  first  position,  as 
stenographer  in  a  law  firm  at  a  salary  of  $25.00  per  month. 
I  remained  there  for  approximately  a  year,  after  which  I 
took  a  position  with  the  Merchants  Dispatch  Trans- 

315  portation  Company  of  Kansas  City,  Missouri,  which 
was  a  fast  freight  line,  which  position  I  stayed  with 
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approximately  a  year  when  I  took  a  position  with  the 
Cudahy  Packing  Company  in  Kansas  City,  Kansas,  at  a 
salary  of  $75.00  per  month,  my  duties  being  that  of  stock 
clerk. 

I  stayed  with  that  position  until  1905,  sometime  during 
the  year  1905,  when  I  took  an  examination,  a  civil  service 
examination  for  a  railway  postal  clerk,  and  I  obtained  a 
position  with  the  Government  as  a  railway  mai^  clerk,  and 
took  up  the  occupation  of  a  railway  mail  cledk,  which  I 
followed  for  five  years.  During  that  time,  the  llatter  three 
years  of  that  time  I  attended  the  night  lawj  school  of 
Kansas  City,  Missouri,  being  able  to  be  in  school  three 
nights  out  of  four,  and  I  finished  the  law  course  with  the 
Kansas  City  school  in  the  spring  of  1908,  having  in  Febru¬ 
ary  of  that  year  taken  the  Missouri  State  Bar  examination 
at  Jefferson  City,  and  received  a  certificate  admitting  me 
to  the  bar  of  the  State  of  Missouri;  and  in  Juke,  1908,  I 
graduated  from  the  law  school,  immediately  resigned  from 
the  mail  service  and  went  to  Oklahoma  with  thd  object  of 
starting  into  the  law  practice.  I  settled  in  the  little  town 
of  Ardmore,  Oklahoma  and  formed  a  law  partnership 
with  a  classmate,  J.  T.  Allen,  and  for  a  year  and  a  half  we 
maintained  a  law  firm  known  as  McNeal  and|  Allen,  in 
Ardmore. 

In  January,  1910,  I  was  offered  and  accepted  &  position 
with  the  Deming  Investment  Company,  as  title  examiner. 
The  Deming  Investment  Company  being  a  mortgage  insti¬ 
tution  with  offices  out  of  Oswego,  Kansas,  with  a  branch 
office  in  Oklahoma  City,  and  I  was  assigned  to  [the  Okla¬ 
homa  City  office  where  I  examined  the  titles  for  tlje  Deming 
Investment  Company  for  five  years. 

316  At  the  end  of  five  years  I  resigned  ancj  took  the 
agency  for  the  Commerce  Trust  Company  of  Kansas 
City,  with  headquarters  at  Chickasha,  Oklahoma,  ihe  Com¬ 
merce  Trust  Company  was  doing  a  mortgage  business,  and 
I  solicited  applications  for  mortgage  loans,  principally 
farm  mortgage  loans;  made  inspections  of  the  [property, 
examined  the  titles,  reported  the  titles,  together]  with  the 
applications  and  inspections  to  the  Commerce  Trust  Com¬ 
pany,  and  if  a  loan  was  approved  by  the  Commence  Trust 
Company  I  was  instructed  to  proceed  with  the  dlosing  of 
the  loan,  having  the  papers  executed  and  I  woul^i  draw  a 
draft  on  the  Commerce  Trust  Company  with  papers  at¬ 
tached.  Upon  receiving  the  money  at  the  bank,  on  the 


234 


NEW  YORK  TITLE  &  MORTGAGE  COMPANY  VS. 


basis  of  the  draft  which  the  bank  honored,  I  closed  the 
mortgage  and  paid  the  money  to  the  various  mortgage 
holders,  if  any,  or  to  the  owner  of  the  property  or  mort¬ 
gagor. 

At  Ihe  end  of  about  a  year  I  was  made  manager  of  the 
United  States  Bond  and  Mortgage  Company,  which  was  a 
Dallas,  Texas,  institution,  and  I  was  assigned  the  terri¬ 
tory  of  the  State  of  Oklahoma.  The  United  States  Bond 
and  Mortgage  Company  was  lending  money  or  selling  mort¬ 
gages  or  notes  of  the  Penn  Mutual  Life  Insurance  Com¬ 
pany,  which  it  continued  to  do  up  to  the  outbreak  of  the 
war,  in  1917. 

At  the  outbreak  of  the  war,  or  shortly  thereafter,  the 
Penn  Mutual  ceased  lending  on  farm  mortgages  and  my 
office  was  discontinued,  and  for  the  next  year  I  made  my 
home  in  Shawnee,  Oklahoma,  where  I  was  engaged  in  the 
automobile  business. 

At  the  close  of  the  war  I  went  back  to  Oklahoma  Citv 

* 

and  obtained  a  position  as  title  examiner  for  the  American 
Investment  Company,  where  I  stayed  for  about  a 
317  year  and  a  half,  and  I  think  it  was  early  in  January 
of  1920  I  went  to  Kansas  City,  Missouri,  with  the 
Waddell  Investment  Company,  which  was  also  a  farm  mort¬ 
gage  organization.  My  business  was  to  examine  titles  for 
that  institution,  from  which  position  I  branched  off  into 
the  inspection  of  farms,  general  inspector.  After  an  ap¬ 
plication  had  been  sent  in  and  perhaps  closed,  it  was  my 
duty  to  make  a  final  inspection  and  look  after  agency 
o-erations,  and  I  became  vice-president  of  the  Waddel  In¬ 
vestment  Company. 

My  duties  continued  during  the  merger  of  the  Waddell 
with  the  Peoples  Trust  Company,  until  October,  1923,  I 
received  a  proposition  from  the  New  York  Title  and  Mort¬ 
gage  Company,  a  company  which  I  had  never  heard  of,  but 
through  a  personal  friend  and  acquaintance  the  New  York 
Title  and  Mortgage  Company  made  a  proposition  to  me  to 
come  to  New  York  to  take  charge  of  its  title,  national  title 
insurance  activities.  After  due  investigation  I  accepted 
the  position  and  came  to  New  York  and  reported  for  duty 
on  November  1,  1923. 

As  to  the  positions  I  have  held  with  the  New  York  Title 
and  Mortgage  Company  since  my  first  connection  with  it 
in  1923,  I  was  hired  to  be  the  manager  of  the  national 
title  insurance  department  of  the  New  York  Title  and 
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Mortgage  Company,  and  I  think  it  was  within  the  year 
1926  that  my  designation  became  that  of  vice-president  of 
the  company,  and  I  have  remained  as  such  since  that 
time.  I  was  vice-president  of  the  company  in  charge  of  its 
national  title  insurance  department  in  the  year  1928.  My 
duties  were  to  expand  the  business  of  title  insurance 
throughout  the  country.  The  business  of  title  insurance  is 
the  insuring  of  land  owners  or  mortgagees,  or  those  hold¬ 
ing  land  securities  that  the  title  on  which  they  base  their 
purchases  or  loan  their  money  is  good  an£L  indefeas- 

318  ible,  that  it  cannot  be  defeated  by  an  errbr  made  of 

record  or  off  the  record.  It  is  the  owners  title  in¬ 
surance  policy,  guaranteeing  to  him  that  he  has  a!  fee  simple 
title  and  that  that  title  is  indefeasible,  in  other  jvords  that 
it  cannot  be  defeated;  that  he  cannot  be  diverted  of  his 
title.  | 

A  mortgagee’s  insurance  policy  guarantees  t^  him  that 
the  title  on  which  he  loaned  his  money  is  a  good  title,  and 
that  his  mortgage  is  a  valid  instrument,  either  a  first  or 
second  lien,  as  to  whether  it  is  a  first  or  second  mortgage. 

In  the  event  the  title  is  subsequently  found  to  be  de¬ 
fective,  the  title  company  becomes  responsible  fJ)r  the  loss 
which  the  holder  of  the  policy  might  suffer  by 
that  defect. 

I  first  had  contact  with  the  Capitol  Title  and  Guaran¬ 
tee  Company  representatives  about  the  middle  |  of  April, 
1928,  in  my  office  in  New  York.  As  to  the  circumstances 
of  that  first  contact,  I  think  it  was  the  17th  of  April,  to  be 
exact,  1928,  three  gentlemen  came  into  my  office  at  135 
Broadway;  the  first  one  introducel  himself  as  ^!r.  Wein¬ 
stein,  and  then  he  introduced  to  me  Mr.  Earnest,  Vho  after¬ 
wards  proved  to  be  John  Paul  Earnest  who  hks  been  a 
witness  here,  and  a  Mr.  Penniman.  I  had  had  no  previous 
contact  with  any  of  these  gentlemen.  As  near  as  I  can  re¬ 
call  what  was  said  on  that  occasion,  Mr.  Weinsteiji  and  Mr. 
Earnest  sat  down  immediately  in  front  of  my  flesk,  and 
Mr.  Penniman  took  a  chair  on  the  side. 

Mr.  Weinstein  was  the  principal  spokesman  o^  the  visit 
and  he  said  that  he  and  Mr.  Earnest  had  come  th 
if  they  could  interest  the  New  York  Title  &  Mortg 
pany  in  a  contract  of  reinsuring  the  titles  covering  the 
property  located  in  Washington,  D.  C. 

319  I  listened  to  their  story,  which  was,  in  s^ort,  that 
they  had  compiled  a  title  plant  for  the  District  of 
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Columbia  and  that  they  had  the  plant  completed  back  to 
1900.  I  asked  them  how  it  came  that  there  was  such  a  title 
plant  for  the  District  of  Columbia  when  as  a  matter  of 
fact  I  had  looked  over  the  District  on  several  occasions 
for  an  avenue  for  an  agency  in  Washington.  Mr.  Wein¬ 
stein  stated  that  the  title  plant  was  in  Baltimore. 

I  asked  him  why  it  came  to  be  in  Baltimore  when  usually 
a  title  plant  is  located  within  the  city  which  it  covers,  and 
he  said,  “We  are  compiling  the  title  plant  in  Baltimore  to 
avoid  publicity  in  the  City  of  Washington.” 

Then  we  discussed  that  situation  for  a  moment,  as  well 
as  its  character,  and  I  then  asked  him  why  the  reason  for 
secretion  on  his  part  of  the  title  plant,  and  he  said,  that 
they  had  reason  to  believe  that  if  it  became  known  in  Wash¬ 
ington  that  they  were  building  a  title  plant  that  the  other 
two  companies  here  would  develop  some  opposition  to  com¬ 
pleting  the  plant,  probably  undertake  to  prohibit  them 
from  using  the  offices,  of  the  various  recording  offices  in 
the  District  of  Columbia,  and  I  asked  him  if  the  recording 
offices  in  the  District  of  Columbia  were  not  public  property, 
and  he  said,  “Yes,  but  that  it  was  rather  unusual  for  a 
number  of  people  to  be  working  in  the  Recorder’s  Office”, 
and  that  he  was  operating  for  the  time  being  in  Washington 
as  a  credit  organization,  holding  himself  out  to  be  furnish¬ 
ing  credit  information  to  various  customers;  and  as  they 
took  off  the  records  they  sent  them  to  Baltimore  where  they 
were  assembled. 

And  in  short;  after  discussing  that  pro  and  con,  I  said 
to  him  that  if  he  could  prove  to  me  that  he  had  such  a  plant 
as  he  had  described  to  me  I  would  be  interested  in 
320  a  contract  or  agencv. 

Then  we  went  into  the  financial  end  of  the  matter 
to  some  extent.  I  asked  him  what  the  situation  was  with 
respect  to  the  company,  and  he  told  me  it  was  a  company 
organized  with  a  capital  of  some  $650,000,  as  I  remember, 
or  perhaps  $850,000. 

And  I  asked  how  much  cash  they  had  on  hand  and  he  said 
they  had  $400,000.  I  said,  “What  do  you  propose  to  do 
with  the  cash  ? 7  7 

He  said,  “We  propose  to  deposit  it  in  the  various  banks 
of  Washington  for  the  purpose  of  inducing  business,  get¬ 
ting  the  banks  into  the  organization.” 

I  remember  saying  to  him,  “Don’t  you  think  it  would  be 
well  to  invest  some  of  that  money  in  mortgages,  as  there 
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are  money  loaning  companies  that  have  money  jto  account 
for,  and  that  they  would  use  a  title  company  to  invest  their 
funds  in  mortgages,  and  turn  business  into  the  company  V9 

He  said  that  he  felt  it  would  be  better  to  have  the  money 
in  cash  in  bank,  that  they  would  be  able  to  get  ttie  business 
of  the  loan  companies ;  in  fact  that  was  one  of  fjie  reasons 
for  desiring  to  have  agency  with  the  New  Yofk  Title  & 
Mortgage  Company  because  he  knew  that  the  ^ew  York 
Title  &  Mortgage  Company  had  at  that  time  la  number 
of  loan  companies  for  whom  it  was  insuring  titled  and  that 
if  they  had  their  agency  the  natural  consequence  would  be 
that  these  people  would  come  to  the  Capitol  Title  ^nd  Guar¬ 
antee  Company  to  get  New  York  Title  &  Guarantee  Com¬ 
pany  insurance,  and  with  some  further  discussion  it  was 
suggested  that  after  we  made  our  investigation  hnd  if  we 
found  it  satisfactory  we  would  be  willing  to  qnter  into 
negotiations  for  an  agency  in  Washington. 

321  It  was  arranged  at  that  conference  that  I  would 
send  representatives  to  Baltimore  to  look  over  the 
plant.  After  the  object  of  the  visit  finally  becaipe  known 
I  called  upon  Mr.  Weaver  and  Mr.  Parsons,  Mr.  E.  W. 
Weaver,  one  of  the  assistant  vice  presidents,  and  Mr. 
Parsons,  who  was  then  Solicitor  of  the  company  in  my  or¬ 
ganization  ;  I  called  them  in  for  the  purpose  of  acquainting 
them  with  the  proposition  and  also  for  the  purpose  of 
meeting  Mr.  Earnest  and  Mr.  Weinstein  as  a  pprt  of  the 
personnel  of  the  company. 

As  to  whether  on  that  occasion  anything  was  said  by  Mr. 
Earnest  or  by  Mr.  Penniman,  who  accompanied  Mr.  Earn¬ 
est  with  Mr.  Weinstein,  Mr.  Earnest  bore  the  conversation, 
to  some  degree,  as  to  the  personnel  of  the  organization 
which  I  had  asked  Mr.  Weinstein  for.  Mr.  Weiiistein  re¬ 
ferred  to  Mr.  Earnest  as  being  a  prominent  attorney  in 
the  city  of  Washington  and  that  he  was  the  chief  examiner, 
I  think  he  called  him,  for  the  local  Bar  Association  here. 
He  said  that  he  had  been  a  lawyer  in  the  city  of  Washing¬ 
ton  for  37  years,  and  that  he  was  thoroughly  qualified  to 
head  the  organization  as  general  counsel  and  president. 

Mr.  Earnest  said  that  he  had  been  a  lawyer  in  the  city 
of  Washington  for  37  years  and  that  he  was  the  chibf  of  the 
Bar  Examining  Committee  here,  and  that  while  he  was  not 
an  expert  title  man  he  had  had  considerable  titte  experi¬ 
ence,  enough  to  be  able  to  take  care  of  a  title  company*  and 
that  he  was  proposed  to  be  the  head  of  the  company  and 
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was  to  give  special  attention  to  legal  questions  pertaining 
to  titles. 

Mr.  Penniman  said  nothing  during  the  conversation,  as 
I  remember,  and  when  the  conversation  was  over  the  three 
arose  and  with  the  usual  goodbyes,  and  so  forth,  the  three 
went  out,  and  so  far  as  I  recall,  it  was  not  until  some 

322  time  after  that  I  knew  just  what  relation  Mr.  Penni¬ 
man  had  with  the  company. 

As  to  whether  I  have  stated  fully,  to  the  best  of  my 
recollection,  everything  that  was  said  by  Mr.  Weinstein  or 
by  Mr.  Earnest  in  relation  to  the  nature  and  extent  of  this 
plant,  I  have  stated,  I  believe,  that  Mr.  Weinstein  repre¬ 
sented  to  me  that  the  title  plant  was  complete  back  to  1900, 
and  we  discussed  the  question  of  carrying  it  back  for  a 
fifty-year  period,  which  we  require  for  insurance,  and  it 
was  stated  that  the  records  prior  to  1900  in  the  District  of 
Columbia  were  more  or  less  meager  and  that  it  would  be 
no  effort  to  carry  it  back  to  1880,  or  such  a  matter,  cover¬ 
ing  the  50-vear  period. 

He  stated  that  they  had  a  title  plant  and  a  system  which 
was  different  from  any  other  thaw  he  had  known,  and  he 
described  the  system  by  a  method  of  allocating  the  various 
lots  in  the  city  of  Washington  to  one  sheet  in  a  ledger  and 
that  each  instrument  which  made  up  a  chain  of  title  was 
entered  on  this  one  sheet  so  that  when  that  information 
had  been  recorded  from  the  beginning  on  down  they  could 
turn  to  the  book  containing  the  description  of  any  given  lot 
and  give  the  ownership  of  that  property  in  seven  minutes, 
not  more  than  seven  minutes. 

I  felt  that  that  was  a  rather  rare  system  and  questioned 
him  on  that  and  Mr.  Earnest,  at  that  time,  verified  Mr. 
Weinstein  on  the  statement.  He  said  that  he  had  ex¬ 
amined  the  plant  and  found  it  to  be  a  wonderful  plant  and 
that  it  was  capable  of  doing  what  Mr.  Weinstein  had  said, 
that  he  had  tried  it  out.  Mr.  Earnest  stated  that  before 
going  into  the  proposition  and  consenting  to  become 

323  president  of  the  organization  he  had  made  an  in¬ 
vestigation  of  Mr.  Weinstein  and  his  associates  and 

had  found  all  of  them  to  have  good  reputations. 

As  to  whether  on  that  occasion,  any  papers  or  documents 
or  other  materials  were  exhibited  to  me  by  any  of  these 
gentlemen,  Mr.  Weinstein  had  with  him  photographs  show- 
ingg  what  he  described,  a  picture  of  the  force  at  work  in 
Baltimore  and  Washington. 
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Thereupon  witness  was  handed  a  photograph  |  and,  after 
examining  it,  testified  that  is  one  of  the  photographs,  or  a 
copy  of  the  same  photograph  that  I  saw  on  that  occasion ; 
there  were  other  photographs,  but  I  do  not  ha^e  them. 

Thereupon  the  photograph  identified  by  the  witness,  was 
offered  and  received  in  evidence,  marked  defendant’s  Ex¬ 
hibit  No.  7,  New  York  Title  and  Mortgage  Company. 

i 

Following  the  conference  which  I  have  just  irelated,  I 
sent  Mr.  Parsons  and  Mr.  Weaver  to  Baltimore  to  make 
an  investigation  of  the  plant,  and  Mr.  Weaver  and  Mr.  Par¬ 
sons  went  to  Baltimore  about  a  week  or  ten  dayfs,  I  think 
it  was,  about  a  week  after  that.  After  Mr.  Parsons  and 
Mr.  Weaver  came  back  and  reported  favorably  on  the 
plant,  I  then  made  an  investigation  by  correspondence  of 
Mr.  Earnest  and  Mr.  Weinstein.  The  result  of  my  investi¬ 
gation  was  that  both  Mr.  Earnest  and  Mr.  Springston  were 
given  the  highest  recommendations  from  members  of  the 
bar  in  Washington  and  Baltimore;  that  is  to  say,  Mr. 
Earnest  was  given  the  commendation  of  several  members 
of  the  bar  of  the  city  of  Washington  and  of  business  in¬ 
terests  in  the  city  of  Washington.  I  would  not  b^  able  to, 
now,  without  referring  to  the  investigation  file,  which  I 
haven’t  with  me,  to  say  as  to  just  who  the  people 
324  were,  but  I  will  say  with  definiteness  that  wd  received 
at  least  five  letters  from  attorneys  and  business  men 
in  Washington  as  to  the  character  and  ability - . 

I  did  make  an  investigation  of  Mr.  Weinstein  and  the 
result  of  that  investigation  was  very  satisfactory!  I  next 
had  contact  with  the  officers  or  representatives  of  the  Cap¬ 
itol  Title  and  Guarantee  Company  in  May,  1928,  ip  the  city 
of  Washington,  where  I  came  with  Mr.  Parsons  for  the 
purpose  of  ironing  out  the  provisions  of  the  contract  of 
agency  with  the  Capitol  Title  and  Guarantee  Company. 
Whereupon  we  submitted  to  Mr.  Earnest  and  Mr.  Springs¬ 
ton,  and  there  were  some  other  gentlemen  present,  but 
just  then  Mr.  Weinstein  and  Mr.  Thomson  actec|  in  this 
matter.  The  conference  was  held  in  the  office  of  Mjr.  Earn¬ 
est.  As  to  what  was  said  on  that  occasion,  to  th^  best  of 
my  recollection,  negotiations  were  carried  on  with  respect 
to  the  provisions  of  a  contract  of  agency  between  the  two 
companies.  To  the  best  of  my  recollection,  that  the  ex¬ 
tent  of  the  matter  that  was  covered  in  that  conversation. 
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That  was  what  we  were  there  for,  and  in  so  far  as  I  can 
remember,  that  is  all  we  talked  about. 

Thereupon  the  attention  of  witness  was  directed  to  plain¬ 
tiff’s  Exhibit  No.  18,  being  the  contract  of  agency  between 
the  New  York  Company  and  the  Capitol  Company,  dated 
June  4, 1928,  and  particularly,  Article  XXIV,  as  follows : 

“  Second  party  hereby  undertakes  to,  and  does,  indemnify 
and  agree  to  hold  harmless  the  first  party  of  and  from  any 
loss  or  damage  which  first  party  may  sustain  by  reason  of 
any  policy  written  for  or  by  it  or  any  underwriting  agree¬ 
ment  attached  to  any  policy  issued  under  this  agreement, 
to  the  extent  of  fifty  per  cent,  of  such  loss  or  damage ; 
325  it  being  intended  hereby  to  extend  the  fifty  per  cent 
protection  to  the  first  party  hereunder  to  all  such 
policies  within  the  said  amount  of  $400,000,  irrespective  of 
whether  such  policy  be  one  issued  by  second  party  and 
underwritten  by  first  party,  or  issued  solely  by  first  party,” 

and  he  was  asked  to  explain  if  he  knew,  how  the  figure  of 
$400,000  mentioned  in  the  contract  was  arrived  at,  and  tes¬ 
tified:  The  $400,000  was  arrived  at  from  the  fact  $400,000 
was  represented  to  us  as  being  their  cash  assets  at  that 
time.  By  cash  assets,  I  mean  money  in  the  bank ;  they  rep¬ 
resented  that  they  had  $400,000  available  for  banking  pur¬ 
poses.  Following  the  execution  of  the  agency  contract  of 
June  4,  1928,  I  did  not  personally  have  any  contact  with 
the  officers  or  representatives  of  the  Capitol  Company  until 
after  the  office  opened  in  October,  1928.  I  had  no  contact 
with  the  officers  or  directors  of  the  Capitol  Title  and  Guar¬ 
antee  Company  before  that  time.  Following  the  opening 
of  the  office  in  October,  1928,  my  first  contact,  as  far  as  I 
can  remember,  was  in  February — no,  my  memory  is  re¬ 
freshed,  Mr.  Rogers.  May  I  go  back?  After  the  signing 
of  the  contract  on  June  4,  1928,  we  asked  Mr. — we  asked 
the  officers  of  the  Capitol  Title  and  Guarantee  Company  to 
send  representatives  of  their  company  to  New  York  for 
the  purpose  of  educating  themselves  as  to  our  system  of 
insuring  titles. 

Mr.  Weinstein  and  Mr.  Springston  came  to  New  York 
during  the  summer  of  1928  and  spent  a  week  in  our  office 
investigating  our  methods  of  insuring  titles  and  of  examin¬ 
ing  titles,  and  of  keeping  bookkeeping;  keeping  the  book¬ 
keeping  of  title  insurance  items,  and  of  closing  transactions. 
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As  a  matter  of  fact,  came  there  for  the  purpose  and  at  our 
suggestion  to  inform  themselves  as  to  thb  methods 

326  followed  by  the  New  York  Title  &  Mortgage  Com¬ 
pany  in  carrying  on  title  insurance  business. 

As  to  whether  I  saw  Mr.  Weinstein  and  Mr.  Springston 
on  that  occasion,  they  were  around  the  office  fof  approxi¬ 
mately  a  week.  On  that  occasion,  nothing  was  s^aid  to  me 
personally  by  either  of  those  gentlemen  regarding  the  sale 
of  stock  of  the  Capitol  Title  and  Guarantee  Company,  and 
I  knew  nothing  about  stock  sales.  The  next  contact  I  per¬ 
sonally  had  with  any  of  the  officers,  directors  or  representa¬ 
tives  of  the  Capitol  Company,  I  think,  as  far  as  |I  remem¬ 
ber,  it  was  in  February,  1928.  The  conference  in  New  York, 
of  which  I  have  just  testified,  was  in  the  summer  of  1928. 
It  was  not  a  conference.  It  was  just  a  visit  to  ou|*  office  by 
Mr.  Weinstein  and  Mr.  Springston  to  learn  what  t|iey  could 
of  our  methods,  and  as  near  as  I  remember  it  was  in  Au¬ 
gust,  1928.  After  that  I  did  not  have  any  contact  ]  with  any 
officers  or  representatives  of  the  Capitol  Company,  as  near 
as  I  can  remember,  until  February,  1929.  As  to  what 
occurred  then,  Mr.  Duncan  was  then  a  vice-president,  I 
believe,  of  the  Capitol  Title  and  Guarantee  Company,  and 
was  the  general  manager,  if  I  am  not  mistaken, !  and  Mr. 
Weinstein  came  to  my  office  to  ascertain  if  some  mpmber  of 
the  New  York  Title  &  Mortgage  Company  would  pot  go  on 
the  board  of  the  Capitol  Title  and  Guarantee  Company.  As 
to  just  what  was  said  and  by  whom  on  the  occasioP  of  that 
conference,  to  the  best  of  my  recollection,  I  interrogated 
the  gentlemen,  one  or  both  of  them,  as  to  the  purpose  of  a 
representative  of  the  New  York  Title  &  Mortgage  Company 
on  the  board  of  the  Capitol  Title  &  Guarantee  Company, 
and  I  was  told  it  was  for  the  purpose,  for  business- 

327  getting  purposes,  that  they  realized  the  Npw  York 
Title  &  Mortgage  Company’s  reputation-Lthat  it 

was  well  known  in  Washington,  and  that  the  business  of  the 
Capitol  Title  Company  was  not  going  as  good  as  itj  should, 
and  they  said  if  they  had  a  representative  on  the  tjoard  of 
the  Capitol  Company,  that  it  would  be  a  great  stimulant  for 
business  from  the  mortgage  companies  and  real  estate  fra¬ 
ternity  of  the  city  of  Washington.  On  that  occasion,  I  did 
not  consent  immediately  to  become  a  director  if  elected.  I 
took  the  matter  under  advisement  and  counselled  \yith  my 
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senior  officers,  Mr.  Burdette,  in  particular,  who  was  senior 
vice-president  of  the  company,  and  it  was  agreed  that  I 
should  go  on  the  board  of  the  Capitol  Title  and  Guarantee 
Company.  I  was  thereafter  elected  a  director  on  March 
5th,  1929. 

As  to  when,  and  under  what  circumstances  I  first  learned 
that  capital  stock  was  being  sold  by  the  Capitol  Title  and 
Guarantee  Company,  it  was  sometime  in  April,  1929,  the 
exact  date  of  which  I  can  not  state ;  but,  after  being  elected 
a  director,  I  paid  no  attention  to  the  affairs  of  the  Capitol 
Title  &  Guarantee  Company,  except  to  come  down  to  Wash¬ 
ington  on  one  or  two  occasions  thereafter,  and  I  think  the 
first  trip  was  about  the  middle  of  April,  1929.  I  came  down 
to  Washington  for  the  purpose  of  personally  soliciting 
business  for  the  Capitol  Title  and  Guarantee  Company,  and 
coincidentallv  for  the  New  York  Title  and  Mortgage  Com- 
pany,  and  as  I  went  about  town,  I  dropped  into  the  Capitol 
Title  and  Guarantee  Company  one  or  two  days,  and  at  that 
time  learned  that  there  was  a  stock  selling  campaign  on. 

As  to  how  I  learned  that,  well,  I  learned  it  from  the 
activities  around  the  office,  and  Mr.  O’Hare,  I 
328  learned,  was  under,  or  had  a  contract  to  sell  stock  for 
the  Capitol  Title  and  Guarantee  Company.  As  to 
when,  and  under  what  circumstances,  I  first  learned  that 
the  name  of  the  New  York  Company  was  being  used  in  con¬ 
nection  with  the  sale  of  capital  stock  of  the  Capitol  Com¬ 
pany,  well,  it  was  during  one  of  those  visits  that  I  dis¬ 
covered  that  Mr.  O’Hare  was  giving  the  name  of  the  New 
York  Title  &  Mortgage  Company,  and  in  an  unauthorized 
way  in  inducing  sales  or  purchases  of  stock  of  the  company. 
Then,  I  talked  to  Mr.  O’Hare  about  it  and  told  him  that  the 
New  York  Title  &  Mortgage  Company  was  not  in  the  stock 
selling  business  and  we  had  no  interest  in  selling  stock ;  that 
the  contract  was  given  to  that  company  on  the  basis  of  a 
going  concern ;!  that  is,  with  capital  sufficient  to  make  it  a 
going  concern  without  stock  sales,  and  that  if  he  was  repre¬ 
senting  to  his  prospective  customers  that  the  New  York 
Title  &  Mortgage  Company  was  behind  the  sale  of  stock 
that  he  must  stop  it,  and  I  also  talked  with  Mr.  Weinstein 
on  that  occasion  about  stock  sales,  and  after  that  I  made 
more  repeated  trips  to  Washington  to  see  how  affairs  were 
coming  along,  and  my  first  directors’  meeting,  after  I  was 
elected  a  director  on  March  5,  was  May  3,  at  which  I 
brought  up  in  the  meeting  the  question  of  stock  sales. 
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Well,  at  the  board  meeting  of  May  3,  1929,  I  protested 
against  the  sale  of  stock  and  the  question  of  stocljc  sales  was 
discussed  quite  at  length  on  that  ocasion,  and  the  1  discussion 
resulted  in  a  resolution  by  someone. 

The  meeting  to  which  I  have  just  referred,  whs  on  May 
3rd,  1929.  j 

Thereupon,  witness  was  handed  the  Minute  Bbok  of  the 
Capitol  Company,  minutes  of  the  Board  of  Directors  of 
May  3,  1929,  and  asked  to  refer  to  the  resolution  in 
329  the  minutes  to  which  he  had  just  testified,  and  com¬ 
plete  the  answer  that  he  was  then  making,  j 

I 

The  witness,  continuing,  testified :  May  I  go  into  the  mat¬ 
ter  of  the  discussion  there,  upon  the  meeting,  before  I  do 
that — I  had  just  begun  to  become  aware  of  what  jvas  going 
on  in  the  Capitol  Title  <£r  Guarantee  Company,  ajid  during 
the  time  from  April,  or  May,  perhaps  May  1st,  fojrward,  or 
in  April  until  the  3d  of  May,  it  had  become  apparent  that 
there  was  a  great  deal  of  contention  in  the  company  over 
the  sale  of  stock.  It  was  contended  on  the  pari)  of  some 
that  the  company  should  continue  the  sale  of  stocjk;  it  was 
contended  on  the  part  of  some  that  Mr.  Weinstein’s  stock 
should  be  sold,  and  it  did  impress  me,  on  that  first  meeting, 
that  Mr.  Weinstein  had  a  legitimate  claim  for  son(ie  money 
for  his  plant.  I  had  learned  that  Mr.  Weinstein  hid  turned 
over  the  title  plant  to  the  company  on  consideration  of  the 
issue  of  stock,  and  the  effort  was,  on  Mr.  Weinstein’s  part, 
to  have  his  stock  sold,  so  that  he  could  recover  sonjie  money 
which  he  had  put  into  the  plant,  the  building  of  t|he  plant, 
and  my  first  impression,  gained  in  that  meeting,  {was  that 
Mr.  Weinstein — that  there  was  some  merit  to  M|r.  Wein¬ 
stein’s  contention.  I  am  referring  to  the  meeting!  of  May 
3d,  at  which  time  my  impression  culminated  in  the  meeting 
of  May  3d.  Witness  interrupted,  and  asked  to  state  whether 
that  meeting  of  May  3d  was  the  first  meeting  of  tlje  Board 
of  Directors  that  had  been  attended  by  him,  answered,  that 
was  the  first  meeting  that  I  had  attended;  resuming,  wit¬ 
ness  testified,  at  that  meeting,  my  first  activity  in  tbe  Capi¬ 
tol  Title  and  Guarantee  Company,  being  on  May  j  3d,  and 
after  having  heard  the  contentions  of  the  parties,  both 
sides,  I  made  a  motion  that,  which  was  seconded  by  Mr. 
Duncan,  that  the  company  be  authorized  by  the  fyoard  of 
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directors  to  sell  Mr.  Weinstein’s  stock  in  units  of 

330  two  shares  of  preferred  and  one  of  common  for  $250, 
and  out  of  the  proceeds  of  which  sale  one-half  be 

retained  by  the  company  in  liquidation  of  Mr.  Weinstein’s 
debt  and  the  balance  of  the  money  given  to  Mr.  Weinstein, 
less  a  commission  of  fifteen  per  cent.  The  motion  was  lost. 
That  is  the  only  reference  in  the  minutes  to  the  matter  of 
stock  sales  in  that  Mav  3d  meeting. 

v  O 

I  did  have  further  discussions  following  that  and  prior 
to  the  1st  of  July,  1929,  with  officers  or  representatives  of 
the  Capitol  Company  regarding  the  sale  of  stock;  in  June, 
1929,  I  was  in  the  office  of  the  Capitol  Title  &  Guarantee 
Company,  and  again  met  Mr.  0  ’Hare.  Mr.  0  ’Hare  showed 
me  a  circular  which  he  was  using  in  the  sale  of  stock  and  he 
stated  to  me  that  he  was  then  undertaking  to  convert  the 
preferred  stock  into  common  stock.  I  asked  him  why  he 
did  that  and  he  stated,  “Well,”  he  said,  “I  have  been  told 
that  the  New  York  Title  &  Mortgage  Company  is  going  to 
buy  all  common  stock  of  the  company  on  July  1st,  at  110.” 
I  said,  “Who  gave  you  that  information?”  “Well,”  he 
j  ays,  “well,  it  is  information  current  around  here.” 

“Well,”  I  said,  “Mr.  O’Hare,  if  you  are  representing,  if 
you  represent  to  your  customers  that  the  New  York  Title  & 
Mortgage  Company  is  going  to  buy  this  stock,  you  are 
representing  a  falsehood,  you  are  issuing  a  falsehood, 
because  there  is  nothing  in  the  mind  of  the  New  York  Title 
&  Mortgage  Company  to  do  that.  In  fact,  it  is  not  going  to 
do  it.  You  must  not  make  such  representations.” 

Thereupon  witness  was  handed  Plaintiff’s  Exhibit  No.  5 
and  asked  to  examine  it  and  state  whether  that  is  the  cir¬ 
cular  to  which  he  has  just  referred  and,  after  examining 
said  circular,  testified :  I  think  this  is  the  circular,  or 

331  the  copyi  to  which  I  refer.  I  had  not  at  any  time 
prior  thereto  seen  that  circular  or  a  copy  of  it. 

Thereupon  witness  was  handed  Plaintiff’s  Exhibit  No.  4 
and  asked  to  state  when  that  circular  first  came  to  his  atten¬ 
tion,  and  after  examining  it,  testified,  well,  so  far  as  I  can 
remember,  this  circular  came  to  my  attention  about  the 
time  T  was  elected  a  director,  or  during  the  visits  after 
becoming  a  director,  in  April,  1929.  This  circular  is  a  de¬ 
scriptive  circular  of  the  title  company  and  the  plant,  and 
also  gives  general  information  on  the  subject.  Asked  as  to 
when  that  circular  was  first  brought  to  my  attention,  it  was 
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after  I  became  a  member  of  the  board,  sometime,  I  can  not 
state  the  date.  Now,  there  may  have  been  others  following 
this  circular,  or  at  the  same  time  I  saw  this  one.  As  a  mat¬ 
ter  of  fact,  Mr.  O’Hare  showed  me  the  circulars  which  he 
was  using,  which  brought  about  the  rebuke,  and  the  com¬ 
ment  not  to  use  anything  which  would  bring  the  New  York 
Title  &  Mortgage  Company  into  the  picture  as  involved  in 
the  stock  sales.  Thereupon,  witness  was  handed  Plaintiff’s 
Exhibit  No.  6  and  he  was  asked  whether  he  ha<jl  seen  that 
at  any  time,  and  after  examining  it,  answered,  not  until  the 
question  of  these  law  suits  came  up  did  I  see  this  particular 
circular. 

Thereupon  witness  was  handed  Plaintiff ’s  Exhibit  No.  12, 
signed  carbon  copy  of  letter,  William  H.  McNeal  to  George 
H.  O’Connor,  of  the  District  Title  &  Insurance  Company, 
dated  August  27,  1928,  and  asked  to  refresh  his  recollection 
by  reading  the  letter,  and,  after  doing  so,  witnesb  testified : 
I  remember  that  letter.  I  remember  that  I  wrote  a  letter  to  • 
Mr.  O’Connor  and  that  is  a  copy  of  it. 

Thereupon  attention  of  witness  was  directed  particu¬ 
larly  to  the  second  paragraph  of  said  letter,  as  fallows : 

332  4  4  In  answer  to  same,  I  beg  to  state  that  we  are 

under  contract  with  the  Capitol  Title  &  Guarantee 
Company  for  exclusive  representation  as  and  \vhen  said 
company  opens  for  business  which  we  understand  will  be 
on  October  1st,  and  after  that  date  re-insurance  of  neces¬ 
sity  will  have  to  go  through  that  company.  Our  contract 
antedates  any  newspaper  advertising  which  has  come  out 
and,  therefore,  the  advertising  is  authentic  and  correct,” 

and  asked  to  state  what  advertising  did  I  refer  p  in  that 
letter,  testified:  I  referred  to  advertising  that  was  being 
carried  on  by  the  Capitol  Title  &  Guarantee  Company  un¬ 
der  the  provisions  of  the  contract  with  reference  Ito  adver¬ 
tising  and  Mr.  O’Connor  referred  to  advertising  which  was 
appearing  at  that  time,  indicating  that  the  New  Iqork  Title 
&  Mortgage  Company  had  given  an  exclusive  contract,  and 
he  wanted  to  know  what  his  status  would  be  with  reference 
to  getting  a  re-insurance  on  his  titles  after  the  Capitol  Title 
Company  opened  for  business.  As  to  whether  at  Hh@  time  I 
wrote  that  letter,  I  had  or  had  not  seen  this  newspaper  ad¬ 
vertising  of  the  Capitol  Company,  I  do  not  remember  that 
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T  had  seen  any,  but  had  anticipated,  had  anticipated,  at 
least,  after  seeing  Mr.  O’Connor’s  letter,  that  they  were 
advertising;  my  supposition  being  that  they  were  adver¬ 
tising  that  business,  advertising  the  business  of  title  in¬ 
surance,  as  it  was  provided  in  the  contract. 

It  is  a  fact  that  the  New  York  Title  and  Mortgage  Com¬ 
pany  stood  ready  at  all  times  to  proceed  under  the  contract 
of  June  4th,  1928.  I  resigned  as  a  director  of  the  Capitol 
Company  on  February  5,  1930,  and  my  resignation  was 
accepted  on  March  6,  1930. 

Thereupon,  on  cross-examination  (by  Mr.  Jackson),  wit¬ 
ness  further  testified  as  follows: 

333  The  witness’  attention  was  directed  to  interview 
in  New  York  with  Mr.  Earnest  and  Mr.  Weinstein  on 
April  17,  1928,  and  was  asked  who  was  present  at  the  early 
part  of  that  interview,  answered:  Until  after  the  usual 
greetings  were  extended  and  the  purpose  of  the  interview 
determined,  Mr.  Weinstein,  Mr.  Earnest,  Mr.  Fennyman 
and  myself  were  the  only  ones  present,  but,  well,  I  will  say, 
immediately  when  the  subject  under  discussion  was  re¬ 
vealed  to  be  discussed,  was  revealed,  I  called  in  Mr.  Weaver 
and  Mr.  Parsons,  as  is  my  custom  in  discussing  matters  of 
that  kind,  not  only  for  the  benefit  of  their  advice  but  for 
the  purpose  of  informing  them  as  to  what  is  going  on.  I 
think  they  were  present  when  the  suggestion  was  made  that 
I  would  send  some  of  our  title  experts  to  examine  this  plant 
at  Baltimore,  I  think  they  were.  I  did  not  use  the  vrords 
“title  experts I  did  not  give  Mr.  Parsons  and  Mr. 

Weaver  anv  instructions  as  to  what  examination  thev  were 
»  * 

to  make  in  Baltimore.  I  told  them  to  go  down  and  examine 
the  plant  and  see  what  they  found  down  there.  As  to  how 
soon  after  that  examination  did  they  make  a  report,  well, 
they  would  go  down  this  afternoon  and  examine  the  plant 
tomorrow,  and  return  tomorrow  night,  be  in  the  office  the 
next  morning  to  report  to  me.  The  report  was  not  in  writ¬ 
ing.  As  to  whether  I  can  give  you  some  of  the  details  of 
that  report  that  they  made  to  me,  -well,  I  can  not  detail  the 
report  which  they  gave  me.  They  said  they  found  a  very — 
let  me  see  just  hovr  they  would  express  it  now — they  found 
a  plant,  far  beyond  their  expectations.  They  did  not  ex¬ 
pect,  when  they  went  down  there,  to  find  anything  like  that, 
that  they  did  find  when  they  got  there,  and  examined  the 
plant. 
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They  brought  back  the  report  to  the  effect,  in  their 

334  opinion,  that  it  was  a  fine  plant ;  that  it  yras  a  work¬ 
able  plant,  and  would  work;  that  it  was  such  a  lay¬ 
out  that  it  would  warrant  us  in  effecting  an  agency  con¬ 
tract  with  the  company.  Witness  was  asked,  bearing  in 
mind,  the  statement  that  you  have  quoted  as  Mrj  Weinstein 
having  made  to  you  in  that  conference  on  April  17,  1928, 
that  the  plant  at  that  time  went  back  to  1900,  was  asked 
whether  or  not  Mr.  Parsons  or  Mr.  Weaver,  in  fiiaking  the 
report  from  their  examination  of  that  plant,  told  him  that 
it  would  go  back  that  far,  answered,  I  do  not  remember  that 
they  did.  They  perhaps  used  the  words  “it  locked  like  a 
complete  plant*”,  or  words  to  that  effect.  That  information, 
as  given  to  me  by  Mr.  Weinstein,  that  the  plant  aid  go  back 
that  far,  made  a  very  favorable  impression  on  njiy  mind. 

As  to  whether  I  did  not  see  fit,  when  our  two  technical 
experts  made  this  examination,  to  inquire  of  them  whether 
that  much  of  Mr.  Weinstein’s  report  was  true,  ^s  a  result 
of  their  examination,  I  did  not  inquire  whether  that  specific 
representation  was  true  or  not.  I  asked  them,  |in  general 
terms,  what  they  found,  and  they  told  me  what  tjiey  found. 
As  to  whether  I  have  anything  to  say  other  th^n  what  I 
have  already  stated  as  to  any  details  of  their  Inspection, 
they  said  that  they  found  quite  a  number  of  people — if  I 
remember,  forty  or  fifty  people — at  work  on  books,  and  that 
the  books  were  around  in  racks  around  the  walls  of  rooms 
in  which  they  were  working;  that  they  had  soine  rooms 
downstairs  in  a  building,  and  some  rooms  upstairs  in  a 
building,  and  that  they  had  a  great  number  of  $lips,  title 
slips,  which  they  were  separating  and  coordinating  into  a 
plant,  and  they  found  what  they  believed  to  be  a  ^ine  plant. 
They  did  not  tell  me  that  their  entire  examination  of 

335  this  plant  in  Baltimore  did  not  occupy  morQ  than  two 
hours,  and  that  much  of  that  time  was  consumed  in 

listening  to  representations  made  to  them  by  Ajlr.  Wein¬ 
stein  as  to  what  the  plant  consisted  of.  They  did  not  tell 
me  that.  As  to  whether  they  told  me  that  they  Were  pre¬ 
pared  to  pronounce  this  plant,  after  a  thorough  examina¬ 
tion  of  it,  to  be  one  of  the  finest  title  plants  in  existence, 
well,  they  said  in  effect,  that  it  was  a  fine,  the  fihest  plant 
that  they  had  ever  examined.  I  remember  that.  As  to 
whether  they  told  me  that  they  had  made  a  thorough  ex¬ 
amination  of  the  plant,  well,  I  do  not  know  that  jthey  told 
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me  that  they  had  made  a  thorough  examination  of  the  plant, 
because  I  would  expect  those  men  to  make  a  thorough 
examination  of  most  anything  they  went  after.  As  to 
whether  they  told  me  that  the  title  plant  was  or  was  not  a 
complete  one,  as  a  result  of  their  personal  inspection  and 
examination,  I  won’t  say  they  said  it  was  a  complete  plant, 
but  they  gave  me  the  impression  that  it  was  a  plant  that  we 
could  well  afford  to  make  a  contract  with  so  far  as  its 
ability  to  turn  out  titles  was  concerned.  As  to  whether 
they  told  me  that  it  was  one  of  the  very  finest  types  of 
plants  in  existence,  I  do  not  know  that  they  did.  I  would 
not  say  that  they  used  those  words.  As  to  whether  they 
told  me  it  was  unparalleled  in  its  mechanical  'aspects,  well,  I 
remember  distinctly  Mr.  Parsons  saying  that  he  had  never 
seen  a  title  x>lant  with  the  facilities  for  getting  out  titles  in 
so  short  a  time  as  they  could  be  gotten  out  by  that  plant, 
or  words  to  that  effect. 

As  to  whether  they  did  make  any  report  to  me  as  to  how 
far  their  examination  permitted  them  to  say  this  title  plant 
went  back,  well,  it  was,  the  concensus  of  the  report  was  that 
the  title  plant  was  a  good  plant;  that  it  was  a  corn- 
386  plete  plant  as  the  word  “complete”  would  be  used  in 
reporting  on  a  plant,  which  necessarily  would  con¬ 
tain  the  sufficient — contain  sufficient  information  to  make 
it  a  workable  plant.  We  examine  title  plants  all  over  the 
country.  As  to  whether  or  not  these  two  gentlemen,  these 
two  title  experts,  that  I  sent  to  examine  this  plant  and  re¬ 
port  to  me  and  advise  me  on  their  return,  as  to  how  far  back 
their  inspections  disclosed  that  this  particular  plant  went, 
I  have  no  recollection,  that  they  made  any  definite  state¬ 
ment  as  to  how  far  back  it  went. 

Thereupon  attention  of  witness  was  called  to  plaintiff’s 
Exhibit  No.  9,  carbon  copy  of  letter  of  witness  to  Randall 
H.  Hagner,  and  he  testified :  I  have  seen  this  copy  so  many 
times  I  know  it.  Thereupon  the  attention  of  witness  was 
directed  to  the  following  language  of  that  letter: 

“I  followed  out  every  avenue  suggested  for  the  estab¬ 
lishment  of  better  service  in  Washington  and  it  was  a  great 
surprise  to  me  when  one  day  officers  of  the  Capitol  Title 
&  Guarantee  Company  came  into  my  office  and  stated  that 
they  had  a  complete  title  plant  for  the  District  of  Columbia. 
Upon  inquiry  I  found  that  for  three  years  an  organization 
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had  been  working  day  and  night  with  a  large  force  to  com¬ 
pile  a  title  plant  of  the  District  and  the  reasofi  it  was  not 
known  was  because  the  company  was  operating  as  a  retail 
credit  organization.” 

Witness  was  asked  where  he  derived  the  information  that 
they  had  a  large  force  working  day  and  night  for  three 
years  in  connection  with  this  title  plant,  where  did  he  get 
that  information,  answered,  well,  that  information  was 
given  to  me  by  Mr.  Weinstein  on  his  first  visit  to  my  office 
in  New  York.  That  was  one  of  his  selling  points. 

337  Thereupon  attention  of  witness  was  c4lled  to  por¬ 
tion  of  said  letter  as  follows:  “We  sent  two  repre¬ 
sentatives  to  Baltimore  to  look  over  the  plant,”  and  asked 
to  state  if  the  two  representatives  referred  to  ih  this  letter 
were  Mr.  Parsons  and  Mr.  Weaver,  answered,  they  were, 
and  no  other  representatives  were  sent  to  Baltimore.  I 
stated  in  that  letter  that  they  found  “the  most  complete 
title  plant  it  has  been  our  privilege  to  examine.”  The  New 
York  Title  and  Mortgage  Company,  in  the  peripd  of  which 
we  are  speaking,  stood  without  a  peer  in  this  country  in  the 
title  business,  so  far  as  its  capital  strength  is  concerned. 

As  to  how  many  title  plants  I  had  examined  on  September 
8,  1928,  when  this  letter  was  written,  well,  I  have  examined 
a  lot  of  them.  I  can  not  tell  you,  Mr.  JacksoiJ,  because  I 
have  appointed  a  great  many  agents  around  ovpr  the  coun¬ 
try,  and  I  look  into  their  title  plants  to  the  point  [where  I  am 
satisfied  that  they  are  good  representative  title  plants. 
Then,  I  take  the  reputation  of  the  people  connected  with 
them,  and  their  word  has  a  great  deal  to  do  with  what  I 
consider  a  good  title  plant.  The  statement  from  the  letter 
which  has  just  been  read  is  based  on  the  report  ijnade  to  me 
by  Mr.  Parsons  and  Mr.  Weaver  on  their  examination.  I 
had  no  other  information  except  what  Mr.  Weinstein  had 
told  me;  what  Weinstein  and  Earnest  told  me  when  they 
came  to  see  me  about  the  plant  on  the  occasion  of  their  first 
visit.  They  said  then,  that  they  had  a  complete  plant  back 
to  1900.  I  have  heard  the  testimony  here  of  Mif.  Miller  as 
to  what  the  plant  consisted  of.  As  to  whether  I  am  still 
able  to  say,  in  the  light  of  that  testimony,  th<it  the  title 
plant  on  September  8, 1928,  from  my  vast  Experience, 

338  as  a  title  man,  was  one  of  the  finest  title  plants  in 
existence,  it  proved  not  to  be  the  finest  plant  in  ex- 


250 


NEW  YORK  TITLE  &  MORTGAGE  COMPANY  VS. 


istence ;  but  it  was  a  workable  plant  and  it  did  work.  In  the 
light  of  the  testimony  of  Mr.  Miller  I  am  not  able  to  say 
that  that  was  the  most  complete  title  plant  that  it  had  been 
my  privilege  to  examine,  because  I  had  not  examined  it 
myself  up  to  that  time.  I  was  taking  the  report  given  to 
me  by  those  men.  In  making  this  statement  over  my  signa¬ 
ture,  I  relied  upon  the  report  of  those  experts.  As  to 
whether  in  the  light  of  the  testimony  of  Mr.  Miller  and  the 
testimony  of  Mr.  Becker  as  to  what  consists  of  a  title  plant 
for  the  District  of  Columbia,  am  I  still  willing  to  let  the 
statements  with  respect  to  this  title  plant  as  appearing  in 
my  letter  to  Mr.  Hagner  of  September  8,  1928,  to  stand,  as 
a  correct  statement  of  the  fact  at  that  time,  well,  if  I  had 
known  then  what  I  know  now,  perhaps  I  would  not  have 
made  the  statement  I  did,  although,  in  writing  to  Mr.  Hag¬ 
ner,  I  was  writing  him  strictly  as  a  business  proposition.  I 
was  writing  to  get  his  business,  not  to  sell  him  stock.  As 
to  whether  I  have  any  other  answer  to  make  to  that  ques¬ 
tion,  I  would  say  that  the  plant  was  workable,  and  it  did 
work,  and  as  far  as  Mr.  Hagner,  or  any  other  person  who 
bought  title  insurance  based  upon  that  plant,  has  never 
suffered  any  loss,  because  the  New  York  Title  and  Mort¬ 
gage  Company  stands  back  of  it  always. 

Thereupon  the  attention  of  the  witness  was  called  to  a 
portion  of  the  letter,  as  follows:  “We  sent  two  representa¬ 
tives  to  Baltimore  to  look  over  the  plant  and  we  found  the 
most  complete  title  plant  that  it  has  been  our  privilege  to 
examine”,  and  he  was  asked  to  state,  if  in  the  light  of  the 
information  that  he  has  heard  from  this  witness  stand, 
whether  he  was  able  to  sav  that  the  statement  was 

•r 

339  or  was  not  correct  at  the  time  he  made  it,  answered, 
no,  that  statement  was  not  correct.  It  was  correct 
so  far  as  I  knew,  to  the  best  of  my  knowledge,  because  that 
was  the  information  I  had  received,  or  the  effect  of  the  in¬ 
formation  I  had  received. 

Upon  cross-examination  (by  Mr.  Jackson),  witness 
further  testified  as  follows: 

Thereupon,  the  attention  of  witness  was  directed  to  letter 
to  Randall  H.  Hagner,  September  8,  1928,  and  he  was  asked 
whether  at  the  time  he  wrote  that  letter  he  had  in  mind,  or 
had  before  him  the  letter  of  June  21,  1928,  which  Mr.  Par¬ 
sons  had  written  to  Mr.  Earnest,  president  of  the  Capitol 
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Title  and  Guarantee  Company,  answered,  I  airj  sure  that  I 
did  not  have  the  letter  before  me.  I  no  doubt  had  in  mind 
a  report  which  was  furnished  me  by  Mr.  Parsbns  and  Mr. 
Weaver  with  reference  to  the  workability  of  thp  plant.  As 
to  how  soon  after  the  Parsons  letter  of  June  2i,  1928,  was 
written  that  I  had  seen  it,  I  could  not  tell  yoii  that.  The 
matter  was  not  brought  to  my  attention  so  as  to  register  on 
my  mind  until  these  law  suits  came  up,  so  |to  tell  you 
whether  I  had  that  letter  in  mind  or  not,  I  could  not  do  so. 
As  to  whether  I  had  it  in  mind,  when  I  wrote  to  Ithe  Hagner 
Company,  I  said  I  can  not  tell  you  whether  I  ha<jl  it  in  mind. 
I  had  the  substance  of  the  letter  in  mind,  because  it  was  a 
reflection  to  me  of  what  Mr.  Parsons  and  Mr.  Weaver  had 
told  me  from  their  inspection  of  the  plant.  I  ^aid  that  as 
far  as  I  could  remember,  I  do  not  know  that  I  saw  this 
Parsons  letter  until  these  law  suits  came  on.  I  did  not  know 
about  the  letter  until  these  law  suits  came  up,  thpt  is  to  say, 
that  not  until  the  law  suits  were  threatened  and  we 
340  got  to  going  over  the  whole  situation,  did  the  letter 
come  to  mv  attention  sufficients  to  register,  and  as 
far  as  I  remember,  I  have  no  information  of  the  fetter  prior 
to  that  time.  I  may  have  seen  it  but  it  did  npt  register, 
until  this  question  came  up  in  the  law  suit.  Attention  of 
witness  called  to  the  fact  that  the  law  suits  were  not  filed 
until  some  time  in  1931 — 1930,  and  he  was  asked,  did  he 
mean  to  say  that  he  did  not  see  the  Parsons  letter  until  after 
that  time;  answered,  no,  I  did  not  say  that  I  had  pot  seen  it, 
but  I  do  have  in  mind  that  even  before  the  law  | suits  were 
actually  brought — I  am  using  the  law  suits  in  the  relative 
sense — that  the  chairman  of  the  stockholders’  'committee 
practically  invited  the  law  suits  in  the  report  which  he 
made  to  the  stockholders  and  that  was  when  I  tjook  notice 
that  there  was  something  coming  up.  That  was  Mr.  John 
S.  Barbour,  and  that  was  in  1930.  I  did  not  say  that  I  did 
not  see  this  Parsons  letter  until  1930.  That  is  not  Eay  recol¬ 
lection.  My  recollection  is  just  as  I  stated  it,  that  the  letter 
did  not  come  to  my  attention  forcibly  enough  so  ^s  to  make 
an  impression  upon  my  mind  until  liability  of  the  New 
York  Title  and  Mortgage  Company  was  threatened,  or  until 
the  law  suits  were  threatened.  It  vras  discussed,  ps  I  recall, 
at  a  meeting  that  was  participated  in  by  representatives  of 
both  sides  after  Mr.  Barbour’s  statement  to  the  btockhold- 
ers’  committee,  at  one  of  the  meetings  of  the  boar^l  of  direc- 
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tors.  That  was  some  time  early  in  1930,  but  as  I  say,  I 
may  have  seen  the  letter  before  that.  As  to  whether  I  tes¬ 
tified  I  stated  on  my  direct  examination,  that  the  first  one 
of  these  circulars  that  I  saw  was  the  circular  that  had  my 
name  on  it  as  a  director  of  the  Capitol  Company. 

341  As  far  as  I  can  place  that  date,  that  is  the  first  cir¬ 
cular  I  saw  that  impressed  me  as  having  in  it  any¬ 
thing  derogatory  as  far  as  the  New  York  Title  and  Mort¬ 
gage  Company  was  concerned.  The  witness  was  asked  to 
refer  to  plaintiffs  Exhibit  No.  5,  and  testified  that  the  first 
time  I  saw  this  circular  was  somewhere  around  the  middle 
of  April,  1929,  that  is  after  I  became  a  director,  and  after 
I  first  began  to  take  an  interest  in  the  Capitol  Company 
from  a  managerial  standpoint.  As  I  remember,  it  was  Mr. 
O’Hare  who  brought  that  to  my  attention  at  that  time.  I 
do  not  remember  having  seen  the  circular,  plaintiff’s  Ex¬ 
hibit  No.  6,  until  it  came  up  in  the  equity  suit.  Thereupon, 
witness  was  handed  plaintiff’s  Exhibit  No.  7,  copy  of  the 
National  Titleman,  under  date  of  October,  1928,  and  testi¬ 
fied,  that  is  an  official  paper  of  the  New  York  Company. 
Well,  it  is  an  authorized  paper.  It  was  issued  as  the  date 
indicates,  October,  1928.  It  is  a  bi-monthly  publication  is¬ 
sued  every  two  months.  As  to  whether  I  know  who  pre¬ 
pared  the  contents  of  that  paper,  in  so  far  as  there  was 
any  discussion  of  the  Capitol  Title  and  Guarantee  Com¬ 
pany,  well  several  people  may  have  had  something  to  do 
with  it;  that  article  was  prepared  by  the  advertising  per¬ 
sonnel  under  the  supervision,  perhaps  of  either  myself  or 
Mr.  Weaver,  or  it  might  have  been  Mr.  Parsons.  So  that 
the  information  contained  therein  may  be  relied  upon  as 
being  accurate.  That  was  an  exposition  of  the  opening  of 
the  Washington  office.  Thereupon,  the  attention  of  witness 
was  called  to  that  portion  of  the  exhibit  as  follows:  “The 
Capitol  Title  &  Guarantee  Company  has  already  completed 
the  organization  of  what  is  considered  by  experts  to  be  one 
of  the  finest  title  plants  that  has  been  assembled  anywhere, 

combining  all  modern  features  for  accurate  work.” 

342  Asked  if  on  the  publishing  of  the  information  in  this 
circular,  including  what  had  just  been  read,  the  New 

York  Title  &  Mortgage  Company,  had  any  information  with 
respect  to  this  particular  title  plant,  other  than  what  he  tes¬ 
tified  to  yesterday,  answered,  it  did  not.  Thereupon,  atten¬ 
tion  of  witness  w'as  called  to  plaintiff’s  Exhibit  No.  7,  as 
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follows :  ‘  ‘  The  Company  has  an  authorized  capital  of  $750,- 
000,  divided  into  7,500  shares  of  preferred  stock,  par  value 
$100;  15,000  shares  of  common,  no  par  value’ i,  and  asked 
if  that  is  a  correct  statement  as  to  the  capital  at  that  time, 
answered,  it  is.  That  was  the  set-up  of  the  company  at 
that  time  as  I  remember.  Witness  was  asked,  £id  he  have 
information  at  that  time  from  Mr.  Earnest  and  Mr.  Spring- 
ston  with  respect  to  which  he  testified  yesterda^  in  relation 
to  the  New  York  conference  of  April  17,  1928,  to  the  effect 
that  the  Capitol  Title  and  Guarantee  Company  jhad  cash  in 
bank  on  that  date  of  $400,000,  answered,  I  would  like  to 
answer  your  question  but  it  seems  to  me  that  ^t  is  rather 
involved. 

“Q.  You  may  answer  as  to  whether  it  had  c^tsh  in  bank 
of  $400,000?  A.  In  October  of  1928,  I  was  nof  advised — 
when  that  circular  was  printed,  but  I  was  advised  that  it  did 
have  $400,000  when  and  before  the  contract  was  signed. 

“Q.  And  that  was  June  4,  1928?  A.  Right. 

‘  ‘  Q.  I  remind  you  that  you  are  saying  to  the  public  that 
the  company,  referring  to  the  Capitol  Title  and  Guarantee 
Company,  has  an  authorized  capital  of  $750, 00(^.  You  say 
nothing  there  about  outstanding  capital  stock?  A.  No, 
There  was  nothing  said  about  outstanding  stock. 
343  Every  company  has  capital  stock.” 

At  the  time  I  came  into  the  Capitol  Company  as  a  di¬ 
rector  on  March  5,  1929,  I  did  not  at  that  tim4,  or  prior 
to  that  time,  take  occasion  to  make  an  examination  of  the 
previous  minutes  of  the  Capitol  Title  and  Guarhntee  Com¬ 
pany.  I  did  not  know  prior  to  the  time  I  was  elected  a  di¬ 
rector  and  for  some  time  after  that.  As  to  whether  I  was 
aware  at  that  time  of  the  situation  between  ttie  Capitol 
Company  and  the  contractual  relations  that  appeared  in 
the  minutes  of  the  company  with  Nathaniel  S.  Weinstein 
with  respect  to  the  company  becoming  the  sales  Agency  for 
his  stock,  and  also  turning  over  to  him  one-half  of  the  pro¬ 
ceeds  from  the  sale  of  stock,  my  answer  is,  tha^  not  until 
I  became — until  after  the  meeting,  or  six  weeks  ^hereafter. 
As  to  when  I  first  got  that  information,  I  got  tha^  informa¬ 
tion  beginning  with  some  conversations  with  th^  directors 
of  the  company  in  the  offices  of  the  company  afteif  I  became 
a  director.  That  was  prior  to  the  directors  meeting  of  May 
3,  1929,  as  to  which  I  testified  yesterday;  it  w&s  after  I 
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became  a  director  and  came  to  Washington  after  becoming 
a  director,  and  in  that  way,  by  reason  of  the  relation  exist¬ 
ing,  I  was  taken  into  the  confidence  of  certain  directors  and 
officers  and  I  began  to  learn  about  it,  I  would  say,  about  the 
middle  of  April,  1929,  of  the  condition  of  things  in  the  com¬ 
pany,  and  that  lead  up  to  the  full  realization  of  what  was 
going  on  on  May  3,  1929,  at  the  time  of  the  directors  meet¬ 
ing. 

As  to  whether  I  knew  when  I  went  in  to  that  directors 
meeting  on  May  3rd,  that  there  was  a  sharp  controversy 
between  the  company  and  Mr.  Weinstein,  that  there  was  a 
claim  on  the  part  of  the  company  that  he  had,  through 
344  fraudulent  representations  with  respect  to  the  value 
of  the  title  plant,  received  a  much  larger  issue  of 
capital  stock  than  he  was  entitled  to,  I  knew  that  from  a 
part  of  the  organization;  from  another  part  of  the  organi¬ 
zation  I  learned  that  there  was  sentiment  towards  Wein¬ 
stein,  because  then  there  was  a  cleavage  in  the  organiza¬ 
tion,  a  distinct  cleavage  between  certain  officers  and  direc¬ 
tors  and  other  officers  and  directors,  and  I  began  to  get  both 
sides,  and  I  learned,  after  I  became  a  director,  as  to  what 
the  trouble  was  all  about  and  to  put  a  value  on  each  side’s 
contention,  and  to  act  on  the  basis  of  my  information  at  that 
time. 

As  to  whether  at  this  time  the  contention  was  made  by 
responsible  parties  in  the  management  of  the  Capitol  Com¬ 
pany  that  that  stock  had  been  issued  to  Weinstein  under 
circumstances  which  counsel  has  related,  I  remember  that 
the  stock  had  been  issued  to  Weinstein  in  payment  of  this 
plant.  As  to  whether  I  did  or  did  not  know  at  the  time  of 
the  meeting  of  May  3,  1929,  that  the  company  had  an  ar¬ 
rangement  with  Mr.  Weinstein  whereby  they  were  to  sell 
its  own  stock  and  give  him  fifty  per  cent  of  the  proceeds, 
I  did  know  of  it  at  that  time.  In  reference  to  the  contro¬ 
versy  as  between  the  company  and  Weinstein,  did  I  reach 
the  conclusion  at  the  time  of  the  meeting  of  May  3,  1929, 
as  to  whether  the  contention  had  any  great  merit,  I  reached 
the  conclusion,  in  accordance  with  the  line  that  I  have 
heretofore  testified,  as  to  what  that  conclusion  was,  wrell,  my 
conclusion  wras  that  Weinstein  was  entitled  to  some  pay  for 
the  plant.  At  that  time  I  did  not  know  how  much  he  had 
paid  out  and  I  do  not  know  today,  how  much  it  cost  him, 
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but  being  familiar  with  matters  of  that  kind,  where 

345  a  man  has  built  up  a  plant,  and  one  which  evidently 
had  cost  him  something,  I  felt  he  was  entitled  to  pay 

for  it,  at  least  to  the  amount  of  his  cost.  My  impression 
was  that  certain  members  of  the  board  were  trVing  to  beat 
him  out  of  it  and  that  did  not  suit  me. 

“Bv  Mr.  Jackson: 

- 

i 

“Q.  At  that  meeting  and  with  that  knowledge lyou  offered 
the  following  resolution,  which  was  lost :  | 

“It  was  moved  by  Mr.  McNeal  and  seconded  by  Mr.  Dun¬ 
can  that  the  Company  be  authorized  by  the  Board  of  Direc¬ 
tors  to  sell  Mr.  Weinstein’s  stock  in  units  of  two  shares 
of  preferred  and  one  share  of  common  for  $250,  and  out 
of  the  proceeds  of  such  sale  of  stock  half  be  retained  by  the 
company  in  liquidation  of  Mr.  Weinstein’s  stocpk  and  half 
be  given  to  Mr.  Weinstein  less  a  commission  of]  fifteen  per 
cent.” 

i 

“Was  that  in  the  light  of  the  information  yob  have  just 
stated  that  you  introduced  that  resolution?  A.  Yes,  it  was. 
“Q.  At  that  time?  A.  Yes.”  1 

I  have  not  stated  on  my  direct  examination  jhat  at  the 
meeting  of  May  3,  1929,  I  made  some  protest  with  respect 
to  the  using  of  Parsons  letter  of  June  21 ;  not  at  that  meet¬ 
ing.  It  was  shortly  prior  to  that  that  I  had  m V  first  talk 
with  Mr.  O’Hare  and  learned  that  stock  was  being  sold. 
As  to  whether  at  that  meeting  I  entered  into  any  discussion 
as  to  the  participation  of  the  New  York  Title  and  Mortgage 
Company  in  the  stock-selling  campaign,  I  can’t  t^ll  whether 
there  was  any  discussion  as  to  the  participation  of  the 
New  York  Title  and  Mortgage  Company;  there] was  some 
discussion  as  to  the  selling  of  stock  and  there  was  a 

346  great  deal  of  selling  of  stock  at  that  time.  t°  what 
I  said  on  that  occasion,  in  so  far  as  it  concerned  the 

sale  of  stock,  I  can  state  what  my  impressions  arp,  but  just 
as  to  what  I  really  said  I  can  not  tell  definitely^  I  recall 
tli at  there  were  discussions  at  that  meeting  as  to  the  sale 
of  stock.  As  I  stated  a  moment  ago  I  can  not  tell  you  defi¬ 
nitely  as  to  what  I  said.  I  can  tell  you  what  my  impressions 
are  as  to  what  I  said,  because  I  remember  the  gist,  more  or 
less,  the  gist  of  the  discussion,  but  as  to  what  the  recommen- 
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dations  were,  I  can  not  tell  you.  With  respect  to  what  I 
heard  about  the  stock  selling  campaign  prior  to  that  meet¬ 
ing  of  May  3,  and  from  whom  did  I  get  that  information, 
well,  Mr.  Duncan  was  a  director  and  I  think  at  that  time 
general  manager,  I  believe  he  was;  if  he  wasn’t  he  was 
shortly  after,  by  relation  of  that  duty,  he  had  shortly  there¬ 
after  been  made  general  manager.  Anyhow,  Mr.  Duncan, 
who  w’as  an  expert  title  man,  conferred  with  me  about  it. 
Mr.  Thomson  and  Mr.  Taylor,  Mr.  Thomson  being  the 
treasurer  and  Mr.  Taylor  a  director,  and  I  can’t  recall 
whether  Mr.  Quinter  was  in  that  discussion  or  not,  I  think 
maybe  not,  but  I  got  one  side  from  those  gentlemen  and 
Mr.  Earnest  and  Mr.  Springston  and  Mr.  Spruce  more  or 
less  represented  the  other  side  of  what  was  then  the  argu¬ 
ment,  and,  of  course,  Mr.  Weinstein. 

Asked  to  state  what  was  said  with  respect  to  the  selling 
of  stock  in  general  of  the  Capitol  Title  and  Mortgage  Com¬ 
pany,  answered,  well,  in  the  office  of  the  Capitol  Title  and 
Guarantee  Company,  one  day  when  I  was  there,  which  I 
say,  was  after  I  became  a  director,  and  I  did  not  come  to 
Washington  for  possibly  six  weeks  after  I  became  a  direc¬ 
tor,  because  I  did  not  become  a  director  for  any  other 
347  purpose  than  to  influence  the  sale  of  title  insurance 
in  Washington;  I  came  to  Washington  in  pursuance 
of  that  desire  and  was  in  the  office  of  the  Capitol  Title  & 
Guarantee  Company,  and  for  the  first  time  found  that  they 
were  selling  stock.  At  least,  I  should  say  the  first  time  they 
were  selling  stock  with  the  representation  that  the  New 
York  Title  and  Mortgage  Company  was  standing  behind 
the  Capitol  Title  and  Guarantee  Company  in  its  financial 
program.  I  will  say  that  we  were  standing  back  of  them 
on  the  agency  contract  basis.  As  to  who  gave  me  that  infor¬ 
mation,  well,  as  I  stated,  I  talked  with  Mr.  O’Hare  and 
I  am  quite  sure  to  Mr.  Weinstein,  and  it  seems  to  me  I  have 
a  picture  of  Mr.  Earnest  and  also  Mr.  Springston  being 
there  in  the  office  together,  and  that  was  when  this  circular, 
plaintiff’s  Exhibit  No.  5  first  came  to  my  attention,  which 
bore  mv  name  as  a  director.  As  to  what  I  did  sav  to  these 
gentlemen  at  that  time,  I  said  to  them  that  if  they  were 
using  that  class  of  publicity  for  the  purpose  of  selling  stock, 
holding  out  that  the  New  York  Title  &  Mortgage  Company 
was  interested  in  that  company  from  the  financial  stand¬ 
point,  that  they  would  have  to  stop  it,  because  it  wasn’t 
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true,  and  if  they  were  putting  out  that  representation,  that 
it  was  not  true.  As  to  what  steps  I  took  with  tllat  informa¬ 
tion  to  repudiate  the  use  they  were  making  of  Parsons  let¬ 
ter  of  June  21,  in  connection  with  the  stock  selling  cam¬ 
paign,  answered,  as  fast  as  I  could  develop  the  facts  I  pro¬ 
tested  the  representation ;  in  fact,  I  think  I  was  instrumen¬ 
tal  in  stopping  the  sale  of  stock;  I  was  the  man  that  was 
responsible  for  the  selling  of  stock  ceasing.  I  did  not  ad¬ 
dress  any  communication  to  the  Capitol  Title  and  Guaran¬ 
tee  Company  with  respect  to  stopping  the  sale  of  stock. 

348  “Q.  Now,  you  say  you  were  responsible  for  the 

stopping  of  the  sale  of  stock.  I  ask  you  if  that  re¬ 
sponsibility  was  finally  exercised  at  the  meeting  of  May  3, 
1929,  or  later?  A.  Well,  Mr.  Jackosn,  there  waf  no  order, 
there  was  no  stop  order  on  sales  of  stock  on  M]ay  3,  1929, 
but  my  memory  was  refreshed  by  the  testimony!  which  has 
already  been  given  here,  that  the  stock  sales  stopped  about 
the  middle  of  May,  if  I  remember  correctly. 

“Q.  Then  you  are  making  this  statement  that  you  be¬ 
came  responsible  for  the  stock  selling  on  behalf  of  what  has 
been  testified  to  by  other  witnesses?  A.  No.” 

Witness  was  asked  to  tell  the  jury  how  he  stopped  the 
selling  of  stock,  and  answered:  Well,  of  course,  \^Then  I  say 
I  stopped  the  sale  of  stock,  the  use  of  the  word  “respon¬ 
sible”  may  not  have  been  appropriate,  but  I  feel  that  my 
influence  in  the  meeting  of  May  3,  1929,  was  largely  re¬ 
sponsible  for  the  stopping  of  the  sale  of  stock,  ahd  the  dis¬ 
cussion  which  we  had  there  at  that  time  as  to  just  what 
should  be  done,  and  I  am  not  oblivious  to  the  motion  that 
I  made  in  that  meeting.  Thereupon,  the  attention  of  wit¬ 
ness  was  called  to  another  matter  appearing  in  the  minutes 
of  that  meeting,  on  page  2  of  the  minutes  as  follows:  “It 
was  moved  by  Mr.  Holland,  seconded  by  Mr.  Sjpringston, 
that  the  company  sell  not  more  than  $10,000  of  its  own 
stock  under  authorization  from  the  board  of  directors. 
Motion  was  carried.”  Witness  testified  that  is  right. 
Asked,  did  that  refresh  his  recollection  as  to  any  part  that 
he  had  at  that  meeting  in  stopping  the  sale  of  stock, 
answered,  my  objection  to  the  sale  of  stock,  as  I  indicated 
at  that  time,  that  if  they  were  using  the  influence  of  the 
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349  stock,  was  indicated  by  the  resolution,  and  resulted 
in  the  Holland  motion,  which  motion  authorized  them 

to  continue  the  selling  of  stock  to  a  limited  amount,  up  to 
$10,000,  that  motion  though,  was  after  two  or  three  hours’ 
discussion.  As  to  whether  in  my  inquiries,  as  to  the  quali¬ 
fications  of  Mtf.  Weinstein  and  Mr.  Earnest,  did  I  learn 
anything  as  to  the  qualifications  of  either  of  those  gentle¬ 
men  as  to  their  expertness  in  the  title  field,  I  did  not,  not 
as  to  their  expertness  in  the  title  field.  In  was  a  general  in¬ 
quiry  along  the  line  of  their  professional  reputation. 

Thereupon  witness  was  asked  what  steps  did  he,  or  any¬ 
one,  take  on  behalf  of  the  New  York  Title  and  Mortgage 
Company  to  advise  the  public  that  that  company  was  not 
financially  interested  in  the  stock  selling  campaign  of  the 
Capitol  Title  and  Guaranty  Company,  or  that  an  unauthor¬ 
ized  use  was  being  made  of  Mr.  Parsons’  letter  of  June  21, 
1928,  answered,  neither  they  nor  the  company  made  any  ef¬ 
fort  to  advise  the  public  of  it,  because  we  did  not  realize 
any  such  thing  was  being  done,  in  the  first  place,  and  had  no 
reason  to  undertake  to  arouse  the  public  against  the  Capitol 
Title  &  Guarantee  Company. 

Witness  was  reminded  by  counsel  that  in  that  connection 
in  his  testimony,  he  said  the  circular  was  brought  to  his  at¬ 
tention  in  April,  1929,  in  which  the  Parsons  letter  was  dis¬ 
played  and  witness’  name  was  advertised  in  that  circular  as 
a  director  in  the  Capitol  Title  and  Guarantee  Company, 
answered,  well,  I  repeat  that  we  did  not,  other  than  my  pro¬ 
test  to  the  organization  at  the  time,  which  was  apparently 
headed  by  Mr.  O’Hare,  under  contract  of  salesmanship, 
which  was  introduced  in  this  case.  I  knew  that  Mr.  O’Hare 
was  the  representative  of  the  Capitol  Title  and  Guar- 

350  antee  Company  in  selling  the  stock ;  as  to  his  capacity 
as  a  sales  agent,  I  did  not  know  at  that  time.  I  rested 

my  protest  with  him  as  I  said  a  while  ago,  in  my  opinion, 
that  was  said  in  the  presence  of  Mr.  Weinstein  and  Mr. 
Springston,  who  were  also  in  the  conference.  I  think  they 
were  in  the  conference  that  took  place  in  the  office. 

Thereupon,  on  further  cross-examination,  witness  testi¬ 
fied  as  follows : 

I  said  that  subsequent  to  my  becoming  a  member  of  the 
board  of  directors  of  the  Capitol  Title  and  Guarantee  Com- 


GRACE  L.  HUTTON. 


259 


pany,  some  six  weeks  elapsed  before  I  came  to  Washington 
the  first  time  after  I  was  elected,  and  it  was  op  the  occasion 
of  that  visit,  which  would  probably  make  it  oh  or  after  the 
middle  of  April,  1929,  I  learned  that  this  i  stock  selling 
campaign  was  going  on  with  respect  to  the  Capjitol  Title  and 
Guarantee  Company,  and  on  that  occasion,  oil  this  knowl¬ 
edge,  of  this  circular  I  had  just  seen,  I  testified  about  the 
campaign  for  stock  selling  being  conducted,  at  least,  on  the 
representation  that  the  New  York  Title  &  Mortgage  Com¬ 
pany  was  back  of  the  Capitol  Company  from  a  financial 
standpoint.  The  circular  I  refer  to,  which  apparently,  on 
its  face,  is  not  a  circular  gotten  out  exclusively  for  title 
insurance  business;  as  to  what  there  is  in  that  circular 
which  caused  me  to  state  that  a  representation  was  being 
made  that  the  New  York  Company  was  backing  the  Capitol 
company  from  a  financial  standpoint,  after  examining  cir¬ 
cular,  testified,  there  isn’t  anything  particular  mentioned 
anywhere  in  there,  but  in  the  discussion  of  thyir  relations 
it  undertakes  to  hold  out  that — as  to  whether  it  is  the 
statement  taken  from  the  letter  of  June  21,  ^928,  which 
appears  in  the  circular,  well,  I  would  not  say  that, 
351  Mr.  Vandoren.  In  my  entire  contacts  with  the 
Capitol  Title  and  Guarantee  Company  and  with  the 
Washington  public,  in  the  sale  of  title  insurance,  I  never 
considered  that  even — I  would  not  have  considered  any 
advertising  that  I  ever  saw  up  to  that  time,  evdn  including 
this  trial,  I  would  not  have  considered  that,  yll  that  ad¬ 
vertising,  biased  with  reference  to  the  sale  of  title  insur¬ 
ance,  because  I  felt  this  way,  that  they  had  a  workable 
plant;  my  information  was  the  plant  was  a  good  plant; 
my  information  today  is  that  it  was  a  good  plapt,  because 
it  worked  then  and  still  works,  and  I  knew  that  anybody 
who  bought  title  insurance  with  the  Capitol  Title  and  Guar¬ 
antee  Company,  guaranteed  by  the  New  York  Title  and 
Mortgage  Company,  or  insured  by  the  New  York  Title  and 
Mortgage  Company,  that  they  would  have  protection  that 
had  my  entire  confidence,  anyway.  And  that  under  the  con¬ 
tract  of  June,  1928,  we  expected  insurance  advertising  and 
to  hold  the  Capitol  Title  &  Guarantee  Company  out  to  the 
public  of  Washington  as  being  a  responsibly  company 
backed  by  the  New  York  Title  &  Mortgage  Company,  and 
being  backed  by  the  New  York  Title  &  Mortgage  Company, 
of  course,  the  only  thought  I  had  in  saying  backyd  by  that 
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company,  of  course,  was  with  reference  to  insuring  titles, 
because  that  was  my  business  and  my  interest  in  the  sale 
of  New  York  Title  &  Mortgage  Company  insurance,  and 
that  is  what  I  was  thinking  of. 

Calling  witness’  attention  to  his  testimony  on  cross- 
examination  that  at  the  time  he  came  to  Washington  some 
six  weeks  after  he  was  elected  to  the  board  of  directors,  he 
ascertained  there  was  a  stock  selling  campaign;  that  he 
learned  it  was  being  conducted  by  the  Capitol  Company, 
which  was  making  representations  to  the  effect  that 

352  the  New  York  Title  &  Mortgage  Company  was  back 
of  the  Capitol  Title  &  Guarantee  Company  from  a 

financial  standpoint,  and  he  was  asked  whether  the  repre¬ 
sentation  he  had  in  mind  was  anything  in  the  circulars 
which  were  a  part  of  the  campaign,  including  this  letter 
in  plaintiff’s  exhibit  No.  5,  answered,  if  I  remember  cor- 

rectlv  I  testified  on  direct  examination  that  I  talked  to  Mr. 
* 

O’Hare  and  Mr.  O’Hare  made  a  statement  that  the  New 
York  Title  &  Mortgage  Company  was  back  of  the  Capitol 
Title  &  Guarantee  Company’s  financial  program  and  that 
they  were  also  making  such  representation  to  the  public. 
Asked,  did  he  make  the  statement  that  somebody  in  the 
New  York  Title  &  Mortgage  Company  was  back  of  the 
Capitol  Title  &  Guarantee  Company,  answered,  as  near  as 
I  can  remember  the  conversation  which  brought  the  whole 
thing  to  the  surface  was  the  knowledge  or  impression  that 
I  had  gained  from  O’Hare  and  Weinstein  that  the  New 
York  Title  &  Mortgage  Company’s  name  was  being  un- 
authorizedlv  used  in  the  sale  of  stock,  and  this  circular 
was  there  at  that  time,  and  there  was  another  circular 
that  they  were  showing  me  of  the  kind  of  publicity  that 
they  were  putting  out,  and  I  said,  “If  you  are  putting  out 
that  kind  of  publicity,  with  the  idea  of  carrying  on  a  stock 
selling  campaign,  you  will  have  to  quit  it,  because  we  are 
not  back  of  the  Capitol  Title  &  Guarantee  Company  from  a 
stock  selling  standpoint.”  Attention  of  witness  was  called 
particularly  to  plaintiff’s  exhibit  No.  5,  statement  on  page 
1,  that  “the  titles  issued  by  the  Capitol  Title  &  Guarantee 
Company  carry  the  exclusive  guarantee  of  the  New  York 
Title  and  Mortgage  Company  of  New  York,  N.  Y.,  the  only 
national  title  company  in  America  having  assets  over 

353  $60,000,000”,  answered,  that  is  true.  Attention 
further  called  to  plaintiff’s  exhibit  No.  5,  and  to 
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letter  of  June  21,  1928,  which  is  set  out  in  its  entirety  in 
the  circular,  and  a  statement  in  the  circular,  as  follows: 
“Our  title  system  and  plant  has  been  thoroughly  inspected 
and  examined  by  experts  of  the  New  York  Tifle  &  Mort¬ 
gage  Company.”  Asked,  whether  aside  from  Ijhose  state¬ 
ments  did  he  have  in  mind  any  other  statement^  contained 
in  this  circular  when  he  said  they  were  using  the  connec¬ 
tion  of  the  New  York  Title  &  Mortgage  Company  in  the 
stock  selling  campaign,  answered,  the  only  thing  that  made 
me  believe  at  that  time  that  they  were  selling  stock,  and 
that  was  the  only  thing  that  this  circular  was  put  out  for, 
was  that  in  this  statement  they  say,  1  ‘  Have  a  capitalization 
of  $1,500,000  seven  per  cent  cumulative  convertible  pre¬ 
ferred  stock,  par  value,  $100  per  share.  Convertible  into 
common  stock,  share  for  share,  after  January  1^  1934. 

“33,750  shares  common  stock  of  no  par  valu0,  of  which 
15,000  shares  are  to  be  held  in  the  treasury  fpr  the  con¬ 
version  of  the  preferred  stock.  Price  $250  per  hnit.  Each 
unit  consists  of  2  shares  preferred  stock  and  1  shbre  of  com¬ 
mon  stock,”  and  witness  testified,  now,  that  would  stamp 
this  circular,  in  my  opinion,  with  a  stock  selling  campaign. 
And  to  have  the  Parsons  letter  included  in  a  circular  of 
that  kind  would  cause  me  to  put  a  stop  order  on  it  if  I  had 
the  authority,  and  that  is  what  I  attempted  to  do.  As  to 
whether  outside  of  those  portions  of  the  circular  to  which 
reference  has  been  made,  is  there  anything  else  wAich  would 
tend  to  indicate  any  information  in  this  exhibit  that  the 
New  York  Company  was  back  of  the  Capitol  Titlb  &  Guar¬ 
antee  Company  in  such  a  program,  answered,  I  have  read 
this  circular  over  and  there  is  no  other  statement  in 
354  there  which  ties  the  New  York  Company  with  the  sell¬ 
ing  of  stock  except,  possibly,  my  name  on  tfie  back  of 
it  as  a  director.  There  are  not  any  representations  in  there 
to  the  effect  that  the  New  York  Title  &  Mortgage  Company 
was  backing  the  Capitol  Title  &  Guarantee  Company  from 
a  financial  standpoint,  nothing  other  than  I  havq  referred 
to.  There  was  nothing  in  the  circular,  standing!  of  itself, 
but  I  had  the  conversation  with  Mr.  O’Hare,  ^nd  after 
looking  at  that  circular  it  seemed  to  me  that  it  understood 
to  convey  that  idea,  that  it  was  on  the  authority  of  the  New 
York  Company,  and  that  is  why  I  told  them  it  should  not. 
Outside  of  that,  except  what  my  attention  has  b0en  called 
to  here,  the  source  of  this  representation  which  I !  said  was 
being  made  in  the  stock  selling  campaign  to  the  effect  that 
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the  New  York  Company  was  financially  back  of  the  Capitol 
Title  &  Guarantee  Company,  was  Mr.  0  ’Hare,  that  was  the 
information  I  got  from  him,  and  that  is  what  I  have  already 
testified  to. 

Thereupon,  on  redirect  examination  (by  Mr.  Rogers),  wit¬ 
ness  further  testified : 

Referring  again  to  plaintiff’s  exhibit  No.  9,  letter  of  Sep¬ 
tember  8,  1928,  to  Randall  H.  Hagner,  I  believe  the  state¬ 
ments  in  that  letter  to  be  true. 

Referring  again  to  plaintiff’s  exhibit  No.  9,  being  letter 
which  witness  wrote  to  Mr.  Hagner,  and  the  answer  of  the 
witness  concerning  his  belief  in  the  truth  of  the  statements 
made  in  that  letter,  he  was  asked,  upon  what  did  he  base 
his  belief  that  the  statements  were  true,  answered,  I  based 
my  belief  upon  the  representations  made  by  Mr.  Weinstein 
and  Mr.  Earnest,  upon  their  first  visit  to  my  office; 
355  and  madei  the  statement  based  upon  subsequent  in¬ 
formation  conveved  to  me  bv  Mr.  Parsons  and  Mr. 

rnr 

Weaver  after  they  had  inspected  the  title  plant  in  Balti¬ 
more,  and  upon  the  further  information  gathered  and 
gained  during  my  visit  to  Washington  in  preparation  of 
the  terms  of  the  contract  of  June  4,  1928,  and  the  fact  that 
Mr.  Weinstein  and  Springston  had  come  to  New  York  and 
gone  over  our  plant  and  we  had  educated  them  as  to  how 
we  carried  on  business  and  how  they  should  carry  on  their 
business  as  an  agency,  that  summed  it  all  up,  that  Mr. 
Hagner,  through  that  company,  could  get  the  New  York 
Title  &  Mortgage  policy  and  every  feature  of  protection 
which  he  wanted,  and  could  get,  and  his  titles  would  be 
taken  care  of. 

On  recross-examination  (by  Mr.  Jackson),  witness  testi¬ 
fied: 

As  to  whether*  as  a  matter  of  fact,  when  I  wrote  to  Mr. 
Hagner  on  Sept.  8,  1928,  the  information  given  there  by 
me  with  respect  to  this  title  plant  was  based  wholly  on  the 
statements,  made  to  me  by  Mr.  Weinstein  and  Mr.  Earnest, 
and  to  the  represenations  made  in  the  inspection  by  Mr. 
Weaver  and  Mr.  Parsons;  I  think  that  is  all.  It  was  not 
based  upon  any  personal  inspection  made  by  me.  I  never 
inspected  the  plant.  As  to  whether,  witness  was  asked 
again,  in  the  light  of  the  testimony  of  Mr.  Miller,  as  to 
what  this  plant  consisted  of  at  that  time,  and  in  the  light 
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of  the  testimony  of  Mr.  Becker,  whether  witnes[s  was  now 
prepared  to  say  that  the  information  given  in  |  plaintiff’s 
exhibit  No.  9,  the  Hagner  letter,  and  Plaintiff ’s  exhibit  No. 
7,  the  National  Titleman,  were  correct,  at  the  [time  they 
were  made,  answered,  they  may  not  have  been  fully  justi¬ 
fied,  but  if  I  were  writing  the  same  letter  to  Mrj  Hagner  I 
would  make  the  same  representations  to  him,  because  that 
was  sufficiently  true  to  give  Mr.  Hagner  all  he  wknted,  and 
I  was  not  writing  Mr.  Hagner  as  a  stock  salesman; 

356  I  was  writing  title  insurance,  for  the  purpose  of 
getting  title  insurance  business.  Witness  again  re¬ 
quested  to  answer  the  question,  testified,  well,  I  will  say 
yes,  that  I  believe  that  they  were  correct. 

“Q.  Referring  to  plaintiff’s  exhibit  No.  5  you  called 
attention  to  such  recitals  which  advised  you,  as  you  stated, 
that  they  indicated  a  representation  that  the  New  York 
Company  was  back  of  this  stock  selling  campaigil. 

“I  call  your  attention  to  a  recital  to  which  you  have  not 
referred,  on  page  2  of  this  circular,  which  is  entitled  * 4  Safe 
Investment”,  which  reads:  “In  selecting  your  investment 
certain  requisites  are  necessary.  Your  principal  must  be 
safe;  regional  disturbances  and  market  fluctuations  must 
not  affect  it.  Your  income  must  be  received  regularly  and 
your  return  be  reasonably  high,  consistent  wiffh  safety. 
Our  7  per  cent  preferred  stock  meets  just  thes$  require¬ 
ments. 

“The  confidence  of  the  public  in  title  guarantee  com¬ 
pany’s  securities  is  profound.  Safe  investment  is  the  foun¬ 
dation  and  the  bulwark  of  financial  independence,  which 
affords  the  most  effective  and  certain  means  for  the  accu¬ 
mulation  and  the  conservation  of  wealth.  Our  securities 
are  available  in  amounts  as  low  as  $250.  Our  partial  pay¬ 
ment  plan  features  a  unique  way  to  purchase  stock  out  of 
your  income.  This  extreme  convenience  for  our  clients 
has  proven  highly  desirable.  ” 

“I  ask  you  if  that  also  in  connection  with  the  display  of 
this  letter  and  the  other  information  you  have  quoted  from 
this  circular  did  not  convince  you  that  the  New  Yprk  Title 
&  Mortgage  Company  was  back  of  the  sto<Jk  selling 

357  campaign?  A.  No,  there  was  nothing  to  indicate 

that.  We  can’t  be  responsible  for  all  statements - 

“Q.  (Interposing.)  Not  even  in  connection  with[  this  dis¬ 
play?  A.  No,  I  would  not  say  so.  There  was  nothing  in 
that  exhibit  to  connect  it  up  with  a  stock  selling  campaign.  ’  ’ 
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Thereupon  the  defendant,  further  to  maintain  the  issues 
on  its  part  joined,  called,  on  behalf  of  the  New  York  Title 
&  Mortgage  Company  Geor ge  S.  Parsons  (by  Mr.  Bailey), 
who,  having  been  duly  sworn,  testified  as  follows : 

My  full  name  is  George  S.  Parsons,  and  I  am  Solicitor  of 
the  New  York  Title  &  Mortgage  Company.  I  am  a  lawyer 
and  was  admitted  to  the  bar  in  1903  in  New  York.  I  grad¬ 
uated  from  Columbia  University.  The  following  is  a  brief 
statement  of  just  what  my  practice  consisted  of  prior  to  my 
connection  with  the  New  York  Title  &  Mortgage  Company: 

After  leaving  law  school,  the  Columbia  Law  School,  I 
practiced  about  a  year  and  a  half  as  title  examiner  in  the 
office  of  William  C.  Orr,  an  attorney  in  New  York  City,  and 
for  a  time  the  New  York  Title  Insurance  Company — The 
New  York  Title  &  Mortgage  Company  was  the  Title  Insur¬ 
ance  Company  of  New  York,  and  was  wdth  them  for  a  time. 
I  examined  titles  for  them,  and  a  little  time  after  that  they 
sent  me  down  to  Richmond  County,  New  York,  to  open  a 
branch  office  and  to  take  charge  of  it,  and  I  was  there 
about  three  years  and  then  took  a  position  with  another  law 
firm,  in  New  York,  and  went  with  them,  and  while  with 
them  I  assisted  in  the  trial  of  a  number  of  actions 
358  relating  to  real  property. 

I  am  mistaken — after  I  left  the  Title  Company  I 
went  into  my  own  practice.  That  was  about  1907,  and  I 
had  a  general  practice  and  specialized  particularly  in  real 
estate  proceedings  and  actions,  and  then  in  1912  I  received 
this  offer  from  a  law  firm  in  New  York  and  went  with  them, 
as  I  have  said,  and  I  assisted  in  the  trial  of  cases,  general 
actions  and  real  estate  actions  and  tried  some  cases  for 
them. 

About  1917,  I  entered  another  attorney’s  office  in  New 
York  and  I  specialized  in  insurance  matters  and  some  real 
estate  and  tried  cases  for  him,  and  in  1918  I  entered  the 
Attorney  General’s  office  of  the  State  of  New  York  and 
there  I  had  charge  of  the  acquisition  of  the  wild  forest 
lands  for  the  Catskill  Forest  Reserve.  I  superintended 
the  examination  pf  titles  by  the  men  in  the  field,  and  for  the 
State  of  New  York.  A  new  administration  came  in  and 
I  was  appointed  chief  of  the  Land  Bureau. 

I  was  Deputy  Attorney  General,  Chief  of  the  Land  Bu¬ 
reau.  In  that  position  I  handled  outgoing  matters  where 
the  state  selling  and  conveying,  making  grants  of  land 
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under  water.  I  also  tried  and  assisted  in  the  trial  of  a 
number  of  important  actions  and  proceedings  relating  to 
grants  of  land  under  water.  Among  other  cases  I  took  part 
in  the  trial  of  the  case  of  Massachusetts  against  New  York, 
involving  land  on  Lake  Ontario,  in  which  New[  York  was 
successful  before  the  United  States  Supreme  Cohrt. 

I  also,  during  that  time  and  since  contributed  articles 
on  riparian  rights  in  various  legal  publications,  and  in  1925, 
fall  of  1925,  I  retired  from  the  State  and  accepted 

359  the  office — from  the  State  employ,  and,  the  Attorney 
General’s  office,  and  went  again  with  the  New  York 

Title  &  Mortgage  Company,  and  was  assigned  fo  the  Na¬ 
tional  Title  Insurance  Department,  and  was  there  about 
six  months  when  I  was  made  Solicitor,  or  head  of  the  law 
department,  and  since  that  time  I  have  been  in  that  depart¬ 
ment  until  about  three  or  four  months  ago  when  I  was 
placed  at  the  head  of  another  department  of  the  New  York 
Title  &  Mortgage  Company. 

I  recall  that  in  April,  1928,  in  a  conference  in  New  York, 
participated  in  by  Mr.  Earnest,  Mr.  Weinstein  ai^d  perhaps 
Mr.  Weaver,  I  was  present.  Mr.  McNeal  was  al$o  present. 
As  to  how  I  came  into  that  conference,  and  just  what  took 
place  after  I  arrived,  I  was  called  into  the  conference  by 
Mr.  McNeal,  and  I  found  there  with  him,  Mr.  Weaver,  Mr. 
John  Paul  Earnest,  to  whom  I  was  introduced  t  and  Mr. 
Weinstein,  Mr.  Nathan  Weinstein,  and  I  think  a  irjan  named 
Penniman.  I  had  never  met  any  of  them  before;  and  they 
were  introduced  to  me,  and  Mr.  McNeal  said,  I  think, 
“  These  gentlemen  have  a  title  company  in  Washington  and 
they  want  to  get  an  agency  contract  with  our  company,  and 
they  have  assembled  a  plant  which  is  in  Baltimore,  and  I 
think  you  and  Mr.  Weaver  had  better  go  down  there  and 
look  into  that  plant.” 

We  had  some  general  conversation,  I  remember,  and  as 
I  recall  it  now,  Mr.  Earnest  told  me  that  he  wa$  head  of 
the  Bar  Examiners  of  the  District  of  Columbia  and  that  he 
had  practiced  law  here  for  a  good  many  years;  ahd  Wein¬ 
stein  made  the  statement  that  in  their  company  they  had 
associated  a  number  of  prominent  men  in  Washington. 
That  Mr.  Weinstein  was  connected  with  them  an$  had  as¬ 
sembled  this  title  plant.  Mr.  Earnest  also  told  me  at 

360  that  time  that  he  was  a  lecturer  in  one  of  the  law 
schools  here,  I  think,  in  Washington. 
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Mr.  McNeal,  as  I  have  testified,  said,  “I  think  you  and 
Weaver  had  better  go  down  to  Baltimore  and  look  into  this 
plant”,  and  Mr.  Earnest  said,  “That  'would  be  a  good  thing; 
we  would  like  to  have  that  done”,  and  “When  can  you  go?” 

And,  I  think  Mr.  Weaver  and  I  said  we  could  go  down 
there  within  the  next  few  days. 

Mr.  Earnest  stated  at  that  conference  that  he  had  ex¬ 
amined  the  plant  and  he  did  speak  of  the  character  of  the 
plant.  He  said,  he  had  seen  the  plant  and  that  it  was  a  very 
fine  thing  in  his  judgment  and  he  wanted  me  to  see  it.  As 
to  what  representation,  if  any,  Mr.  Weinstein  made  in  that 
conference,  in  respect  to  this  plant,  I  recall  his  having  said 
that  it  had  taken  them  a  long  time  to  get  it  together,  and 
he  considered  it  the  finest  plant  he  had  seen ;  that  is  about 
all  I  can  recall.  As  to  whether  he  described  the  plant  and 
gave  any  description  of  the  type  of  plant  it  was  at  that  con¬ 
ference,  well,  I  do  not  recall  that  he  did,  except  that  T  think 
it  was  a  locality  plant.  What  I  mean  by  locality  plant,  as 
distinguished  from  any  other  plant,  is  that  a  locality  plant 
is  one  where  the  entries  are  taken  off  of  public  records  and 
collated  according  to  units,  local  blocks  and  lots.  I  do  not 
recall  anything  being  said  at  that  conference  as  to  how  far 
back  the  plant  went.  It  was  a  few  days  after  that  confer¬ 
ence  that  Mr.  Weaver  and  I  went  to  Baltimore ;  I  should  say 
seven  or  eight  days,  or  something  of  that  kind;  possibly 
that.  As  to  just  what  took  place  in  Baltimore  and  what 
examination  I  made  of  the  plant  at  Baltimore,  Mr.  Weaver 
and  I  went  to  Baltimore  together.  We  arrived  there  in  the 
late  forenoon  and  went  to  the  offices  of  Mr.  Neubauer,  our 
agent  there  in  Baltimore,  and  had  some  lunch  and 
361  then  Mr.  Neubauer,  and  Mr.  Penniman,  and  Mr. 

Weaver  and  I  walked  around  to  a  place  which  I  think 
is  106  Lexington  Street,  if  I  recall,  which  was  a  converted 
residence  building,  and  it  had  Mr.  Weinstein’s  shingle  on 
the  outside  of  it  as  a  lawyer;  Nathaniel  S.  Weinstein,  Law¬ 
yer.  We  went  in  and  there  was  a  hallway,  as  you  came 
through  a  door  leading  to  the  rear.  At  the  rear,  continua¬ 
tion  of  the  hallway,  was  a  room,  and  on  the  left  of  the  hall¬ 
way  were  two  other  rooms  with  a  front  room  that  had  been 
Mr.  Weinstein’s1  law  office,  and  the  rear  room  also.  Open¬ 
ing  off  of  this  place  were  a  number  of  filing  shelves  with 
volumes,  loose-leaf  volumes;  there  were  tables  in  these 
rooms.  Upstairs  there  were  three  other  rooms  similarly 
located.  As  to  what  were  in  those  rooms,  there  were  also 
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books,  loose-leaf  books  and  tables,  and  I  sa^  men  and 
women  working  there.  As  to  how  many  wete  working 
there,  approximately,  well,  I  should  say  that  wb  saw  about 
twenty-five  or  thirty  altogether,  upstairs  and  downstairs. 

Mr.  Weinstein  took  us  around  through  these  different 
rooms,  introduced  us  to  a  Miss  Pratt,  who  he  shid  was  his 
assistant  in  this  plant  work.  Mr.  Weinstein  tdld  us  that 
these  people  that  we  saw  were  only  a  part  of  the  ^orce  which 
had  been  engaged  for  many  months  in  taking  off  the  records 
at  Washington  and  then  collating  them,  and  I  asked  Mr. 
Weinstein  to  describe  his  method  of  getting  this  plant  to¬ 
gether  and  he  said  that  they  had  take-off  slips  made  by  men 
at  the  recording  offices,  and  that  then  these  take-off  slips 
were  brought  in  and  one  man  had  collated  them,  located 
them  according  to  the  official  surveys,  and  then  they  were 
checked  up  by  other  men  and  women,  and  that  they  also 
had  an  index  of  grantees  and  that  these  slips  when  collated 
were  compared  with  the  grantee  index. 

362  He  said  that,  every  day,  when  the  slips  wtere  turned 
in  for  that  day,  the  take-off  slips,  they  yould  take 
them  up  and  then  make  sure  that  the  same  number  of  items 
appeared  in  the  books,  in  the  index  books,  as  weife  reported 
by  the  total  number  of  entries  for  that  day. 

He  also  said  that  they  checked  off  in  another  way  by 
taking  the  tax  book,  the  assessment  book,  and  taking  the 
last  entry  as  revealed  by  that  book,  and  cheeping  them 
against  their  own  plant  records. 

He  told  me  that  in  one  instance — oh,  he  also  said  that 
they  had  cards  which  showed  the  last  owner  of  e^ery  piece 
of  property  in  Washington. 

I  asked  to  look  at  these  books,  and  he  pulled  several 
of  them  down  from  the  shelves,  and  we  opened  them,  and  I 
looked  at  them.  They  were  loose-leaf  books.  |They  had 
printed  blank  pages,  which  had  been  filled  in  in  handwrit¬ 
ing,  each  page  representing  one  section  or  square  and  lot, 
and  in  cases  where  the  lots  had  been  subdivided,  'there  was 
a  separate  page  for  each  subdivision  of  the  lot,  land  these 
pages  representing  lots  or  subdivisions  of  lots,  had  a  list 
of  mortgages  and  deeds  and  other  legal  recorded  documents 
relating  to  that  particular  lot  or  section  of  the  lpt. 

I  looked  at  several  of  those  books.  I  asked  him  about  the 
minor  liens,  and  he  said  that  judgments  and  coujrt  actions 
and  notice  of  pendency  of  action,  minor  liens,  were  in  a 
separate  book,  and  he  showed  me  those.  Those!  were  ar- 
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ranged  by  name,  indexed  by  name.  I  looked  at  several  of 
these. 

Then  I  asked  him,  suppose  I  wanted  to  find  out  a  chain 
of  title  to  a  given  lot  and  square.  Show  me  how  you  would 
get  it.  And  he  opened  a  book  and  showed  me  one  of  these 
pages  relating  to  that  lot.  I  asked  him — he  told  me 
363  that  on  one  occasion  a  friend  of  his  in  Washington 
had  denied  that  he  owned  a  certain  piece  of  property 
and  that  he  had  been  able  to  show  him  by  the  books  that 
he  did  own  it  and  convinced  the  man. 

And  he  also  stated  that  by  these  last  owner  cards,  he 
could  tell  in  a  few  minutes  who  the  last  owner  of  the  piece 
of  property  was. 

I  thought  that  the  mechanical  features  of  this  plant  were 
excellent,  that  the  entries,  instead  of  being  on  slips  which 
could  be  filed  in  pigeon  holes  and  mislaid,  were  in  perma¬ 
nent  bound  form,  and  the  books  readily  accessible.  These 
books  were  of  a  modern  type,  loose-leaf  device,  and  the  same 
was  true  of  the  minor  entry  books  that  he  showed  me,  and 
I  also  noticed  that  they  had  sectional  charts  of  the  city 
maps,  the  city  of  Washington. 

I  asked  Mr.  Weinstein  how  long  this  plant  had  been  con¬ 
structed  ;  how  long  it  had  been  going  on,  and  how  many  men 
and  women  they  had  working  on  it,  and  he  said  that  the 
force  that  I  saw  there  was  only  a  part  of  the  number;  he 
said  that  the  force  that  I  saw  there  were  only  a  part  of  the 
force  that  had  been  employed  for  many  months.  I  think 
that  he  said  some  twenty-one  months,  that  they  had  been  at 
it.  And,  I  asked  him  how  far  they  had  gone,  and  he  said 
that  they  had  taken  off  these  records  back  to  1900.  I  am 
not  sure  that  he  said  that  they  had  all  been  collated  and 
put  in  these  index  books  to  that  time,  but  he  then  showed 
me  a  lot  of  these  take-off  slips,  and  I  looked  at  them,  and 
I  saw  that  they  bore  evidence  of  some  three  or  four  different 
people  having  checked  them  and  counter-checked  them,  and 
then  approved  them,  and  then  somebody  had  entered  them 
in  the  index. 

As  to  what  he  said  as  to  judgments,  going  back  to  that 
subject,  he  said  that  the  tickets,  which  were  there,  had  been 
taken  off,  and  they  were  finishing  collating  them.  As  to 
what  he  said  in  regard  to  the  method  employed  in  entries, 
as  to  their  accuracy  of  the  plant,  it  struck  me  as  being  a 
very  excellent  plant,  the  best  I  had  seen,  both  mechanically 
and  in  its  adaptability,  its  accessibility  and  in  the  pains 
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which  they  had  taken  to  check  it  and  countercheck  it.  I 
also  expressed  to  Mr.  Weaver  at  the  time  that  it  struck  me 
as  being  a  foolproof  plant.  I  had  examined  other  plants 
before  that ;  I  had  examined  our  own  plant,  the  New  York 
Title  &  Mortgage  Company,  the  plant  in  the  Borough  of 
Manhattan,  one  at  Cleveland,  Ohio,  and  one  in  Albany,  New 
York,  and  one  in  New  Jersey,  and  I  had  talked  plant  to  a 
number  of  title  men  from  different  parts  of  the  country. 

As  to  what  I  would  say  in  comparing  this  plant 

364  with  the  other  plants  I  had  examined  as  to  the  adapta¬ 
bility  of  the  plant  to  do  the  work,  why,  i t|  seemed  to 

me  then,  and  it  does  now,  that  that  was  the  best  devised  and 
mechanically,  the  best  plant,  and,  examined  from  the  point 
of  view  of  checking,  of  any  that  I  had  seen.  It  Vas  an  im¬ 
proved  method  of  plant.  I  regarded  it  as  superior  to  the 
method  employed,  superior  to  any  other  plant  I  had  ex¬ 
amined,  or  had  ever  heard  of.  The  method  employed  in 
the  make-up  of  this  plant,  was  in  many  respects  new.  It 
was  a  method  which  was  intended  to  facilitate  getting  out 
titles.  As  to  what  respect  this  plant  was  superior  to  others, 
I  noticed  notably  that  it  had  reduced  the  units  down  to  the 
lowest  possible  terms,  that  is,  down  to  a  separate  page  for 
each  lot  subdivision,  so  that  if  lot  12,  in  block  $5,  for  ex¬ 
ample,  had  been  divided  into  the  east  and  west  half,  it  had 
immediately  been  separated,  separate  pages  made  for  each 
end,  and  then,  if  the  east  half  was  again  subdivided  into 
the  north  and  south  halves,  they  had  made  a  separate  page 
for  that,  and,  as  I  recall,  they  had  given  what  jvir.  Wein¬ 
stein  called  the  800  numbers,  which  was  some  tax  lot  num¬ 
ber  reference,  and  I  viewed  this  plant  and  this  unit  make-up 
with  the  knowledge  that  in  the  city  of  Washington  you  had 
official  surveys  covering  the  city,  and  that  this  division  and 
allocation  of  units  along  this  way  with  the  official  surveys 
and  was  a  safe  way  to  localize  and  also  I  was  impressed 
particularly  with  the  mechanical  aspects  of  it ;  th^  fact  that, 
instead  of,  as  in  many  plants,  slips  being  put  together  in  a 
bundle  where  human  hands  could  mislay  them,  these  were 
all  in  a  permanent  book.  They  were  readily  referable  and 
the  entries  were  in,  were  made  in  a  way  that  anyone,  going 
down  that  column,  would  have  to  get  all  those  in  tjhat  block, 
and  the  way  the  judgment  books  that  were  £hown  me 

365  were  kept,  where  the  entry  was  written  in  a  concise 
way,  and  then  they  were  bound,  in  a  bound  book, 

where  they  could  not  be  mislaid. 
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And  then  I  was  also  impressed  with  this  counterchecking 
that  I  spoke  of.  It  struck  me  that  he  had  copper-riveted 
it,  so  that  it  made  for  accuracy. 

As  to  whether,  on  the  occasion  of  my  visit  to  Baltimore, 
Mr.  Weinstein  said  anything  about  the  financial  side  of  the 
company,  I  recall  distinctly  his  having  said  that  they  had 
a  substantial  cash  capital,  that  he  mentioned  that  they  had 
$400,000  in  assets,  and  Mr.  Weaver  said  to  him,  “  How  are 
you  investing  that?”  And  he  said,  “We  are  going  to  put  it 
in  ordinary  securities,  and  invest  it  in  deposits,  bank  de¬ 
posits.” 

And  Mr.  Weaver  said  to  him,  “You  don’t  contemplate) 
letting  any  of  this  capital  out  on  bonded  mortgages,  do  you, 
because  in  my  judgment  that  would  create  enemies  among 
mortgage  people  who  you  would  want  to  do  business  with”. 
And  Mr.  Weinstein  said,  “No,  we  have  that  in  mind.  We 
are  going  to  inyest  our  capital  in  places  where,  by  deposits 
and  other  manners  and  means,  it  will  create  good  will  in¬ 
stead  of  ill  will.” 

As  to  how  long  I  was  in  Baltimore  to  examine  this  plant, 
why,  I  think,  talking  to  Mr.  Weinstein  and  Miss  Pratt,  and 
looking  around  the  office,  and  examining  these  various  books, 
and  asking  questions,  we  were  there  probably  about  two 
hours  in  that  place,  I  should  say.  As  to  what  was  our  pur¬ 
pose  in  making  this  examination  of  the  plant,  Mr.  Weaver 
and  I  were  directed  by  Mr.  McNeal  to  look  at  this  plant  for 
the  purpose  of  advising  the  New  York  Company 
366  whether  thev  could  safelv  enter  into  an  agencv  con- 
tract  with  this  Washington  company;  as  to  what  sort 
of  an  agency  contract,  a  contract  under  which  the  Washing¬ 
ton  company  was  to  solicit  and  handle  titles,  title  insurance 
business,  title  insurance  policies;  and  the  New  York  Com¬ 
pany  would  insure.  The  plan  was  that,  up  to  a  specified 
financial  limit,  which  was  $400,000,  that  the  Washington 
Company  would  either  issue  its  own  policy  and  countersign 
a  guarantee  or  underwriting  on  the  policy  of  the  New  York 
Title  Company,  or  else  would  directly  commit  the  New  York 
Title  Company  to  insurance,  and  the  two  companies,  up  to 
that  limit,  were  to  share  the  premiums,  and  the  Washing¬ 
ton  Company  was  to  guarantee,  by  reason  of  that  decreased 
premium,  was  to  guarantee  the  New  York  Company.  The 
premium  that  they  shared  was  simply  on  the  insurance  fea¬ 
ture  of  it;  the  New  York  Company  had  no  interest  in  any- 


GRACE  L.  HUTTON. 


271 


thing  else  except  the  title  insurance  premiums.  As  to: 
whether  I  can  recall  anything  further  that  was  ^aid  at  that 
conference  with  Mr.  Weinstein  in  Baltimore  with  respect 
to  the  examination  of  the  plant,  or  the  financial  feet-up  that 
I  have  already  stated,  oh,  I  remember  him  showing  me 
photographs  in  his  front  office  of  the  staff  which  had  created 
this  plant,  and  he  had  a  picture  of  some  five  of  six  men  and 
women  who,  he  said  were  his  key  men,  and  I  also  remember 
him  saying  that  they  had  some  very  substantial  £nd  promi¬ 
nent  Washington  citizens  with  them. 

As  to  whether  I  recall  anything  further  that  was  said  at 
that  conference  with  respect  to  anything  concerning  the 
plant,  the  opening  of  the  plant,  and  the  financial  set-up,  I 
do  not  recall  now,  anything  else,  only  my  testimony.  There 
was  something  said  at  that  conference  in  regard  to 
367  just  when  the  records  would  be  in  usable  (j>rder  back 
to  1900.  He  said  that  they  were  going  to  ^tart  busi¬ 
ness  right  away;  and  that  they  were  ready  to  ^tart  busi¬ 
ness  right  away;  they  contemplated  starting  within  a  very 
short  time.  I  do  not  recall  what  time  he  said.  I  then  re¬ 
turned  to  New  York  and  Mr.  Weaver  and  I  saw  Mr.  McNeal 
and  reported  to  him,  that,  in  our  judgment,  that  yTas  an  ex¬ 
cellent  plant,  and  could  be  safely  relied  on  as  a  means  of 
handling  our  business  in  Washington.  And  that  this  Wash¬ 
ington  Company  could  do  business  and  function  with  that 
plant.  As  to  when  I  did  next  see  Mr.  Earnest  and  Mr. 
Weinstein,  why,  the  visit  I  have  just  been  telling  }fou  about, 
was  in  the  first  part  of  May,  1928;  and  I  think  M|.  McNeal 
and  I  went  to  Washington  in  the  latter  part  of  that  month, 
and  we  attended  a  conference  that  was  held  in  Mr.  Ear¬ 
nest’s  law  office  down  here  on  F  Street,  at  Sixth,  I  think, 
and  there  we  met  Mr.  Earnest  and  Mr.  Sprini^ston,  to 
whom  I  was  then  introduced;  Mr.  Weinstein,  jwith  Mr. 
Thomson,  Mr.  Eliot  Thomson,  and  I  think  a  Mij.  Taylor, 
and  we  discussed  the  terms  of  this  agency  contract,  and  we 
came  to  a  substantial  agreement  as  to  what  thhse  terms 
would  be,  and  I  was  delegated  to  prepare  a  dra^t  of  the 
proposed  contract  when  I  got  to  New  York,  and  that  whole 
conference  had  to  do  with  this  contract,  which  we  were 
about  to  enter  into. 

When  Mr.  McNeal  and  I  got  back  to  New  Yorl):,  I  went 
to  work  to  prepare  a  draft  of  the  contract,  and  ^ent  it  to 
Mr.  Earnest,  and  I  think  he  made  some  suggested  correc- 
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tions,  and  we  finally  drew  the  permanent  contract,  and  it 
was  signed  between  the  two  companies,  some  time 

368  around  the  first  part  of  June — June  4th,  I  think  the 
date  was.  Not  a  thing  was  said  at  that  conference 

in  regard  to  that  stock  selling  campaign.  I  drew  the  con¬ 
tract  that  is  in  evidence,  dated  June  4,  1928;  that  was  my 
connection  with  the  matter;  as  to  when  did  I  next  get  in 
touch  with  Mr.  Earnest,  either  personally  or  over  the  tele¬ 
phone,  when  did  I  get  in  touch  with  him,  I  answered,  some 
time  around — some  time  around  the  20th  of  June,  after  this 
contract  had  been  signed,  late  one  afternoon,  Mr.  Earnest 
called  me  up  from  Washington  on  the  telephone  and  asked 
me  some  questions  about  application  forms,  and  a  few 
other  things,  and  then  finally  he  said,  ‘ 1  By  the  way,  you 
have  been  down  here  and  seen  that  plant,  and  you  have  told 
me  that  you  thought  it  was  a  very  good  one.”  He  said, 
“We  have  a  lot  of  people  around  Washington  here  that  are 
not  friendly  to  us,  and  they  are  saying  we  haven’t  the 
proper  tools  to  work  with,  and  that  I  would  like  for  you  to 
furnish,  if  you  will,  write  me  a  letter,  expressing  your 
opinion  of  that  plant,  as  you  have  told  it  to  me.”  And  I 
said  to  Mr.  Earnest,  “I  am  going  on  my  vacation  here  in 
the  next  day  or  two.  I  will  be  away  for  some  time.  And 
you  send  on  what  you  have  in  mind  and  I  will  look  it  over 
and  if  it  is  all  right,  I  will  give  you  that  kind  of  a  letter.” 

Thereupon  witness  was  handed  Plaintiff’s  Exhibit  No.  14 
and,  after  examining  it,  testified,  that  is  a  carbon  copy  of 
a  letter  I  received  from  Mr.  Earnest,  and  I  think  that  is 
the  letter  which  I  received;  a  copy  of  the  letter  which  I 
received.  Thereupon,  witness  was  handed  Plaintiff’s  Ex¬ 
hibit  No.  15,  and  was  asked  if  he  received  that  letter,  and 
testified,  that  is  a  carbon  copy  of  the  letter  I  received  from 
Mr.  Earnest  enclosing  a  copy  of  the  letter  he  desired 

369  me  to  write.  Thereupon  witness  was  shown  Plain¬ 
tiff’s  Exhibit  No.  16,  photostatic  copy  of  letter  of 

June  21,  1928,  and  identified  that  as  a  letter  he  wrote  to 
Mr.  Earnest  in  response  to  the  enclosure  he  sent  to  wit¬ 
ness.  I  prepared  the  letter  which  has  just  been  exhibited. 
As  to  what  changes  I  made  in  that  letter,  why,  in  the  draft 
that  was  sent  to  me  there  was  a  statement  as  to  the  mone¬ 
tary  value  of  this  plant.  I  struck  that  out.  There  wras  a 
statement  which  I  considered  might  reflect  on  some  of  the 
other  Washington  Companies,  and  I  struck  that  out.  I 
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then  had  the  letter  written  and  signed  it,  and  sei^t  it  to  Mr. 
Earnest.  Thereupon,  the  following  occurred : 

“Q.  Mr.  Parsons,  will  you  please  state  whetheij  the  state¬ 
ments,  that  you  believed  the  statements  made  in  this  letter 

of  June  21, 1928,  Plaintiff’s  Exhibit  No.  16,  were  true? 

\m 

Mr.  Jackson:  Now,  we  have  the  same  objection,  your 
Honor.  The  credibility  of  the  witness  is  not  und^r  inquiry, 
as  to  anything  that  he  believed  about  those  statements. 

The  Court:  But  the  question  is,  whether  hb  believed 
those  statements,  when  he  was  making  them,  \^rere  true. 
That  is  in  issue  here.  I  will  overrule  the  objection. 

Mr.  Jackson:  But  not  as  to  interpreting  the  letter. 

The  Court:  Not  interpreting  the  letter,  but  v/hether  or 
not  he  believed  the  statements  in  that  letter  were  i;rue  when 
he  made  them.  That  is  an  issue  of  this  case.  I  understand 
false  representation  to  be  actual  misrepresentations  made 
with  the  intent  to  deceive,  and  they  must  be  falsd,  must  be 
knowm  to  be  false  or  made  with  reckless  disregard  to  the 
truth,  and  must  be  made  with  intent  to  deceive. 

370  Mr.  Jackson:  Yes,  but  his  belief  does  ncj>t  resolve 
the  question  of  truth  or  falsity  of  the  statement. 

The  Court :  I  understand  that,  but  the  question  of  the  de¬ 
termination  of  his  good  faith  in  making  the  statement  is  an 
issue  in  the  case.  I  will  overrule  the  objection. 

Mr.  Jackson:  We  will  take  an  exception,  your  Efonor? 

The  Court:  Yes. 

Mr.  Bailey:  Will  the  Reporter  read  the  question? 

Mr.  Jackson:  Would  your  Honor  mind  looking  at  the 
Brown  case  in  that  connection? 

The  Court :  No,  not  if  you  have  it  there. 

Mr.  Jackson:  I  will  send  for  it.  I  think  that  it  is | very  im¬ 
portant  in  that  connection.  It  is  13  Appeals,  pill  you 
please  get  it  (addressing  a  court  attache). 

The  Court :  Will  you  take  up  something  else  in  tjie  mean¬ 
time? 

Mr.  Jackson :  I  noted  an  exception,  your  Honor. 

Mr.  David:  Yes,  will  your  Honor  allow  us  an  e 

The  Court :  I  am  reserving  action,  and  am  asking  him  to 
take  up  something  else,  until  I  see  that  case.” 

As  to  when  did  I  next  come  in  contact  with  any  members  of 
the  Capitol  company,  any  officers  of  the  Capitol  company, 

18— 6029a  i 
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oh,  not  for  months  afterwards.  I  think  it  was  about  the 
middle  of  January,  1929, 1  came  down  to  Washington  to  see 
how  they  were  getting  along  with  some  title  points,  and  with 
a  view  to  seeing  how  they  were  handling  matters,  and  their 
methods  on  title  examinations.  I  spent  a  morning  here.  I 
saw  Mr.  Springston  and  Mr.  Miller  and  Mr.  Weinstein.  I  do 
recall  Mr.  Springston  and  Mr.  Weinstein  going  to  New 

371  York  in  the  summer  of  1928.  They  came  to  New  York. 
Mr.  Springston  came  to  New  York  in  the  fall  of  1928, 

once  with  Mr.  Weinstein,  and  with  another  gentleman  then, 
Mr.  Spruce.  They  came  up  to  New  York  to  talk  to  us  about 
our  method  of  handling  business  in  New  York,  taking  in  busi¬ 
ness  and  handling  it,  and  writing  and  issuing  policies,  and 
closing  titles,  and  at  one  time  they  were  there  two  or  three 
days,  and  I  took  them  around  to  see  the  company,  showing 
them  how  we  closed  titles  in  New  York,  and  how  we  reported 
them;  how  we  took  them  in,  our  methods  of  accepting  de¬ 
posits  and  the  various  forms  of  receipts  that  we  gave.  And 
then,  on  another  time,  Mr.  Spruce  and  Mr.  Springston  came 
to  New  York.  They  were  there,  and  I  similarly  answered 
title  questions,  i  Their  visit  and  my  explanations  had  to  do 
entirely  with  the  title  business.  As  to  when  did  I  first  learn 
that  any  use  was  being  made  by  the  Capitol  company  of  the 
publication  of  the  letter  of  June  21,  1928,  sometime  in  the 
year  1930,  it  came  to  my  knowledge  for  the  first  time.  I 
think  Mr.  McNeal  told  me.  As  to  when  did  I  first  learn  that, 
that  was  about  its  use  in  connection  with  some  circular.  I 
did  not  know  anything  about  its  use  in  connection  wfith  any 
newspaper  advertisements  until  we  were  before  Judge 
O’Donoghue,  here  last  June.  I  absolutely  never  knew  that  it 
was  published  in  any  newspaper  until  last  June  in  the  trial 
of  the  equity  case.  I  did  not  know  it. 

Thereupon  the  following  occurred : 

The  Court:  I  will  take  this  up  at  the  conclusion  of  the 
morning  session. 

Mr.  Bailey :  I  want  now  to  only  ask  him  in  respect  to  this 
particular  matter.  I  have  two  questions  to  ask  him  in  respect 
to  that. 

The  Court:  Very  well.  Have  you  anything  to  the 

372  contrary? 

Mr.  Y andoren :  I  was  looking  at  this  Browning  case 
at  the  moment.  I  think  Colonel  Bailey  has  some  authorities. 
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Mr.  Bailey :  I  have  some  authorities.  I  have  a  number  of 
authorities,  if  your  Honor  please,  on  the  questioh  of  intent. 

The  Court :  This  is  not  on  a  question  of  intent ;  but  on  the 
question  of  belief. 

Mr.  Bailey:  Just  question  of  belief. 

The  Court :  Now,  you  have  asked  him  about  this  letter  that 
has  become  to  be  known  as  the  Parsons  letter. 

Mr.  Bailey:  Yes,  sir;  that  is,  whether  he  thoughjt,  whether 
he  believed  those  to  be  true  statements  at  the  time,  and  they 
were  intended  to  be  true  at  the  time  that  they  wjere  made. 
I  have  some  cases  directly  in  point  on  that. 

The  Court :  Well,  will  you  let  me  have  them? 

Mr.  Bailey:  Yes,  sir. 

The  Court :  In  view  of  the  importance  of  this  question,  I 
will  excuse  the  Jury  until  half  past  one  o’clock. 

Thereupon  the  jury  withdrew  from  the  court  i*oom  and 
the  pending  question  was  argued  by  counsel.  Aj;  the  con¬ 
clusion  of  the  argument,  the  following  occurred :  | 

The  Court :  There  is  one  statement  in  this  exhibit  that  the 
experts  have  examined  this  plant  and  have  pronjounced  it 
to  be  one  of  the  finest  title  plants  in  existence.  j 

Mr.  Bailey:  Yes.  | 

The  Court :  Here  is  an  expert,  and  if  they  did  not  examine 
could  he  make  that  statement  of  his  own  personal  knowledge. 
If  that  statement  is  left  out  I  think  you  could  ask  him 

about  it. 

Mr.  Bailey:  We  could  ask  him  if  that  wa^  done. 
373  The  Court :  I  think  you  could  ask  him  thit. 

Mr.  Bailey:  Yes.  1 

The  Court:  You  could  not  ask  him  as  to  his  belief  about 
that — he  stated  that  he  himself  had  done  that. 

Mr.  Vandoren:  That  is  all  right.  The  evidence  shows 
that. 

Mr.  Bailey:  I  can  ask  him  about  the  parts  of  tlje  letter, 
subject  to  your  Honor’s  ruling. 

The  Court:  You  can  ask  him  as  to  one  sentence  it  a  time 
and  I  can  rule  on  each  question. 

Mr.  Bailey :  All  right. 

Mr.  David :  Just  a  moment.  There  is  one  point  that  has 
not  been  bruoght  out,  and  to  which  I  wish  to  call  yoir  atten¬ 
tion,  and  that  is  this :  There  was  no  plea  in  this  cas^  setting 
out  any  affirmative  defense,  and  therefore  no  grdund  on 
which  they  can  offer  affirmative  defense  in  this  case^ 
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Mr.  Bailey :  There  is  the  denial. 

The  Conrt:  Denial  that  the  officers  made  these  state¬ 
ments. 

Mr.  David:  But  they  are  undertaking  to  meet  that  by 
way  of  affirmative  proof  and  we  object  to  it  on  that  ground. 

The  Court:  You  undertook  to  show  that  they  were  false, 
did  you  not  f 

Mr.  David:  Yes,  sir. 

The  Court :  And  they  have  denied  that. 

Mr.  David:  There  is  no  affirmative  defense  set  up  in  the 
plea. 

The  Court :  I  see  no  need  for  setting  that  up. 

Mr.  Bailey:  No,  sir. 

The  Court:  The  burden  is  upon  you  to  prove  the 
374  falsity  of  the  statements. 

Mr.  David :  Yes. 

The  Court :  And  such  a  defense  is  permitted. 

Mr.  David:  And  we  object  on  another  ground,  that  is, 
following  the  ruling  of  the  case  in  Thirteenth  Appeals,  as 
we  read  that  case,  that  the  belief  of  the  witness  is  no  defense. 

Mr.  Vandoren:  But  the  question  of  intent  is  directly  in¬ 
volved  in  this  case. 

The  Court :  I  think  so. 

Mr.  Bailey :  Then  I  may  ask  the  witness  the  question  with 
respect  to  each  sentence,  whether  he  believe-  the  statements 
therein  contained  to  be  true. 

The  Court*.  Yes. 

Mr.  Bailey :  In  my  direct  examination  I  shall  take  up  each 
paragraph. 

The  Court :  Each  sentence. 

Mr.  Bailey:  Yes,  sir. 

Mr.  Vandoren:  Each  separate  statement. 

The  Court:  Yes. 

Mr.  David:  Has  your  Honor  ruled  on  this  question  as 
yet. 

The  Court :  No,  except  to  the  question  as  asked. 

Mr.  David:  We  had  better  wait  until  the  questions  are 
asked. 

The  Court :  Then  make  your  objection. 

Mr.  David :  Yes,  sir. 

The  Court :  I  have  indicated  how  he  may  ask  the  question. 

Mr.  Bailey:  Well,  I  will  separate  it  as  to  each  state¬ 
ment. 
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375  Mr.  Vandoren:  Yes. 

The  Court:  I  have  said  I  would  rule  as  to  each 
separate  question. 

Mr.  Bailey:  I  understand  that  I  can  question  on  the 
entire  letter,  by  taking  it  up  separately — I  do  not  want  to 
do  anything  that  is  not  in  accord  with  your  Honor’s  ruling; 
I  shall  ask  the  question  with  respect  to  each  sentence  in 
the  entire  letter  and  permit  counsel  to  object  before  the 
witness  answers. 

The  Court:  Yes.  I  sustained  the  objection  to  the  ques¬ 
tion  as  heretofore  asked. 

Mr.  Bailey :  And  your  Honor  allows  us  an  exception  to 
that  ruling? 

The  Court:  Yes. 

Thereupon  the  examination  of  the  witness  continued  as 
follows : 

By  Mr.  Bailey: 

Q.  My  question  is  whether  you  believed  the  following 
statement,  appearing  in  the  first  sentence  of  th£  letter  of 
June  21,  1928,  is  true: 

i 

“It  is  a  source  of  great  satisfaction  to  us  to  contemplate 
the  arrangements  recently  completed  by  the  officials  of  our 
company  with  the  Capitol  and  Guarantee  Company,  Inc. 
The  affiliation  of  our  companies  is  the  consummation  on  our 
part  of  a  desire  to  establish  permanent  relations  with  an 
organization  in  Washington  that  can  and  will  give  the  resi¬ 
dents  of  the  Capital  of  the  United  States  reliable  p,nd  rapid 
title  service,  and  to  place  the  resources  of  this  company  at 
the  disposal  of  Washington  residents  and  business  men.” 

j 

To  which  objection  was  made  by  counsel  for  plaintiff,  which 
was  overruled,  and  the  witness  answered,  “Yes,  I 

376  believe  that  to  be  true.” 

Now  I  ask  you  in  respect  to  the  following  sentence  in  the 
same  letter  of  June  21,  1928,  which  states : 

“You  can  personally  assure  the  business  men  and  others 
interested  in  your  project  that  the  New  York  Title  and 
Mortgage  Company,  with  its  capital  funds  of  ovei^  $60,000,- 
000,  stands  ready  at  all  times  to  substantiate  our  contract 
to  indemnify  and  guarantee  the  titles  to  real  property  in 
Washington,  D.  C.,  Montgomery  and  Prince  Georges 
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Counties,  Maryland,  and  Arlington  and  Fairfax  Counties, 
Virginia,  when  passed  and  approved  by  your  company.’ ’ 

I  did  believe  that  to  be  true. 

Q.  I  will  ask  you,  in  respect  to  this  sentence  whether 
you  believe  this  sentence  to  be  true  at  the  time  you  wrote 
this  letter  on  June  21,  1928? 

“It  gives  me  personal  pleasure  to  add  my  commendation 
to  their  voice  and  to  say  that  you  have  one  of  the  most 
remarkable  title  systems  that  it  has  been  my  lot  to  inves¬ 
tigate.” 

Witness :  I  did  believe  it  to  be  true. 

By  Mr.  Bailey: 

Q.  And  the  following  statement: 

“The  plant  itself,  in  my  opinion,  is  worth  a  very  high 
figure  as  it  stands  today  and  I  know  it  will  be  a  distinct 
benefit  to  the  City  of  Washington  to  be  able  to  get  the  type 
of  service  your  company  will  afford  it.” 

Did  you  believe  that  to  be  true  when  you  wrote  it?  A. 
Yes,  I  did  believe  it  to  be  true. 

Mr.  Bailey :  And  the  last  sentence : 

“I  am  confident  that  when  the  people  of  Washington 
realize  the  character  of  service  you  are  able  to  render,  and 
its  obvious  advantages  to  them,  they  will  avail  themselves 
of  it.” 

377  Did  you  believe  that  statement  to  be  true?  A.  I  did 
believe  it  to  be  true. 

Witness,  asked  to  state  for  what  purpose  or  purposes  he 
intended  this  letter  to  be  used,  answered,  why,  I  thought 
I  was  putting  that  letter  in  the  hands  of  Judge  Earnest  to 
use  to  convince  anybody  that  had  any  doubts,  if  any,  about 
that  company’s  writing  title  insurance  that  it  was  able  to 
write  title  insurance.  I  did  not  have  any  stock  selling  cam¬ 
paign  in  mind  when  I  wrote  that  letter. 

Going  back  to  the  time  I  was  in  Baltimore,  when  I  was 
down  there,  I  did  make  an  investigation  as  to  Mr.  Wein¬ 
stein’s  standing.  I  had  inquired  before  going  to  Baltimore 
of  a  young  man  in  our  office  who  came  from  Baltimore,  one 
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of  the  title  attorneys  who  had  been  in  College  with  Mr. 
Weinstein,  and  he  told  me  that  Mr.  Weinstein’s  reputation 
was  excellent  both  as  a  man  and  as  a  lawyer.  When  we 
got  to  Baltimore,  after  we  had  looked  at  this  plakt  we  went 
to  Neubauer ’s  office  again,  and  while  there  we  had  a  credit 
agency’s  report  on  some  six  or  seven  namqs.  As  to 
whether,  apart  from  going  to  the  Credit  Bureah,  what,  if 
anything,  did  I  do  in  making  an  examination  of  jWeinstein, 
I  asked  Mr.  Neubauer  what  Mr.  Weinstein’s  [reputation 
was,  and  as  I  recall  it,  Mr.  Neubauer  stated  that  he  did 
not  know  Mr.  Weinstein  very  w^ell,  but  what  he  had  heard 
of  him  was  good.  The  printed  reports  were  gotten  while 
we  were  in  Baltimore ;  they  were  ordered.  I  would  not  say 
we  got  them  while  we  were  there,  although  I  think  we  did — 
I  think  we  got  them  in  New  York  the  following  day.  There¬ 
upon  witness  was  handed  letter  dated  May  11[,  1928,  to 
Mr.  E.  M.  Weaver  from  John  J.  Neubauer,  aid  he  was 
asked  to  state  when  he  first  saw  that  letter,  and  answered, 
I  think  I  saw  that  about  that  date ;  and  by  that  I 
378  mean,  the  date  which  the  letter  bears,  'this  letter 
came  to  our  office  the  following  day,  or  possibly  the 
day  after,  and  this  was  a  part  of  the  information  on  which 
I  relied  in  writing  the  letter  of  June  21,  1928. 

Thereupon  letter  of  May  11,  1928,  Newbauer  to  Weaver, 
was  offered  and  received  in  evidence,  marked  defendant’s 
exhibit  No.  8,  and  is  in  words  and  figures  as  follows : 

4  4  Real  Estate  Title  Company,  Keyser  Building, 

Baltimore,  Md. 

May  1,1, 1928. 

Mr.  E.  M.  Weaver, 

Assistant  Secretary,  New  York  Title  &  Mortgage 
Company, 

New  York,  N.  Y. 

Dear  Mr.  Weaver: 

Pursuant  to  my  letter  of  yesterday  concerning  informa¬ 
tion  as  to  the  several  attorneys  in  Washington  exposing 
the  Capitol  Title  Company,  I  am  enclosing  herevdth  Brad- 
street  report  which  I  think  is  the  result  of  a  suggestion 
from  the  writer  that  they  should  be  able  to  locate  the 
address  of  their  subject. 
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You  will  note  some  confusion  on  the  report  of  Dr.  Mark 
D.  Finley. 

If  I  can  be  of  any  further  service  to  you  in  this  regard, 
please  advise. 

Very  truly  yours, 

JOHN  J.  NEUBAUER.” 

Now  in  reference  to  Mark  D.  Finley,  Washington,  D.  C. 

“Investigation  reveals  that  there  is  no  one  by  the  name 
of  Dr.  Mark  D.  Finley  connected  with  the  Merchants  Bank 
&  Trust  Company,  but  there  is  a  Dr.  Mark  F.  Finley  who 
has  an  account  at  the  Merchants  Bank  &  Trust  Corn- 
379  pany  and  is  engaged  in  practicing  medicine  from  his 
residence  1928  I  Street,  Northwest.  There  is,  how¬ 
ever,  a  Dr.  Mark  F.  Finley,  Sr.  and  a  Dr.  Mark  F.  Finley, 
Jr.  Will  you  please  advise  us  if  this  is  the  subject  inquired 
for  and  whether  you  want  a  report  on  the  Senior  or 
Junior.” 

“Subject:  Elliot  H.  Thomson: 

“Subject  is  not  engaged  in  any  mercantile  business,  but 
is  in  the  employ  of  the  Washington  Loan  &  Trust  Com¬ 
pany,  his  title  being  that  of  publicity  manager  for  that 
bank.  While  the  exact  figure  of  his  income  could  not  be 
determined  at  the  present  time,  he  is  thought  to  be  in 
receipt  of  a  good  income. 

“The  real  estate  records  of  the  District  of  Columbia  show 
the  residence  at  1357  Oak  Street,  Northwest,  assessed  in 
the  name  of  his  wife,  Margaret  R.  Thomson,  at  $7,481,  the 
property  having  been  in  her  name  for  a  number  of  years, 
although  she  has  a  substantial  equity  in  this  home,  it  is 
not  considered  directly  available  for  his  personal  or  busi¬ 
ness  obligations,  being  held  in  the  name  of  his  wife.  He 
is  reported  to  maintain  a  satisfactory  banking  account;  is 
not  stated  to  have  sought  accommodations.  Authorities 
consulted  are  of  the  opinion  that  he  would  not  obligate 
himself  except  in  good  faith,  but  do  not  offer  a  close  esti¬ 
mate  of  his  net  worth  at  this  time. 

“Trade  Opinions:  Payments  prompt;  owes  nothing; 
Comments:  Terms  30  and  60  days.  Dealing  since  1924. 
Satisfactory  account. 

“Subject  has  been  in  the  employ  of  the  Washington  Loan 
&  Trust  Company  for  a  number  of  years,  has  met  with 
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some  success  while  in  the  employ  of  that  concern,  is  highly 
regarded  by  his  employers.  He  has  made  his  residence  at 
1357  Oak  Street,  Northwest,  since  prior  to  1917,  is 

380  well  thought  of  personally  by  those  acquainted  with 
him  in  the  immediate  vicinity.” 

“Subject:  George  B.  Springston:  | 

“Subject  is  found  to  be  engaged  in  the  general  law  prac¬ 
tice,  with  offices  at  the  above  address — 600  F  Street, 
N.  W.  Aside  from  his  law  practice,  he  is,  alsb,  found  to 
be  employed  as  a  coach,  athletic  coach  and  director,  at  the 
American  University,  and  is  reported  to  receive  a  salary 
of  around  $2,000  per  year  from  that  positioni  His  law 
practice  is  not  large  at  the  present  time;  he  |is  thought 
mainly  dependent  upon  his  earnings  from  t^ie  athletic 
directorship  for  support. 

“The  real  estate  records  of  the  District  of!  Columbia 
show  no  property  assessed  in  his  name,  and  it  is! not  known 
to  be  possessed  of  any  personal  means  of  consequence, 
aside  from  a  small  automobile  and  office  furnishings,  which 
are  not  thought  to  have  a  value  of  over  $400  at  this  time. 
Those  consulted  do  not  offer  a  close  estimate  of  his  net 
worth,  but  are  of  the  opinion  he  would  not  obligate  himself 
other  than  in  good  faith. 

“Trade  Opinions:  We  locate  no  accounts  in  hfs  name  at 
this  time. 

“Subject  has  been  engaged  in  the  practice  qf  law  for 
the  past  three  years;  has,  also,  been  connected  with  the 
American  University  for  that  period  of  time.  Prior  to  tak¬ 
ing  up  these  enterprises,  subject  was  a  student  at  the 
George  Washington  University,  taking  a  post-graduate  law 
course.” 

I 

“  William  C.  Taylor,  1010  Vermont  Avenue,  Northwest. 

“Subject  is  an  attorney  by  profession  and  at  tfye  present 
time  maintains  office  at  the  Denrike  Building,  1010 

381  Vermont  Avenue,  Northwest,  where  he  is  a  member 
of  the  law  firm  of  Taylor  &  Mooers.  He  has  been 

practicing  law  in  Washington,  D.  C.,  for  the  past  five  or  six 
years  and  authorities  state  he  controls  a  fair  practice  and 
his  income  averages  around  $5,000  to  $6,000  per  annum. 
Beal  estate  records  of  the  District  of  Columbia  do  not  show 
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any  property  assessed  in  his  name  and  authorities  con¬ 
sulted  are  of  the  opinion  he  represents  some  means  in  the 
way  of  investments,  but  no  close  estimate  of  his  net  worth 
is  offered,  and  he  is  regarded  responsible  for  any  reason¬ 
able  credit  requirements. 

“A  thorough  canvass  of  the  trade  in  Washington  fails  to 
find  where  he  has  been  obtaining  credit  in  his  own  name. 

“He  resides  at  1400  21st  Street,  Northwest  and  prop¬ 
erty  at  that  address  is  not  of  record  in  his  name.  He  has 
maintained  an  office  in  the  Denrike  Building  for  the  past  two 
years.  Personally  is  well  regarded.’ ’ 

“John  Paul  Earnest: 

“Subject  is  engaged  in  the  general  law  practice,  main¬ 
taining  offices  at  600  F  Street,  Northwest,  this  city.  Sub¬ 
ject  is  at  this  time  reported  in  control  of  a  good  income 
from  his  practice,  is  stated  to  have  accumulated  some  mod¬ 
erate  means  during  a  long  career  in  that  profession ;  which 
is  chiefly  represented  by  securities  of  a  staple  nature.  The 
real  estate  records  of  the  District  of  Columbia  show  no 
property  assessed  in  his  individual  name,  but  we  find  his 
wife,  Elizabeth  G.  Earnest,  however,  assessed  with  property 
located  at  3718  Huntington  Street,  Northwest,  together 
with  the  lot  adjoining,  the  property  being  assessed  at 
$18,123,  regarded  worth  conservatively  $30,000,  subject  to 
only  a  very  nominal  encumbrance  at  the  present  time.  Au¬ 
thorities  consulted  at  the  present  time,  while  not 
382  offering  a  close  estimate  of  net  worth,  are  of  the  opin¬ 
ion  that  he  would  not  obligate  himself  other  than  in 
good  faith. 

“Trade  Opinions:  Payments  prompt;  owes  nothing; 
Comments:  At  this  time,  verv  satisfactorv  account.  Deal- 
ing  a  number  of  vears. 

V— 7  V 

“Subject  has  been  engaged  in  the  practice  of  law  in  Wash¬ 
ington,  D.  C.,  for  a  number  of  years,  is  found  to  be  regarded 
a  capable  attorney,  one  who  gives  his  practice  his  close  and 
entire  attention.  His  son,  John  P.  Earnest,  Jr.,  is  a  prac¬ 
ticing  physician.  Subject  is  found  to  be  well  regarded  per¬ 
sonally,  is  thought  to  have  met  with  moderate  of  degree  of 
financial  success  and  is  not  thought  he  would  obligate  him¬ 
self  except  in  good  faith.” 
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There  appears  to  be  duplicates  of  some  of  these. 

Letter  on  the  Letterhead  of  Simon,  Koehigsberger, 
Young  &  Brez,  340  Woodward  Building,  Washington,  D.  C., 
under  date  of  May  9,  1928,  to  Messrs.  Neubauer,  Walker  & 
Llewelyn,  Keyser  Building,  Baltimore,  Maryland: 

“Simon,  Koenigsberger,  Young  &  Brez  (Letterhead),  340 
Woodward  Building,  Washington,  D.  (Jl. 

|  I 

Majj  9,  1928. 

“To  Messrs.  Neubauer,  Walker  &  Llewelyn, 

Keyser  Building, 

Baltimore,  Maryland. 

4  ‘  Gentlemen  : 

“In  reply  to  your  letter  of  May  3,  in  which  you  inquire 
as  to  the  business  ability,  integrity,  honesty  and  so  forth 
of  certain  persons,  we  beg  to  advise  as  follows :  j 

“John  Paul  Earnest:  Practitioner  of  many  yejars  stand¬ 
ing  ;  legal  ability  and  integrity  of  the  highest  order ;  prob¬ 
ably  not  much  business  ability;  not  very  successful  as  a 
lawyer,  but  very  able  technical  lawyer. 

“William  C.  Taylor:  Formerly  Deputy  Register  of 
383  Wills;  fair  legal  ability,  particularly  probate  mat¬ 
ters  ;  financial  standing  fair ;  integrity  of  t jie  highest 
order.  | 

“William  S.  Parks:  Do  not  know  him.  I 

“George  P.  Springston:  Attorney;  we  believe^  recently 
admitted  to  the  bar;  do  not  know  anything  aboutj  him,  but 
probably  light.  j 

“Elliott  H.  Thomson:  We  do  not  know  him,  bi^t  his  con¬ 
nection  with  the  Washington  Loan  and  Trust  Company  is  in 
his  favor. 

“The  foregoing  information  is  all  we  are  able  to  give  you 
without  an  investigation.  If  you  desire  us  to  investigate 
further  we  shall  be  glad  to  do  so.” 

Thereupon,  on  cross-examination  by  Mr.  Jackson,  wit¬ 
ness  testified  as  follows:  j 

Referring  to  the  conference  in  New  York,  April  17,  1928, 
to  which  I  have  testified,  I  do  not  recall  Mr.  Earnest  saying 
at  that  interview  that  he  desired  the  New  York  Company 
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to  send  competent  title  experts  to  Baltimore  to  examine 
this  plant.  As  to  whether  I  recall  that  he  was  taking  largely 
the  statements  of  Mr.  Weinstein  as  to  what  was  there;  that 
he  was  not  a  title  man  and  that  before  we  went  further 
he  wanted  a  report  from  the  title  experts  from  the  New 
York  Company,  my  recollection  is  contrary  to  that;  Mr. 
Earnest  stated  that  he  had  a  very  high  opinion  of  that 
plant;  that  he  had  seen  it  and  regarded  it  highly  and  that 
he  wanted  me  to  see  it.  He  did  not  tell  me  what  he  wanted 
my  opinion  for.  j  He  did  not  tell  me  he  wanted  my  opinion 
as  a  title  expert,  not  at  that  time.  He  told  me  he  wanted 
to  get  this  agency  contract,  and  he  had  been  telling  Mr. 
McNeal  and  Mr.  Weaver  that,  and  that  his  opinion  of  it 
was  good  and  he  suggested  that  we  confirm  it.  As  to 
whether  he  did  tell  me  that  he  wanted  the  confirma- 
384  tion  of  the  value  of  this  plant  before  we  entered  into 
this  contract,  why,  he  told  us — he  suggested  that  it 
would  be  a  good  thing  for  us  to  go  down  on  behalf  of  the 
company  and  see  the  plant,  if  it  was  as  he  reported  it  to 
be,  and  as  Mr.  Weinstein  had  said  it  was.  He  did  not  say 
that  he  wanted  us  to  confirm  the  information  he  had  given 
us;  he  suggested  that  we  confirm  it.  As  to  what  did  Mr. 
McNeal  tell  me  with  respect  to  the  proposed  inspection  at 
Baltimore  of  this  plant;  what  instructions  did  he  give  me 
and  Mr.  Weaver,  he  just  said,  “I  think  you  and  Weaver 
had  better  go  down  and  look  at  this  plant  and  see  what 
you  think  about  it.”  He  did  not  tell  me  what  sort  of  in¬ 
formation  he  wanted  me  to  get.  As  to  whether  it  was  to 
be  a  cursory  examination  or  otherwise,  well,  he  asked  us 
to  go  down  there  and  look  at  the  plant;  he  did  not  elabo¬ 
rate  on  that,  as  I  recall  it.  And  we  went  down  there  and 
I  think  we  arrived  just  ahead  of  lunch,  an  hour.  We  did 
not  make  any  inspection  of  the  plant  before  lunch.  I  think 
we  returned  from  lunch  in  the  neighborhood  of  half  past 
one  o  ’clock ;  I  should  say  about  that  time.  As  to  how  long 
we  remained  in  the  offices  of  Mr.  Weinstein  after  lunch, 
or  in  the  office  where  the  plant  was  located,  well,  we  went 
to  Mr.  Weinstein’s  office  first  and  were  there  a  few  min¬ 
utes;  and  were  around  there,  I  think,  in  Mr.  Weinstein’s 
office,  two  hours  possibly;  about  that.  As  to  where  the 
plant  was  located,  with  reference  to  Mr.  Weinstein’s  office, 
well,  it  was  the  part  of  the  plant — a  part  of  the  plant  was 
actually  in  Mr.  Weinstein’s  private  office;  some  people 
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were  working  in  there.  As  to  how  long  we  werq  there  dis¬ 
cussing  this  plant  with  Mr.  Weinstein,  I  should  say  about 
two  hours;  that  is  my  estimation  of  it.  As  to  how  much 
of  that  time  would  I  say  in  receiving  information  from 
Mr.  Weinstein  concerning  the  nature  of  the  plant 

385  itself,  oh,  as  we  went  from  book  to  bobk  there  I 
would  ask  questions  of  Mr.  Weinstein  and  Miss 

Pratt,  I  believe  is  the  name,  and  go  back  and  loqk  at  some 
of  the  other  books,  and  I  suppose,  roughly,  I  Should  say 
about  half  the  time  that  was  spent  there  was  tak^n  up  with 
Mr.  Weinstein.  I  should  think  that  about  half  qf  it  would 
be  with  him;  about  an  hour.  As  to  whether  the  actual  in¬ 
spection  of  whatever  plant  was  there,  I  spent  ap  hour  on, 
well  I  will  qualify  that;  of  course  as  I  was  talking  with 
Mr.  Weinstein  while  actually  looking  at  the  booki;  I  would 
look  at  one  of  the  books  and  he  would  point  out  something 
that  was  done  in  it ;  and  he  was  talking  to  me  as  I  was 
looking  over  the  books.  I  could  not  estimate  ijiow  much 
was  said  to  Mr.  Weinstein,  how  much  time  was  ^pent  with 
him  and  how  much  without  him.  As  I  recall  the  inspection 
took  about  an  hour,  of  the  two  hours  we  were  theije;  I  think 
that  is  right.  As  to  how  many  books  and  records  of  this 
plant  did  I  inspect  while  there,  oh,  I  should  think  fifteen 
or  twenty.  As  to  what  extent  did  I  make  an  inspection  of 
any  particular  book,  answered,  well,  I  looked  at  the  books, 
read  the  printed  items  on  these  slips  and  then  read  down 
the  columns  with  the  names  of  the  grantors  and  mortga¬ 
gors  as  the  case  may  be;  the  date  of  the  instrument;  and 
saw  the  system,  saw  how  it  worked  out;  and  I  4sked  Mr. 
Weinstein  to  point  out  to  me  the  records  of — hojv  far  the 
records  went;  and  he  said  that  while  they  had  tfiem  there 
they  had  not  all  been  put  on  the  books. 

With  spectial  reference  to  what  Mr.  Weinsteiiji  said,  in 
so  far  as  the  land  records  of  the  District  of  Columbia  were 
concerned,  did  I  make  an  examination  to  satisfy  i^iyself  as 
to  how  far  those  records  went  back,  why,  I  saw  the  items 
of  instruments  going  back  a  numbers  of  years>  as 

386  to  how  far  those  records  went  back,  why,  I  saw  the 
items  of  instruments  going  back  a  number  qf  years ; 

as  to  how  far  back,  well,  I  saw  some  going  back  to  1912; 
I  think,  1910.  I  did  not  make  any  examination  at  that  time 
which  conveyed  to  me  the  information  of  those  books  as 
to  how  far  back — we  will  say,  from  the  first  of  Mjay  when 
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I  made  this  examination — the  records  went  involving  all 
of  these  lots  and  parcels  in  the  District  of  Columbia.  I 
think  Mr.  Weinstein  told  me  that  this  work  had  been  done, 
and  I  took  his  word  for  it  in  part ;  I  verified  it  by  examina¬ 
tion. 

As  to  whether,  within  the  time  I  was  there,  it  would  be 
at  all  physically  possible  to  have  satisfied  myself,  from  a 
personal  inspection  of  those  books,  how  far  the  records 
were  completed,  involving  all  of  the  real  estate,  lots  and 
parcels;  how  far  back  those  records  went,  involving  the  lots 
and  pa  reels  in  the  District  of  Columbia,  answered,  I  could 
not  have  done  that ;  to  have  done  that  would  have  required 
time.  I  reallv  feel  that  it  would  have  taken  some  weeks. 
As  to  what  inspection  or  examination  I  made  of  any  books 
that  carried  information  as  to  judgments  in  the  District, 
I  saw  three  or  four  books  that  had  page  after  page  of  judg¬ 
ments,  arranged  in  alphabetical  order,  against  the  defend¬ 
ant,  and  the  plaintiffs,  in  court  actions.  I  did  make  an 
examination  to  see  how  far  those  judgments  went  back.  I 
think  I  did  satisfy  myself  that  so  far  as  the  money  judg¬ 
ments  were  concerned,  they  went  back  over  a  period  that 
covered  my  limit  of  judgments.  That  period,  I  think,  was 
ten  years.  I  remember  Mr.  Weinstein  having  told  us  that 
the  judgments  were  complete  but  that  the  real  estate  was 
not  all  in  the  books,  and  I  relied  primarily  on  what  he  told 
me;  he  showed  me  these  books  and  that  confirmed  what 
he  had  said  to  me.  I  did  not  rely  on  his  statement 
387  entirelv. 

As  to  whether  I  made  examination  of  the  judg¬ 
ment  books  to  ascertain  how  far  the  records  of  a  judgment 
went  back,  as  reflected  in  those  books,  apart  from  what  Mr. 
Weinstein  told  me,  answered,  oh,  yes;  I  remember,  Mr. 
Weinstein  saying  that  the  books  had  not  been  completed; 
that  all  of  the  judgments  had  not  been  put  in  there;  and 
I  was  satisfying  myself,  Mr.  Jackson,  as  to  the  system  and 
the  method  that  they  were  using,  and  as  to  the  facilities 
that  they  had  in  this  plant.  I  do  not — I  am  not  testifying 
that  I  saw  the  judgments  in  all  cases  entered  back  for  ten 
or  twenty  vears.  I  took  Mr.  Weinstein’s  word  to  the  extent 
that  he  said  that  they  had  all  been  taken  off  and  slips  had 
been  made,  but  that  they  had  not  been  put  in  the  book,  the 
entire  judgments  were  not  in  the  books  at  that  time.  I  did 

verify  the  statement  that  Mr.  Weinstein  made  to  me  bv 
•>  • 
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an  inspection  of  the  books  at  that  time.  Asked  as  to  how 
long  did  that  take,  oh,  I  don’t  know,  I  guess  ha^f  an  hour; 
maybe  three  quarters  of  an  hour  on  that  phase  0f  it.  I  am 
not  saying  that  in  the  course  of  half  an  hour  qr  an  hour 
I  was  able  to  examine  those  records  and  ascertain  whether 
they  carried  all  of  the  judgments.  What  I  am  saying  is, 
Mr.  Weinstein  had  not  stated  that  those  particular  books 
contained  all  the  judgments ;  he  said  that  they!  had  been 
collated  and  he  showed  me  a  number  of  slips  where  judg¬ 
ments  had  been  taken  off,  and  said  that  the  judgnfent  would 
be  entered  in  the  books,  and  I  did  not  inspect  each  of  the 
books  to  see  if  they  had  been  recorded  as  to  each  Judgment ; 
but  he  said  there  only  remained  the  collation  process.  He 
did  tell  me  that  only  a  part  of  the  judgment  rebords  had 
been  collated  or  classified;  and  I  myself  saw  w^here  they 
had  been — I  saw  entries  of  many  judgments,  court 
388  actions,  mechanics  liens,  and  other  minor  Jiens.  As 
to  whether  I  did  make  any  inspection  to  see  how 
complete  that  was,  other  than  seeing  the  booki  which  I 
looked  at,  which  was  one  of  a  series  of  similar  books,  I  did 
not  examine  every  name  on  them  to  see  whether  every 
name  had  been  carried  out;  no,  sir;  I  did  not;  1  did  not 
undertake  to  do  that.  I  am  not  able  to  say  just!  how  far 
t lie  entire  system  as  to  judgments  went  backj.  As  to 


whether -I  really  relied  mostly  on  what  Mr.  Weinbtein  told 
me  with  respect  to  that;  the  completeness  of  tha|t  part  of 
the  matter,  well,  I  was  relying  greatly  on  what  Mr.  Wein¬ 
stein  told  me;  yes,  and  Miss  Pratt.  He  did  tell]  me  that 
a  large  part  of  that  work  had  not  been  collated  aijid  classi¬ 
fied,  and  therefore,  was  not  available  in  judgment  books 
at  that  time.  He  said  that  the  collation  and  the  entry 
process  had  not  been  completed;  he  said  they  wbre  doing 
that  now;  that  they  had  their  force  at  work  on  thht.  I  did 
see  information  there  with  respect  to  equity  suijs  in  the 
District.  There  were  equity  entries  there.  My  answer 
with  respect  to  equity  proceedings  would  be  the  same  as 
covering  my  inspection,  already  testified  to  by  me  as  to 
the  law  side  of  the  court.  I  do  not  recall  seeing  any  in¬ 
formation  there  from  the  Register  of  Wills  officel  As  to 
whether  I  would  suggest  that  the  records  that  I  saw — at 
any  rate,  did  satisfy  me  that  they  could  produce  a  cer¬ 
tificate  or  an  abstract  of  title  complete  from  any!  records 
that  they  had,  why,  I  did  not  take  any  chain  of  titlh,  or  run 


288 


NEW  YORK  TITLE  &  MORTGAGE  COMPANY  VS. 


down  any  chain  of  title  myself;  I  did  not  do  that.  I  did 
not  give  an  order  for  an  abstract  or  certificate  of  title,  as 
to  any  given  piece  of  property,  to  see  how,  from  that,  they 
conld  produce  an  abstract  or  certificate.  When  I  went 
there,  I  did  not  have  any  information  with  respect  to  the 
peculiar  conditions  affecting  titles  and  title  examina- 

389  tions  in  the  district ;  no  detailed  knowledge ;  only 
general  knowledge.  I  have  never  examined  a  title 

in  the  District  of  Columbia.  As  to  whether  I  would  have 
knowledge  with  respect  to  the  local  conditions  in  the  Dis¬ 
trict  of  Columbia,  as  to  what  would  constitute  a  title  plant 
in  that  district,  why,  I  had  no  particular  knowledge  of  local 
conditions  in  the  District  of  Columbia;  I  did  not  possess 
that.  As  to  whether,  from  such  inspection  as  I  personally 
made  of  these  books  at  Baltimore,  would  I  say  it  is  possible, 
as  a  title  man,  to  take  those  books,  to  present  a  complete 
chain  of  title  as  to  any  given  piece  of  property  in  Washing¬ 
ton,  going  back,  we  will  say,  to  1792,  answered,  not  from 
the  books;  nor  as  far  back  as  1850  from  the  books,  but  you 
could  from  the  books,  as  far  back  as  1915,  I  mean,  they 
were  complete,  I  think  so.  As  to  whether  I  have  already 
said  that  the  books  did  not  purport  to  give  information 
with  respect  to  wills,  well,  I  have  never  regarded  that  as 
an  essential  part  of  a  title  plant.  That  is  an  examination 
phase. 

As  to  'whether,  supposing  I  had  an  order,  or  the  title 
plant  has  an  order — assuming  I  have  qualified  myself  as 
a  title  expert — for  an  abstract  of  title  with  respect  to  a 
piece  of  property,  and  there  is  no  record  of  any  transfer 
with  respect  to  that  piece  of  property  in  the  last  fitfy  years 
in  the  Recorder  of  Deeds  office,  and  would  make  such  in¬ 
formation  available,  to  enable  me  to  issue  certificate  or 
abstract  of  title,  no,  not  in  that  particular  case;  a  plant 
would  probably  not  supply  it,  if  you  supply  a  case  where 
no  deed  is  recorded  in  the  Recorder  of  Deeds’  office,  a  plant 
would  probably  not  supply  the  information.  That  par¬ 
ticular  case  would  require  a  special  title  search.  That 
might  become  information  in  presenting  a  certificate  or 
abstract  of  title  as  to  any  piece  of  property  in  that 

390  kind  of  a  case,  where  there  were  no  conveyances. 
Supposing,  for  instance,  John  Smith  resided  in  the 

District  of  Columbia  and  died  in  1920,  and  left  a  will  devis¬ 
ing  his  property  to  certain  designated  beneficiaries  in  that 
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will,  and  the  showing  that  you  had  from  this  title  plant  that 
you  saw  in  Baltimore  were  the  records  of  the  Recorder’s 
office  and  some  records  from  the  equity  courts^  you  would 
not  have  information  upon  which  you  could  sjafely  issue 
a  certificate  or  abstract  of  title  with  respect  to  tjiat  piece  of 
property.  I  would  not  issue  a  certificate  of  title  on  a  plant 
anyway ;  a  plant  is  only  a  means  toward  a  title  examination. 
In  that  particular  case  you  would  not  have  enough  there  to 
give  a  title  examiner  an  effective  chain  of  title  to  start  an 
examination  on.  You  are  citing  a  very  extremb  case,  and 
not  that  it  is  an  extreme  case  if  a  man  made  a  will,  but 
it  would  be  an  extreme  case  if  there  was  nothing  in  the 
recorder’s  office  from  an  executor,  trustee  or  assignee,  or 
anything  of  that  nature.  I 

As  to  whether  I  would  make  any  examination  of  that 
title  plant,  in  so  far  as  it  related  to  the  information  from 
the  recorder  of  deeds  office,  that  would  enable  me  to  say 
how  much  information  was  there  with  respect  to  deeds  in 
trust  as  contrasted  with  deeds  of  trust,  or,  I  di<fl  not  have 
any  such  consideration  as  that  in  mind.  I  was  looking  for 
a  system  whereby  were  recorded  instruments  of  any  char¬ 
acter  would  be  set  out  by  the  block  unit.  I  h4d  no  par¬ 
ticular  title  visions  in  mind ;  no,  sir.  I  did  not  se^  anything 
in  that  plant  that  gave  adequate  information  as  to  the 
records  of  a  particular  deed  in  trust,  of  record,  I  would 
not  look  for  that  in  a  plant  record.  That  is  a  matter  of 
title  examination.  As  a  title  man,  I  would  nevjer  base  a 
title  upon,  or  any  phase  of  it  upon  anything  appear- 
391  ing  in  a  plant.  Instruments  taken  off  by  the  ordi¬ 
nary  plant  take-off  man  are  not  to  be  relied  upon 
in  title  certificates.  That  would  be  developed  by  an  ex¬ 
amination  based  upon  a  chain  you  get  from  the  plant. 

As  to  whether  your  title  plant  is  complete,  ybur  chain 
would  agree,  indicate  a  reference  to  a  deed  in  trust,  a  deed 
of  trust  or  a  deed,  as  the  case  may  be.  It  woulcjl  give  the 
names  of  the  parties;  the  chain  title  of  instruments.  It 
would  do  so  in  one  case  equally  with  the  other,  jl  did  not 
make  any  examination  of  this  plant  to  satisfy  myself  as  to 
whether  or  not  where  a  description  in  a  particular  deed 
referred  to  a  part  of  a  lot  in  a  designated  blobk,  as  to 
whether  or  not  the  system  you  found  there,  carried  with 
it  a  description  of  that  particular  part  of  the  [lot;  that 
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would  have  covered  the  examination  of  a  particular  instru¬ 
ment.  I  did  not  sufficiently  inspect  that  plant  to  inform 
myself  as  to  whether  or  not,  where  the  particular  take-off 
from  the  recorder  of  deeds  office  did  not  refer  specifically 
to  a  lot  and  square  number,  but  referred  to  somthing  of 
that  kind,  and  designated  by  metes  and  bounds,  to  ascer¬ 
tain  whether  or  not  in  this  particular  lot  was  contained  the 
metes  and  bounds  of  a  given  piece  of  property ;  that  would 
have  involved  an  examination  of  particular  instruments; 
I  did  not  do  that.  I  do  not  recall  any  distinction  in  the 
classification  or  set-up  of  this  particular  plant  as  between 
Georgetown  and  what  we  know  here  as  the  City  of  Wash¬ 
ington.  I  had  no  such  thought  in  mind.  I  did  not  observe 
whether  or  not  this  particular  plant  contained  any  take-off 
as  to  any  particular  relating  to  Georgetown  proper  as 
against  the  City  of  Washington.  I  did  not  make  any  ex¬ 
amination  to  satisfy  myself  as  to  whether  or  not  this  par¬ 
ticular  plant,  for  the  information  derived  and  set  up  there, 
the  recorder  of  deeds  office  contained  any  informa- 
392  tion  with  respect  to  what  we  know  here  as  the  County 
of  Washington,  excluding  the  City  of  Washington 
and  Georgetown.  I  had  in  mind  no  particular  title  condi¬ 
tion  of  the  City  of  Washington. 

While  I  was  in  Baltimore  I  did  make  inquiry  with  respect 
to  the  title  experience  of  Mr.  Weinstein.  I  asked  this  Mr. 
Kline,  before  I  went  to  Baltimore,  about  Weinstein,  and  he 
spoke  of  him  as  being  a  very  brilliant  man,  who  had  consid¬ 
erable  experience  in  real  estate  work  and  a  man  of  good 
character.  He  spoke  very  highly  of  his  ability.  As  to 
whether  he  referred  specifically  to  his  title  experience,  he 
said  that  he  had  title  experience.  As  to  whether  he  told  me 
that  Weinstein  had  had  any  title  experience  in  the  District 
of  Columbia  except  what  he  was  getting  from  the  setting  up 
of  this  plant,  why,  I  do  not  remember  whether  he  said  he 
had.  I  think  he  had  searched  some  titles  in  the  District  of 
Columbia,  that  he  had  people  working  with  him  that  were 
experts  here  in  Washington.  He  praised  him  very  highly. 
I  ascertained  if  Mr.  Weinstein  had  had  any  experience  in 
title  examination  in  the  District  of  Columbia  at  the  time  I 
made  this  inspection.  I  think  Mr.  Weinstein  told  me  he  had 
had  title  experience  in  the  District  of  Columbia;  he  told 
me  that.  I  do  not  recall  when  Mr.  Weinstein  became  a 
member  of  the  bar.  I  do  not  know,  as  a  matter  of  fact,  that 
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he  never  had  any  experience  in  title  examination  in  the 
District  of  Columbia,  either  at  that  time  or  any  other  time. 
I  do  not  think  I  made  any  inquiry  to  get  that  information, 
one  way  or  another,  except  what  he  told  me.  I  Ijhink  I  just 
accepted  his  statement  on  that  point.  I  did  pot  have  a 
credit  report  on  the  Capitol  Title  &  Guarantee  Company 
similar  to  the  credit  report  with  respect  to  th^  personnel 
of  that  company.  I  felt  that  was  not  my  province. 

393  I  did  not  personally  make  any  effort  to  get  a  credit 
report  as  to  the  Capitol  Title  &  Guarantee  Company, 

that  is,  the  corporation.  As  to  whether  this  letter,  which 
has  been  referred  to  here  as  the  Parsons  letter  of  June  21, 

j  7 

1928,  was  written  without  any  such  inquiry,  or  vpthout  any 
such  knowledge  on  my  part,  my  answer  is,  that  iti  was  with¬ 
out  any  detailed  credit  inquiry  on  my  part.  I  dcf  not  think 
I  ever  had  any  investigation  made.  I  think  the  [New  York 
company  did  have  such  an  investigation  made  prior  to  the 
writing  of  that  letter.  I  think  our  people  did.  I  was  an 
attorney  in  the  matter.  I  came  down  to  advise  my  client. 
I  do  not  know  of  any  definite  formal  credit  repoft  that  the 
New  York  Company  got  on  the  Capitol  Title  &  guarantee 
Company.  I  think  that  we  made  an  investigation  and  con¬ 
sulted  people  that  we  knew  here,  on  that,  that  wie  thought 
that  were  worthy  of  belief  and  confidence.  Specifically,  as 
to  what  inquiry  I  have  knowledge  of  that  was  mpde  by  or 
on  behalf  of  the  New  York  Company  with  respect  to  the 
standing  and  set-up  of  the  organization,  stock  issiie,  or  pro¬ 
posed  stock  issue,  of  the  Capitol  Company,  beforp  I  wrote 
that  letter,  well,  the  talk  that  we  had  with  Mr.  Earnest,  Mr. 
Weinstein,  and  this  credit  information  that  we  about 
their  personnel,  and  there  might  have  been  other  inquiries 
conducted  by  them,  of  which  I  personally  do  not  [know.  I 
have  nothing  to  do  with  that.  I  did  undertake  to  get  in¬ 
formation  that  I,  myself,  considered  important  witjh  respect 
to  the  personnel  of  the  Capitol  Company,  and  I  personally 
did  not  go  beyond  that.  Of  my  own  knowledge  I  did  not 
know  that  the  New  York  Company  went  beyond  tl^at,  other 
than  I  have  testified.  I  have  referred  to  the  conversation 
which  I  had  with  Mr.  John  Paul  Earnest  over  the  telephone 
on  the  afternoon  of  June  20,  1928,  and  that  is  th^  correct 
date.  It  was  about  that  time.  He  called  me  on  the 

394  telephone.  As  to  the  purpose  for  which  he  called  me, 
why,  it  was  something  connected  with  some  blanks 
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that  he  wanted  sent  there,  or  some  inquiry  about  some 
blank,  or  something  of  that  kind.  I  have  forgotten  what  it 
was.  It  had  to  do  with  organization.  I  have  testified  that 
he  said  something  about  a  desire  to  get  a  certain  letter  from 
me ;  he  said  that  at  the  end ;  as  to  what  he  did  say  about  that 
letter  why,  he  said  that  I  had  been  down  here  and  had  seen 
this  plant,  and  had  expressed  the  same  opinion  that  he  had 
about  it,  that  it  was  a  good  plant,  and  he  asked  me  if  I 
would  have  any  objection  to  signing  a  letter.  He  was  good 
enough  to  say  that  he  thought  I  was  an  expert,  and  thought 
a  letter  from  me  might  be  of  some  evidence  to  people  who 
thought  perhaps  they  did  not  have  the  proper  title  facilities 
down  here.  That  was  substantially  what  he  said.  He  did 
not  tell  me  on  that  occasion  that  he  wanted  that  letter  for 
general  publicity  purposes ;  not  in  that  telephone  conversa¬ 
tion.  There  was  something  said  in  the  letter  enclosing  that. 
I  am  quite  sure  he  did  not  speak  of  that  in  the  telephone 
conversation.  He  did  not  tell  me  that  he  wanted  that  for 
publicity;  not  in  that  telephone  conversation.  I  do  recall 
having  testified  in  the  equity  suit.  Whereupon  the  witness 
was  asked,  ‘ 1  Did  you  not  testify  in  the  equity  suit  that  Mr. 
Earnest,  at  the  time,  had  requested  this  letter  which  was 
later  dated  June  21,  1928,  for  their  publicity  program?” 
and  the  witness  answered,  I  wish  you  would  read  me  my 
answer,  which  I  made  there,  Mr.  J ackson,  if  you  will. 
Question  was  deferred  until  counsel  could  find  the  page  in 
the  record. 

In  the  telephone  conversation  I  had  with  Mr.  Earnest,  I 
do  not  think  we  entered  into  any  particulars  or  detailed  dis¬ 
cussion  at  all  ^s  to  the  purposes  of  that  letter.  I  do  not 
think  that  I  went  into  any  details  about  it  other  than 
395  I  have  testified.  Mr.  Earnest  told  me,  in  effect,  that 
he  wanted  a  letter  giving  my  estimate  of  the  title 
plant,  well,  of  what  I  had  told  him  personally  before  that. 
He  said,  “you  have  told  me  that  you  thought  it  was  a  very 
excellent,  very  remarkable  plant,  and  I  would  like  to  have 
you  put  that  in  a  letter  for  me.”  I  told  him  that  if  he  would 
send  us  a  proposed  letter,  that  I  would  look  it  over  and  if 
I  thought  it  was  alright  I  would  sign  it.  That  was  about 
all  of  the  talk  that  was  had,  in  substance,  with  respect  to 
this  request  for  that  letter,  in  that  telephone  conversation. 
In  that  conversation  Mr.  Earnest  said,  “you  know,  we  are 
going  out  to  try  to  get  business,  title  business,  and  I  want 
to  be  able  to  satisfy  the  people  that  we  have  the  right  tools 
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to  work  with.”  He  said  that.  As  to  whether  I  am  quite 
sure  that  he  did  not  also  say  that  he  wanted  it  fqr  his  pub¬ 
licity  campaign,  and  whether  he  used  the  words  ^‘publicity 
campaign”,  in  that  connection,  I  do  not  recall  his  having 
said  that  in  that  telephone  call.  That  is  an  expression  that 
was  used  in  the  letter  of  enclosure.  I  do  not  think  that  he 
mentioned  publicity  campaign  in  those  terms,  in  that  tele¬ 
phone  call.  I  received  his  letter  of  June  20,  and  I  Jiave  read 
that  letter  since  I  have  been  testifying,  but  I  woijld  like  to 
see  it  again.  Thereupon  witness  was  handed  plaintiff’s 
exhibit  No.  15  and  he  was  asked  to  look  at  it  again  and 
state  if  that  refreshed  his  recollection  with  respect  to  the 
telephone  conversation ;  namely,  that  Mr.  Earnest  re¬ 
quested  this  letter  for  publicity,  for  the  publicity  committee 
of  his  company,  and  after  examining  the  letter,  witness 
answered,  I  still  do  not  recall  his  having  said  anything  in 
that  telephone  conversation  about  a  publicity  committee. 
The  talk  was  along  personal  lines,  and  then  he  skid  “you 
have  been  down  there  and  seen  that,  and  you  have 
396  expressed  your  opinion  to  me,  and  I  wouljd  like  to 
have  you  put  it  in  letter  form”.  That  is  I  the  sub¬ 
stance  of  what  he  said  at  that  time.  I  do  not  thinlj:  he  used 
the  words,  “publicity  campaign”  or  “publicity j  commit¬ 
tee”  in  that  telephone  talk  at  all  and  I  said  nothihg  about 
that,  one  way  or  the  other.  Thereupon  attention  of  wit¬ 
ness  was  called  to  a  later  expression  in  the  letter,  “This  will, 
of  course,  be  used  in  connection  with  our  advertising  and 
publicity  campaign  in  Washington,  D.  C.”,  and  was  asked, 
if  that  refreshed  his  recollection  as  to  the  fact  thai  he  said 
in  substance,  over  the  telephone,  that  that  was  jwhat  he 
granted  it  for,  answered,  no,  it  does  not.  I  recall,  when  I 
got  that  letter ;  that  is,  I  recall  that  is  the  first  tiipe  I  had 
heard  that,  that  I  had  heard  anything  about  any  publicity 
campaign. 

As  to  whether,  when  I  received  this  letter,  and  read  it, 
was  a  distinct  impression  made  on  my  mind  thai  it  was 
wanted  for  the  publicity  committee  of  the  company,  and 
was  to  be  used  in  connection  with  their  advertising  and 
publicity  in  Washington  and  suburbs,  X  will  say  that  I  think 
I  got  from  that  letter  the  distinct  impression  that  thfey  were 
going  to  make  use  of  my  letter  in  connection  with  a  cam¬ 
paign  to  get  business,  title  business,  for  the  company. 
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“Q.  Well,  there  is  nothing  said  of  that  sort  in  the  letter, 
is  there?  A.  There  is. 

“Q.  No  limitation?  A.  The  words,  “ title  business”  are 
not  mentioned  in  there;  no  sir.  That  was  the  definite  un¬ 
derstanding  I  had  with  respect  to  it. ’  9 

As  to  whether  I  did  regard  the  use  to  which  this  letter 
was  to  be  put,  and  for  which  Mr.  Earnest  was  re- 

397  questing  it,  in  his  letter  of  June  20,  1928,  as  of  any 
consequence  or  importance,  from  the  standpoint  of 

the  New  York  Title  &  Mortgage  Company,  whether  it  was 
to  be  used  in  a  limited  or  general  way  for  advertising  pur¬ 
poses,  I  certainly,  positively,  had  in  mind  at  all  times  that  I 
was  giving  that  letter  in  furtherence  of  our  duty  as  prin¬ 
cipal  under  this  agency  contract,  to  help  the  Washington 
company,  in  every  way  possible,  to  get  the  title  business 
for  the  benefit  of  both  parties  to  the  contract,  and  that  is 
absolutely  the  only  thing  I  had  in  mind.  Thereupon,  the 
attention  of  witness  was  called  to  plaintiff’s  exhibit  No. 
17,  being  the  covering  letter  of  June  21, 1928,  and  his  atten¬ 
tion  was  called  to  the  following  language:  “I  am  sending 
you  herewith  a  letter  which  I  have  been  pleased  to  sign  for 
use  in  connection  with  your  publicity  campaign,”  and  wit¬ 
ness  wras  asked  if  he  used  that  language  deliberately,  and 
answered,  “I  did.”  I  well  knew  that  they  had  a  publicity 
campaign  on  to  get  business,  and  I  knew  that.  I  certainly 
did  not  say  anything  about  the  sale  of  stock. 

In  the  conversation,  as  to  which  I  have  testified,  in  which 
Mr.  Weinstein  spoke  with  reference  to  an  item  of  $400,000, 
he  said  they  had  liquid  assets  of  $400,000  cash.  I  did  not 
ask  him  in  what  bank  that  was  deposited,  nor  did  I  make 
any  inquiry  or  investigation  to  ascertain  whether  that  was 
correct.  I  did  not  consider  that  to  be  my  duty;  that  was 
not  my  function  in  the  business.  I  recall  writing  the  letter 
of  May  3,  1928,  to  Mr.  Weinstein,  Plaintiff’s  Exhibit  No. 
30,  that  is  my  letter.  As  to  whether  I  had  taken  any  steps 
prior  to  the  writing  of  the  letter,  the  two  letters,  of  June 
21, 1928,  to  ascertain  as  to  what  the  stock  set-up  and  organi¬ 
zation  program  of  the  Capitol  Company  wras,  why,  there 
had  been  some  talk  at  this  conference  we  had  in  late 

398  May,  in  Washington,  about  their  set-up.  I  don’t 
think  I  personally  ever  developed  that  very  fully.  I 

was  there,  as  a  lawyer,  to  prepare  this  contract.  During 
this  period,  preliminary  to  the  contract  of  June  4,  1928,  I 
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never  undertook  to  make  any  suggestion  to  the  Capitol 
Company,  or  any  of  its  officers  with  respect  to  taking  up 
with  them  the  set-up  of  the  organization,  the  stock  issue, 
and  the  personnel,  in  so  far  as  the  approval  thereto  of  the 
New’  York  Company  was  concerned.  I  did  not  do  that.  I 
had  nothing  to  do  with  the  stock  at  all;  nothing  whatever 
to  do  with  it.  The  idea  of  stock  did  not  enter  ir^y  head.  I 
never  made  any  suggestion  to  dictate  or  suggest  anything 
with  respect  to  the  organization  of  the  companyj  but  I  did 
talk  about  the  personnel  with  respect  to  title  examinations. 
With  respect  to  the  personnel  of  the  organization,  as  to  its 
officers  and  stock  set-up,  I  had  nothing  to  do  with  that. 
Thereupon  plaintiff’s  attention  was  called  to  tljie  portion 
of  the  letter  of  May  3, 1928,  as  follow’s :  j 

“  Pursuant  to  the  conference  held  between  yourself  and 
Messrs.  Penniman  and  Weaver  and  myself  in  your  office 
yesterday,  I  am  writing  to  inform  you  that  this  company 
will,  in  the  event  that  your  title  company  is  formed  and  or¬ 
ganized  writh  officers  and  personnel  satisfactory  to  this  com¬ 
pany,  be  willing  to  enter  into  an  agreement  writh  that  com¬ 
pany,  looking  toward  the  underwriting  by  this  company  of 
the  title  risks  of  the  Washington  Company  in  the  District 
of  Columbia”, 

and  testified,  I  wrote  that.  As  to  whether  I  did  ever  at¬ 
tempt  in  any  way  to  say  to  any  of  the  authorized  officers 
of  the  Capitol  Company  that  New  York,  or  my  Self,  as  a 
representative  of  New  York,  would  want  to  say  something 
as  to  the  amount  of  their  authorized  capital,  oh,  that  mat¬ 
ter  came  up  in  the  discussions  about  the  contract  under 
w'hich  w’e  wrere  to  let  them  in  for  insurance  on  the 
399  premiums  up  to  $400,000  of  insurance;  th^it  matter 
came  up  that  w’e  w’ere  to  be  given  assurances  that 
they  w’ere  in  a  financial  position  to  meet  their  requirements. 
That  certainly  did  come  up  in  all  these  discussions,  and 
they  assured  New  York,  in  advance,  that  they  woiild.  I  do 
not  know  what  assurance  New  York  received  in  advance 
with  respect  to  that.  I  did  not  ever  suggest  to  them  what 
was  to  be  done  about  the  amount  of  their  capitalization. 
Thereupon,  attention  of  witness  was  called  to  the  jlast  sen¬ 
tence  in  paragraph  four  of  plaintiff’s  exhibit  No.  ^0,  being 
witness’  letter  to  Mr.  Weinstein,  as  follows: 

“IV.  Risks  amounting  to  over  $400,000  are  to  b£  so  par¬ 
ticipated  in  up  to  that  amount  and  any  excess  is  t<b  be  car- 
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ried  by  the  sole  responsibility  of  the  New  York  Company. 
This  is  based  upon  the  assumption  that  your  capital  is  to 
be  $500,000,” 

and  witness  testified,  I  wrote  that.  As  to  whether  I  recall 
any  negotiations,  in  writing  or  otherwise,  preliminarily  to 
the  contract  of  June  4,  1928,  wherein  I  undertook  to  define 
the  reasons  for  discontinuance  of  the  proposed  contract 
with  the  Capitol  Company  on  the  part  of  the  New  York 
Company,  why,  the  question  came  up  as  to  whether  we 
should  not  have  in  the  contract  the  machinery  for  termi¬ 
nating  it;  I  remember  that.  I  do  not  recall  seeing  any¬ 
thing,  or  saying  anything,  as  a  representative  of  our  com¬ 
pany,  to  the  Capitol  Company,  either  in  writing  or  other¬ 
wise,  as  to  a  definition,  or  that  the  definition  ‘  ‘  terminating 
for  cause”  would  be  insisted  upon  by  the  New  York  Com¬ 
pany.  We  had  some  correspondence  about  the  effect  of 
that  clause  in  the  contract,  the  termination  clause,  and 
there  were  some  letters  back  and  forth,  but  I  do  not  recall 
any  statement  as  to  what  the  wording  was.  Thereupon 
witness’  attention  was  called  to  paragraph  14  of  the  letter 
referred  to  as  follows : 

400  “In  so  far  as  the  New  York  Company’s  right  to 
terminate  is  concerned,  the  term  4 good  cause’  shall 
be  construed  to  mean  any  situation  or  condition  which,  in 
the  judgment  of  the  New  York  Company,  may  render  a  con¬ 
tinuance  of  this  relation  herein  provided  for  unsafe  or  un¬ 
desirable,” 

and  he  testified,  that  was  contained ;  that  is  one  of  the  pro¬ 
posed  clauses  in  that  letter. 

Referring  to  what  Mr.  Weinstein  told  me  about  the  tax 
records  of  the  District  of  Columbia,  when  I  was  in  Balti¬ 
more,  I  am  not  able  to  state  how  far  he  told  me  those  tax 
records  went  back.  He  had  a  flat  black  book  he  showed  me. 
It  was  a  tax  record,  an  assessment  record.  I  understood 
it  had  the  then  current  owners  of  the  taxable  property  in 
the  City  of  Washington,  that  it  represented  the  tax  rec¬ 
ords.  As  to  whether  I  did  receive  any  information  from 
him  with  respect  to  statutes  of  limitation  on  the  questions 
of  judgments  or  decrees  in  the  District  of  Columbia,  I  don’t 
remember  that  we  discussed  the  period  on  judgments,  I 
remember  talking  to  him  about  the  ejectments  period  and 
the  limit  of  the  period  in  the  District  on  actions  to  estab- 
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lish  adverse  possessions.  I  do  not  remember  any  par¬ 
ticular  period  he  told  me  as  to  judgments.  I  remember 
that  we  spoke  about  a  fifteen  year  statute  on  judgments, 
and  a  twenty-two  year  period  over  all  statute  op  adverse 
parties,  etc.  At  that  time  he  did  not  tell  me  what  ex¬ 
perience,  if  any,  he  had  as  a  title  examiner  in  th^  District 
of  Columbia ;  I  don’t  think  that  we  discussed  it.  I  did  make 
inquiry  on  that  occasion  as  to  who  the  responsible  party 
in  charge  was,  who  was  superintending,  in  Washington,  the' 
taking  of  this  data  from  the  records.  I  asked  hinpi  how  big 
a  force  he  had  and  how  long  it  had  been  taking  him  and 
what  kind  of  a  crew  he  had  doing  it  and  supervising 
401  it,  and  I  asked  him  whether  he  had  experienced  men. 

That  is  what  I  asked  him.  As  to  whether  \\e  did  tell 
me  who  was  in  responsible  charge  of  that  work  in  Wash¬ 
ington,  why,  he  introduced  this  Miss  Pratt  to  me  as  being 
the  party  then  in  charge,  but  I  don’t  recall  whether  he  said 
she  had  supervised  the  take-off  process.  I  think  he  said 
Miss  Pratt  had  been  with  him  and  was  then  in  charge.  He 
mentioned  some  other  names,  I  don’t  recall  now.  I  do  not 
recall  the  name  of  any  man  or  women  he  gave  me  that  he 
said  was  in  responsible  charge  of  taking  off  front  the  rec¬ 
ords  in  Washington.  He  may  have  given  me  suclj  a  name, 
but  I  don’t  recall  the  name  he  gave  me.  I  do  rot  recall 
whether  he  mentioned  the  name  of  Mr.  Miller  on  that  occa¬ 
sion.  I  have  since  met  Mr.  Miller,  but  I  do  not  rfemember 
Mr.  Miller’s  name  coming  up  at  that  time.  As  to  whether 
I  did  make  any  specific  inquiry  on  that  occasion,  as  to 
whether  any  competent  title  man  was  in  charge  of  the  work 
of  taking  off  the  records  in  the  District  of  Columbia,  on  the 
basis  of  which  the  plant  or  the  data  which  I  was  inspecting, 
was  being  assembled  in  Baltimore,  I  do  not  remember  ask¬ 
ing  him  whether  any  title  man  had  done  any  taking  off.  I 
asked  whether  he  had  competent  skilled  men  in  charge  of 
the  work,  the  take-offs  and  he  said  he  had,  and  h^  showed 
me  a  picture  on  the  wall  of  some  who  he  said  werq  his  key 
men  and  that  they  were  competent,  expert  men.  He  may 
have  given  me  the  names  of  some  of  them.  He  njay  have 
given  me  some  of  the  names  of  the  men  on  that  phonograph. 
If  he  did,  I  do  not  remember  what  the  names  were.  He  re¬ 
ferred  to  a  lady  on  that  occasion,  to  a  Miss  PrattJ  I  think 
that  was  her  name.  I  didn’t  ascertain  at  that  time  jwhether 
Miss  Pratt  had  had  any  experience  in  title  examinaltions  or 
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title  work.  She  was  there.  I  met  her  and  talked  with  her. 
I  do  not  remember  whether  she  was  a  member  of  the 

402  Baltimore  or  Washington  bar,  I  did  not  inquire. 

Thereupon  attention  of  witness  was  directed  to 
the  telephone  conversation  he  had  with  Mr.  Earnest  on 
June  20,  1928,  and  he  was  asked  whether  or  not  the  phrase 
“publicity  campaign”  was  not  mentioned  in  that  telephone 
conversation  by  Mr.  Earnest  at  the  time  he  was  request¬ 
ing  witness  to  write  a  letter  and  give  his  estimate  of  the 
value  of  this  plant  as  a  title  man,  answered,  I  don’t  think 
in  those  words,  “publicity  campaign”,  or  “publicity  com¬ 
mittee”,  were  used  in  that  telephone  talk.  I  did  under¬ 
stand  from  Mtf.  Earnest  in  that  telephone  talk  that  they 
were  going  out  to  get  business  and  that  my  letter  might  be 
of  help  to  then!  in  getting  business.  To  that  extent,  I  un¬ 
derstand,  he  was  putting  his  campaign  on  for  getting  busi¬ 
ness.  I  do  not  recall  those  words  being  used. 

I  testified  in  the  equity  case.  Thereupon,  attention  of 
witness  was  called  to  the  record  of  testimony  on  May  5, 
1932,  in  the  equity  case,  and  what  purported  to  be  his  testi- 
monv,  as  follows : 

“Q.  Did  Mr.  Earnest  indicate  to  you  at  any  time  that 
the  purpose  of  this  letter  was  for  anything  other  than  you 
have  stated?  A.  I  think  he  stated  that  they  were  going  to 
have  a  business  campaign;  they  were  going  to  open  in  the 
fall  and  they  wanted  to  get  as  much  business  as  they  could, 
and  that  he  was  going  to  use  it  for  the  purpose  he  stated  to 
me,  and  also  they  were  going  to  have  a  publicity  campaign, 
as  I  recall  it.  ’  ’ 

A.  I  think  I  testified  in  that  way,  yes,  sir. 

Q.  And  then  the  following  question  and  answer,  (read¬ 
ing): 

403  “Q.  What  did  you  understand  by  the  publicity 
campaign?  A.  The  business  getting  campaign,  and 

letting  the  people  know  that  there  was  a  new  type  of  com¬ 
pany  coming  in  that  was  equipped  and  backed,  substan¬ 
tially  backed,  to  give  service.  ’  ’ 

The  witness  answered :  I  suppose  that  is  the  correct  tran¬ 
script;  I  believe  it  is.  That  is  the  way  I  recall  it.  There¬ 
upon,  attention  of  witness  was  directed  to  the  time  of  writ¬ 
ing  of  this  letter  of  June  21,  1928,  and  was  asked  whether 
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or  not  he  had  any  information  at  that  time  as  io  how  well 
the  Capitol  Company  was  financed,  answered,'  why,  only 
as  I  have  gathered  it  from  what  Mr.  Earnest  and  Mr.  Wein¬ 
stein  said.  As  to  what  information  did  I  have  from  them 
in  that  particular,  “oh,  as  I  have  testified,  doym  there  at 
Baltimore  Mr.  Weinstein  told  us  that  he  had  $400,000 ;  and 
somewhere  along  that  line  of  negotiation  I  had  ^ith  various 
of  them,  I  got  that  impression.  I  can  not  recall  just  the 
details.  That  is  the  only  time;  I  can  not  recall  definitely, 
but  I  am  sure  that  was  firmly  in  my  mind  at  th^  time,  that 
he  had  a  substantial  capital.’ ’  Apart  from  what  Mr.  Earn¬ 
est  and  Mr.  Weinstein  told  me,  I  did  not  take  aijiy  steps  to 
find  out  whether  the  impression  I  then  had  was  correct, 
other  than  that  I  believed  what  they  said.  Thereupon  wit¬ 
ness  was  asked  the  specific  question  whether  or  yot  he  took 
any  steps  on  that  occasion  in  his  inspection  of  tips  plant  in 
Baltimore  to  see  how  far  the  plant  went  back,  afpa.vt  from 
what  Weinstein  told  him,  answered,  no,  other  than  as  I 
have  testified,  the  examination  of  these  books,  [looking  at 
the  company’s  books,  as  to  whether  my  examination  was 
more  or  less  casual,  well,  I  have  told  you  what  jit  was.  I 
suppose  the  court  and  jury  will  pass  on  ^whether  it 
404  was  casual  or  not.  Thereupon  the  attention  of  wit¬ 
ness  was  directed  to  his  testimony  in  the  equity  case, 
as  follows: 


“Q.  Did  you  examine  any  of  the  records;  I  mean  by 
that,  make  a  personal  examination  of  any  of  the  records 
which  were  made  available  to  you  at  that  time  by  jMr.  Wein¬ 
stein  in  order  to  advise  yourself  how  far  the  teal  estate 
records  which  you  have  discussed  went  back?  A.  I  looked 
at  a  number  of  volumes  and  saw  entries  going  back  several 
years ;  I  do  not  recall  how  many.  I  did  know — I  did  nothing 
at  the  time  how  far  the  plant  went  back.  ’  ’ 

A.  I  didn’t  get  that  last. 

Q.  (Reading:)  “I  did  nothing  at  the  time  how  far  the 
plant  went  back.”  That,  evidently,  is  an  error  6f  the  ste¬ 
nographer.  ( Reading : ) 

“Q.  That  is,  to  show  yourself?  A.  I  did  nothing,  for 

the  reason  that  I  took  Mr.  Weinstein’s  statement  ion  that.” 

. 

That  is  a  correct  report  of  your  testimony?  and  witness 


answered,  I  think  so,  yes.  I  would  like  to  say, 


however, 


that  I  believe  I  testified  in  the  equity  case  as  I  hqve  today, 
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to  the  physical  things  I  did  that  afternoon  in  looking  at 
the  books.  At  the  time  I  wrote  this  letter  of  June  21,  1928, 
to  Mr.  Earnest,  I  did  not  have  the  information  that  the 
Capitol  Title  Company  would  not  open  for  title  business 
untiFOctober  1,  1928.  I  do  not  think  I  knew  it  at  that  time. 
I  may  have  had  information  that  they  would  not  open  until 
the  early  Fall.!  I  don’t  think  I  had  that  “October  first” 
date  until  later.  I  did  not  have  any  information  at  that 
time  with  respect  to  when  the  opening  date  of  the  company 
for  business  was  to  be.  I  did  not  have  any  definite 
405  date.  My  attention  having  already  been  directed  to 
the  letter  of  June  21, 1928, 1  do  not  recall  that  either 
in  that  letter  or  in  the  covering  letter  of  the  same  date 
to  Mr.  Earnest,  I  made  any  restriction  as  to  any  descrip¬ 
tion  of  the  publicity  campaign.  I  did  not  think  there  was 
any  need  of  it.  After  writing  those  letters,  I  did  not  take 
any  steps  in  connection  with  any  responsible  representative 
of  the  Capitol  Title  Company,  either  in  writing  or  other¬ 
wise,  to  tell  them  what  I  meant  by  the  use  of  the  words 
when  I  said  in  my  covering  letter,  I  was  sending  them  for 
use  in  their  publicity  campaign.  I  do  not  think  I  discussed 
the  letter  with  anybody,  in  any  way,  after  it  was  written. 
As  to  whether  I  can  tell  you  from  my  knowledge  and  experi¬ 
ence  as  a  title  man,  assuming  the  plant  which  I  went  to 
Baltimore  to  inspect,  had  been  a  complete  title  plant,  how 
long  it  would  have  taken  me  to  make  a  thorough  inspec¬ 
tion  of  that  plant,  why,  to  look  over  all  the  books,  check 
up  all — oh,  I  suppose  it  would  have  taken  some  time ;  I  think 
it  would  have  taken  some  months. 

Thereupon,  on  redirect  examination,  the  witness  testified 
as  follows: 

Thereupon  attention  of  witness  was  called  to  his  testi¬ 
mony  in  the  equity  case  as  follows : 

“Q.  I  am  not  asking  you  what  Mr.  Weinstein  told  you: 
I  am  asking  you  what  you  did  and  what  information  you 
possessed  yourself  by  “first-hand”  inspection  or  examina¬ 
tion  of  this  plant.  Was  there  any  information  that  you 
and  Mr.  Weaver  possessed  on  this  occasion  that  you  could 
not  have  possessed  yourself  of  by  an  interview  in  New 
York  with  Mr.  Weinstein?  A.  Oh,  I  think  so;  I  got  a 
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mechanical  picture  of  the  plant  and  its  make-up,  and 

406  I  was  enabled  to  verify  the  fact  that  they  had  a  sub¬ 
stantial  set-up  of  records  there. 

“Q.  Did  you - 

“Mr.  Bailey:  Let  the  witness  finish. 

“By  Mr.  Jackson: 

I 

“Q.  I  beg  your  pardon.  Proceed.  A.  The  physical  as¬ 
pects  of  the  plant,  and  I  tried  it  out  on  a  couple  pi  lots,  and 
saw  it  worked  on  them,  and  I  also  made  inquiries  of  Mr. 
Weinstein,  who  told  me  that  he  had  turned  out  la  title  to  a 
piece  of  land  for  an  owner  in  Washington  who  thought  that 
he  did  not  own  that  land,  and  that  Mr.  Weinstein  was  able 
to  establish  that  he  was,  through  his  plant,  and  I  he  showed 
me  the  factual  record,  that  they  had  the  last  oymer  book, 
and  he  showed  me  some  grantee  slips  that  he  hpd,  and  he 
also  showed  me  a  completed  record,  and,  after  having  de¬ 
scribed  that,  and  after  I  had  looked  over  the  bopks,  I  made 
up  my  mind  that  it  was  an  exceptionally  good  plpnt.” 

The  Witness:  I  think  I  so  testified.  That  sounds  cor¬ 
rect  to  me. 

Thereupon  the  witness’  attention  was  called  io  his  fur¬ 
ther  testimony  in  the  equity  case  as  follows : 

i 

“Q.  Mr.  Jackson,  however,  did  not  direct  youlf  attention 
to  the  part  I  read : 

I 

“Q.  I  want  to  direct  your  attention  to  a  telephone  con¬ 
versation — I  do  not  want  to  lead  you — but  did  yjou  have  a 
telephone  conversation  with  Mr.  Earnest  in  June!  A.  Yes, 
I  recall  that  one  late  afternoon,  prior  to  June  21, j  Mr.  Ear¬ 
nest  called  me  up  on  the  telephone  in  connection  jwith  vari¬ 
ous  questions  that  he  asked  me  about  the  Washington  office, 
and  about  the  policy  forms,  and  about  the  application 
forms,  and  one  thing  or  another,  and  at  the  clo$e  of  that 
conversation,  he  said,  ‘we  have  a  number  of  people 

407  down  here  in  Washington,  that  have  been'  decrying 
our  facilities  for  doing  business,  and  stalting  that 

we  do  not  have  proper  tools  to  work  with.  Now,  you  have 
seen  that  plant  in  Baltimore,  and  you  have  told  m4  that  you 
thought  it  was  an  exceptional  plant.  I  would  likle  to  have 
you  put  that  in  the  form  of  a  letter  so  that  I  cap  show  it 
to  people.’ ” 
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The  Witness:  I  so  testified. 

It  is  not  necessary  to  have  lawyers  make  take-offs  from 
records,  I  should  say  not.  They  may  sometimes  be  used  in 
making  the  take-offs,  but  I  do  not  believe,  as  a  rule,  the 
take-off  men  are  lawyers.  My  experience  has  been  the 
other  way.  I  have  known  of  some  young  lawyers  who  have 
done  that.  The  process  of  a  take-off  is  copying  on  a  slip 
the  nature  of  the  instrument,  the  date,  names  of  parties, 
and  the  property  affected.  When  I  inspected  the  plant  in 
Baltimore,  I  saw  many  of  those  slips,  oh,  bundles  of  them. 
That  is,  I  did  not  look  at  each  slip  but  I  saw  probably  thou¬ 
sands  of  take-off  slips  in  bunches,  and  I  noted  the  checking 
and  counter-checking  on  the  outside. 

Thereupon,  on  further  cross-examination,  witness  testi¬ 
fied  as  follows: 

As  to  whether  I  am  undertaking  to  say,  as  a  title  man, 
that  a  take-off  from  the  records,  both  from  the  recorder’s 
office  and  law  and  equity  cases,  judgments  and  recogni¬ 
zances,  and  from  the  register  of  wills’  office,  could  be 
safely  done  by  one  who  had  no  experience  as  a  lawyer, 
“oh  I  think  that  the  mechanical  process  of  taking  off  and 
making  a  note  of  the  general  nature  of  an  instrument  could 
be  done  by  any  intelligent  man.  Of  course,  don’t  under¬ 
stand  me  for  a  moment  as  a  title  man  I  would  rely  upon 
that  for  examination  purposes.  I  would  take  the 
408  record  of  the  fact  that  an  instrument  existed  on  that 
date,  and  then  send  a  trained  title  man  out  to  ex¬ 
amine  the  instrument,  to  tell  me  of  its  entire  effect.  That 
would  have  to  be  done  by  a  title  man,  a  lawyer;  but  the 
mechanical  process  of  taking  it  off,  I  don’t  think  it  would.” 
As  to  what  I  understand  by  title  chain,  well,  it  is  the  skele¬ 
ton;  it  has  a  reference  to  certain  books,  libers  and  pages 
where  a  title  can  be  found  by  a  title  examiner.  Such  a 
chain  of  title  would  cover  the  fact  that  on  a  certain  date 
a  certain  instrument  had  been  recorded  between  certain 
parties,  and  that  it  covered  the  property  in  question.  In 
addition,  it  might  have  a  designation  of  the  type  of  the  in¬ 
strument  which,  of  course,  could  be  of  little  value  for  title 
examination  purposes,  and  in  a  general  way,  I  take  it  that 
it  would  really  contain  the  designation  given  by  plant  take¬ 
off  men.  Supposing  the  title  instrument  involved  were  a 
deed  in  trust.  I  suppose  the  notation  “deed  in  trust”  would 
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appear  in  the  take-off  slip.  I  do  not  think  that  would  in¬ 
volve  a  full  setting  forth  of  the  terms  of  the  trust.  For 
plant  purposes,  it  would  not;  for  examination!  purposes, 
most  assuredly.  As  to  what  else  would  a  chain  involve, 
why,  as  far  as  the  chain  of  title  is  concerned,  thajt  would  be 
all  that  is  covered  by  various  recording  offices  inj  which  the 
record  of  this  title  was  contained.  When  I  referred  a  mo¬ 
ment  ago  to  the  competency  of  a  person  who  whs  without 
legal  knowledge  to  make  a  take-off  for  the  basis  of  a  title 
chain,  I  referred  to  a  take-off;  that  is  what  I;  testified; 
make  the  take-off  from  the  record  books  and  transcribe  it 
on  these  printed  take-off  slips.  As  to  what  I  infant  when 
I  said  that  an  individual  without  any  legal  knowledge  was 
competent  to  make  a  take-off  from  the  recorder’s  office, 
I  said  I  don’t  think  it  required  an  attorney  to  cio  that.  I 
have  known  of  some  very  excellent  take-off  men  who 
409  were  not  attorneys.  In  speaking  of  the  competency 
of  such  persons,  I  confined  my  answer  to  the  take-off 

from  the  Recorder  of  Deeds’  office. 

. 

Thereupon  the  defendant,  further  to  maintain  the  issues 
on  its  part  joined,  called,  on  behalf  of  the  New  Yo^k  Title  & 
Mortgage  Company,  E.  M.  Weaver,  who,  having  |)een  duly 
sworn,  testified  as  follows :  ! 

My  full  name  is  Earnest  M.  Weaver.  I  am  an  employee 
of  the  New  York  Title  &  Mortgage  Company.  I  have  been 
in  their  employ  since  August,  1925.  I  am  a  member  of  the 
Bar  of  the  State  of  Missouri,  having  been  admitted  in  1917. 
Shortly  after  having  been  admitted  to  the  bar  in  [Missouri, 
I  went  into  the  United  States  Naval  service,  returning  in 
1919,  and  assumed  my  duties  with  the  Kansas  City  Life  In¬ 
surance  Company,  in  the  investment  department,  where  I  ex¬ 
amined  abstracts  and  did  other  general  work  in  connection 
with  investments  of  that  company.  I  was  with  tjhat  com¬ 
pany  for  nine  years.  I  was  with  the  company  before  I  left 
for  the  service,  and  when  I  returned  I  went  with  thfem  again 
and  stayed  there,  from  1919  to  1925.  I  had  been  with  them 
beginning  with  1916.  From  1916  to  1917,  when  I  first  went 
into  the  service,  I  had  numerous  duties.  At  fir^t,  I  was 
secretary  to  the  vice  president  there,  and  later  I  wias  secre¬ 
tary  to  the  Executive  Committee  and  looked  afte^*  the  ap¬ 
plications  for  loans  and  the  checking  of  the  mortgage  papers 
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and  various  other  duties  until  I  had  graduated  from  the  law 
school,  and  then  I  started  examining  abstracts.  When  I  first 
went  with  the  New  York  Company  in  1925  I  was  assistant 
manager  of  the  National  Title  Department.  As  to  what  were 
my  duties  in  1928,  “well,  I  was  at  that  time  assistant  secre¬ 
tary,  I  guess,  and  I  was  in  charge  of  the  correspond- 

410  ence  between  our  office  and  agents,  and  the  approval 
of  attorneys  and  approval  of  applicants,  passing  on 

applications  and  attorneys’  certificates  which  came  in  for 
title  policies.  In  general  I  had,  under  Mr.  McNeal,  super¬ 
vision  of  the  office  there.”  I  passed  on  legal  questions  in¬ 
volved  in  certificates  of  title.  I  have  had  occasion  to  look 
into  title  plants,  examine  title  plants,  I  have  gone  through 
a  number  of  title  plants.  I  have  gone  through  the  records  of 
a  number  of  title  plants;  agents  of  the  company,  where  I 
have  visited,  I  have  gone  through  their  plants  in  a  good 
many  places.  By  going  through  the  plants  of  “agents  of 
the  company”,  the  company  has  quite  a  number  of  agents; 
the  agency  is  formed  with  abstract  companies,  and  in  visit¬ 
ing  those  plants  I  have  been  shown  through  the  plants,  and 
I  was  interested  in  the  different  systems  and  the  method 
they  used  in  producing  a  title  for  title  policies. 

I  recall  in  April,  1928,  Mr.  Earnest  and  Mr.  Weinstein 
coming  to  New  York;  stating  who  were  in  that  conference 
and  what  was  said,  well,  Mr.  Earnest,  Mr.  Weinstein,  and 
Penniman,  came  to  our  office.  They  entered  Mr.  McNeal ’s 
office  and  I  was  called  in;  later  Mr.  Parsons  was  called  in. 
Stating  all  that  was  said  by  the  parties  present,  as  I  recall 
it — “well,  that  is  what  I  stated.  They  said  they  had  a  title 
plant  covering  the  city  of  Washington,  District  of  Columbia ; 
that  the  records  of  the  plant  were  in  Baltimore;  that  they 
had  obtained  these  transcripts  of  the  record  from  the  record 
in  Washington,  D.  C. ;  had  shipped  the  daily  transcripts  to 
Baltimore  for  collating  in  their  plant  there.  We  were 
rather  surprised  to  know  that  they  had  such  a  plant  and, 
after  discussing  it  with  them,  they  stated  their  interest 
there — their  purpose  in  coming  to  our  office  was  to 

411  get  an  agency  of  our  company  to  write  title  insurance 
policies  in  the  District  of  Columbia.  We  were  at 

that  time,  and  still  are,  looking  for  agents,  and,  of  course, 
we  were  interested  in  that  proposition.  We  discussed  the 
matter  generally  and  Mr.  McNeal  was  interested  in  it,  and 
they  invited  him,  or  they  wanted  us  to  make  a  proposition  to 
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them  what  we  would  do,  and  Mr.  McNeal  said,  “ T^e  want  to 
look  at  the  plant  first,”  and  so  he  suggested  tcj  Mr.  Par¬ 
sons  and  I  that  we  go  to  Baltimore  to  look  at  the  plant, 
which  we  did.”  At  that  conference  Mr.  Earnest  was  rep¬ 
resented  as  the  president  of  the  company.  Respecting  his 
qualifications,  ‘ 4  Mr.  Earnest  stated  he  had  been  a  practicing 
lawyer  in  the  District  of  Columbia  for  a  numbeif  of  years, 
stated  that  his  practice  had  largely  been  in  the  title  busi¬ 
ness  and  that  he  was  a  professor  in  one  of  the  l^w  schools 
down  here  and  knew  a  very  large  number  of  peoplq  in  Wash¬ 
ington,  and  his  general  reputation  seemed  to  be  vdry  good.” 
I  do  not  recall  that  Mr.  Earnest  made  any  special  reference 
to  Mr.  Weinstein’s  reputation.  At  that  conference  some¬ 
thing  was  said  as  to  the  financial  set-up  of  the  Cabitol  Com¬ 
pany.  They  represented  to  us  that  they  had  $400^000.  Mr. 
Weinstein  made  that  statement.  He  stated  thht  he  had 
$400,000  which  would  be  made  available  for  use  oj  the  com¬ 
pany,  and  that  was  the  basis  upon  which  we  were  interested 
in  negotiating  the  contract,  which  was  later  entered  into. 
After  that  conference  Mr.  Parsons  and  I  went  to  Baltimore 
to  examine  the  plant.  We  arrived  in  Baltimore  around 
noon-time.  I  would  say  about  the  1st  of  May;  either  the 
latter  part  of  April  or  the  1st  of  May,  1928,  wq  went  to 
the  office  of  our  agent  in  Baltimore,  Mr.  John  Ndubauer — 
president  of  the  Real  Estate  Title  Company,  our  agent  in 
Baltimore.  I  think  we  had  lunch  with  him  there  ajnd  after¬ 
wards  we  met  Mr.  Penniman,  who  came  to  the  office 
412  and  went  with  us  over  to  the  office  of  the — [well,  Mr. 

Weinstein’s  office,  where  the  plant  was  located.  We 
spent  an  hour  or  two  there  going  through  the  planj;  and  lis¬ 
tening  to  Mr.  Weinstein’s  explanation  of  it  and  talking  with 
him  about  the  entire  business.  As  to  what,  if  aiiy,  state¬ 
ment  Mr.  Weinstein  made  to  me  as  to  the  plant,  well,  he  rep¬ 
resented  how  fast  the  service  could  be  speeded  up  over  the 
present  service  available  in  Washington,  showed  us  how 
easy  it  was  to  formulate  a  chain  of  title,  showed  us  the 
record  of  each  lot  and  block  having  one  page,  shdwed  the 
grantor  and  grantee  and  various  other  title  information. 
As  to  what  was  my  opinion  as  a  title  man  as  to  that  method 
compared  with  methods  employed  by  other  companies  that  I 
had  examined,  well,  it  was  very  simple ;  I  mean,  th$  system 
was  very  simple.  My  opinion  of  it  was  that  it  vj'as  very 
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good.  As  to  what,  if  anything,  did  he  say  to  me  at  that  con¬ 
ference  as  to  the  completeness  of  the  plant,  or  otherwise,  I 
understood  that  the  plant  was  complete.  He  said  it  would 
be  ready  for  business  as  soon  as  they  completed  the  judg¬ 
ments  which  were  in  the  process  of  conditioning,  and  they 
would  open  for  business  within  a  couple  of  months  or  so 
afterwards,  after  the  time  we  were  down  there.  He  stated 
that  they  had  about  as  many  people  in  Washington  as  they 
had  in  Baltimore  working  with  them,  and  I  should  judge 
there  were  forty  or  fifty  people  there  that  we  observed  in 
those  rooms  working  on  these  records  at  the  time.  As  to 
the  layout  in  Baltimore,  there  at  the  office, 4  4  The  offices  were 
in  an  old  building  with  two  floors.  I  think  there  were  about 
two  larger  sized  rooms  and  a  smaller  room  downstairs,  and 
about  the  same  arrangement  upstairs,  in  which  these  larger 
rooms  contained  tiers  of  shelves  with  the  books  on  them  con¬ 
taining  the  record  of  the  transcripts  which  they  had  taken 
from  Washington.  They  were  full  of  books.” 

413  As  to  wThether  or  not  I  saw  anv  records  other  than 
the  books  there,  I  do  not  think  I  did.  I  did  see  slips, 

there  were  slips  there  from  which  they  had  taken  off  the  in¬ 
formation  that  was  sent  up  from  Washington.  As  to 
whether  I  recall,  at  the  conference  in  New  York,  that  any 
representation  was  made  by  Mr.  Weinstein  in  respect  to  the 
completeness  or  otherwise  of  the  plant,  well,  I  understood 
that  the  plant  was  complete,  Mr.  Bailey.  There  was  no 
statement  to  me  that  it  was  otherwise.  He  said  it  would  be 
open  for  business  in  a  couple  of  months  and  I  took  it  from 
that  that  the  plant  was  complete,  whether  it  was  said  or  not. 

Upon  my  examination  of  the  plant  in  Baltimore,  and  the 
information  that  I  received,  I  would  regard  it  as  sufficiently 
complete  to  base  an  agency  contract  on  with  the  New  York 
Company. 

414  After  I  left  Baltimore,  I  returned  to  New  York  on 
the  evening  train  the  same  day.  We  told  Mr.  McNeal 

of  our  investigation  of  the  plant  and  gave  our  impressions 
of  it  as  being  a  good  plant  for  the  agency  in  Washington, 
and  recommended  that  the  agency  be  formed.  As  to  what 
features,  if  any,  did  I  observe  of  this  system  that  were  an 
improvement  over  ordinary  plants  I  had  examined,  well, 
the  greatest  feature,  I  think,  is  the  lot  and  block  system  to 
a  page  and  the  well-bound  books  in  which  they  are  copied 
rather  than  having  them  in  various  card  systems,  or  any 
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other  form  which  I  have  seen.  There  did  appeai*  to  be  de¬ 
tailed  checking  for  accuracy.  Mr.  Weinstein  explained  to 
us  that  the  names  of  the  grantors  and  grantees  we|*e  checked 
against  each  other;  that  the  total  number  of  entries  that 
were  made  were  checked  by  the  slips  received  each  day, 
and  also  that  the  present  record  owner’s  name  whs  checked 
against  the  tax  list  record  which,  I  believe,  is  published  by 
the  District  here,  and  in  those  ways  they  felt  tilat  it  was 
absolutely  correct.  As  to  what  I  would  say  as  io  the  su¬ 
periority  of  a  plant  with  the  square  and  lot,  as  I  have  in¬ 
dicated  that  this  record  possessed  over  other  plants  that  I 
have  seen,  well,  you  have  the  entire  chain  of  title  there.  In 
other  words,  you  can  make  up  a  chain  of  title  miJch  easier 
that  way  than  you  can  through  the  other  systems  that  I 
have  seen.  It  was  the  speed  of  the  thing  that  wjis  highly 
important  in  those  days  when  title  companies  everywhere 
were  very  busy.  I 

As  to  whether,  when  I  went  to  Baltimore,  what,  if  any¬ 
thing,  did  Mr.  Weinstein  say  about  the  investment  of  this 
$400,000,  that  I  have  testified  to  as  being  capital^  we  dis¬ 
cussed  the  $400,000  investment,  and  I  asked  him  I  what  he 
was  going  to  do  with  it  and  he  said  he  thought  they 
415  might  invest  it  in  mortgages  and  make  sales  of  mort¬ 
gages,  and  I  advised  him  against  that,  because  of  the 
fact  that  they  would  be  in  competition  with  other  rbortgage 
companies  operating  in  Washington  from  whom  th^y  would 
expect  to  get  business.  He  finally  stated  that  they  would, 
in  all  probability,  use  the  money  to  deposit  in  savings  banks 
and  ether  banking  houses  in  Washington  to  create  tjhe  good 
will  of  such  banks.  I  do  not  recall  any  statement!  I  made 
to  him  why  I  did  not  want  him  to  invest  with  the  Mortgage 
companies.  I  did  not  talk  about  investments  with  mortgage 
companies.  I  talked  to  him  about  loaning  it  as  mJortgage 
companies  had  loaned,  because  I  thought  that  woujd  be  in 
competition  with  the  mortgage  companies,  and  that  does  not 
augur  the  best  to  get  business  for  title  companies. 

Attention  of  witness  called  to  carbon  copy  of  letter  of 
August  7,  1928,  signed  by  witness  addressed  to  Mr.  John 
Paul  Earnest,  and  he  testified  I  wrote  that  letter.  (There¬ 
upon  said  letter  was  marked  defendant’s  Exhibit  Nj>.  9  for 
identification. 

Thereupon  witness  was  handed  carbon  copy  of  letter 
dated  June  5, 1928,  and  he  was  asked,  if  he  wrote  that  letter 
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to  Mr.  John  Paul  Earnest,  and  with  it  attached  the  names 
of  the  approved  attorneys  of  the  New  York  Company  in 
Washington,  Maryland  and  Virginia,  answered,  I  did ;  that 
is  my  letter,  and  it  also  contains  the  names  of  mortgage 
companies  and  other  institutions  with  whom  we  did  busi¬ 
ness  in  Washington,  in  addition  to  the  approved  attorneys. 
Thereupon,  letter  of  June  5, 1928,  was  marked,  defendant’s 
Exhibit  No.  10  for  identification. 

Thereupon,  on  cross-examination,  witness  testified  as  fol¬ 
lows: 

416  At  the  time  I  went  to  Baltimore  in  May,  1928,  re¬ 
specting  my  qualifications  as  a  title  man,  I  had  never 

examined  the  records  for  the  purpose  of  issuing  a  certificate 
or  an  abstract  of  title.  I  have  examined  many  abstracts 
after  they  were  handed  to  my  desk ;  and  I  sent  a  lot  of  them 
back  for  correction.  When  I  went  to  Baltimore,  I  immedi¬ 
ately  got  in  touch  with  Mr.  Neubauer,  the  president  of  the 
Real  Estate  Title  Company  of  Baltimore;  that  company 
was  the  agent  of  the  New  York  Title  &  Mortgage  Company 
in  Baltimore.  As  to  whether  I  made  any  inquiry  of  Mr. 
Neubauer,  or  of  any  concern  in  Baltimore,  as  to  how  much 
experience,  if  any,  Mr.  Weinstein  possessed  in  the  matter 
of  title  examinations,  I  do  not  know  that  I  asked  Mr.  Neu¬ 
bauer  that.  We  made  inquiry  as  to  Mr.  Weinstein’s  general 
reputation.  I  made  no  inquiry  as  to  Mr.  Weinstein’s  title 
experience  from  any  source  while  I  was  in  Baltimore  on 
that  occasion.  I  had  no  information  at  that  time  as  to 
whether  or  not  he  was  a  title  man,  a  title  expert,  apart  from 
what  he  told  us  there,  and  what  he  told  us  in  New  York. 
As  to  whether  I  had  any  information  that  he  had  experi¬ 
ence  in  the  District  of  Columbia  in  the  matter  of  title  ex¬ 
aminations,  well,  having  built  a  plant  down  there,  I  presume 
he  did  have  some  experience.  Yet,  I  did  not  have  any 
knowledge  at  that  time  as  to  whether  Mr.  Weinstein  had 
any  experience  as  a  title  examiner  in  the  District  of  Colum¬ 
bia.  When  I  was  taken  in  to  this  set-up  of  these  records  in 
Mr.  Weinstein’s  office,  I  did  make  inquiry  to  ascertain 
who  was  in  charge  of  transcribing  those  records  from 
the  Recorder  of  Deeds’  office  in  Washington.  Mr.  Wein¬ 
stein  told  us  that  Mr.  Miller,  in  Washington,  was  in  charge 
of  the  take-off  of  the  transcripts  from  the  Washing- 

417  ton  records.  I  do  not  recall  whether  he  said  Mr. 
Miller  was  a  member  of  the  bar  of  the  District  of 


GRACE  L.  HUTTON’. 


309 


Columbia,  but  he  told  me  he  was  a  lawyer.  He  d}d  not  tell 
me  anything  with  respect  to  the  qualifications  Mr.  Miller 
possessed  as  a  title  man,  except  that  he  was  an  awiully  good 
man.  I  do  not  know  what  qualifications  he  particularly 
specified,  except  that  he  was  a  good  man  in  making  these 
transcripts.  I  did  not  meet  Mr.  Miller  on  that  occasion. 
He  was  in  Washington  at  that  time.  Mr.  Weinstein  did  not 
tell  me  that  Mr.  Miller  was  a  mere  youth,  was  not  ihore  than 
twenty-one  or  twenty-two  years  of  age  at  that  time.  I 
don’t  recall  that.  As  to  wheher  I  had  anything  tq  do  with 
any  inquiry  that  was  made  while  Mr.  Parsons  ai}d  I  were 
in  Baltimore  with  respect  to  any  of  the  personnel  of  the 
officials  of  the  Capitol  Company,  apart  from  whpt  I  have 
already  said  about  Mr.  Weinstein,  I  was  with  Mr.  Parsons 
at  the  time  this  request  was  made  for  the  accurate  reports 
of  the  official  family,  and  the  gentlemen  who  were  fiamed  in 
that  report  which  is  already  in  evidence.  I  did  pot  make 
any  request  at  that  time  to  ascertain  knowledge  as  \o  any  of 
the  personnel,  as  to  the  fitness  of  any  of  the  personnel  of 
the  Capitol  Company  as  experienced  title  men.  We  made 
no  investigation  at  that  time.  I  did  not  make  any!  investi¬ 
gation  with  respect  to  the  fitness  and  experience  of  Mr. 
Miller,  the  man  Mr.  Weinstein  told  me  was  in  charge  of  this 
transcription  work  in  Washington  as  a  title  man.  I  do  not 
think  that  on  that  occasion,  or  any  later  occasion,  ip  behalf 
of  the  New  York  Company,  I  made  any  inquiry,  of  caused 
any  inquiry  to  be  made,  as  to  the  responsibility  and  the  re¬ 
sources  of  the  Capitol  Company  as  an  organization 
418  for  the  efficient  handling  of  title  business  ip  Wash¬ 
ington.  Giving  my  best  recollection  as  to  Approxi¬ 
mately  how  much  time  Mr.  Parsons  and  I  spent  in  Examin¬ 
ing  these  records  in  Baltimore,  I  would  say  between  jan  hour 
and  two  hours,  I  do  not  know  the  exact  time.  During  that 
period,  Mr.  Parsons  was  with  me  and  I  think,  Mrj  Penni- 
man  remained  with  us.  I  do  not  think  Mr.  Penninian  was 
a  title  man.  As  to  what  capacity  Mr.  Penniman  wajs  intro¬ 
duced  on  that  occasion,  he  was  not  introduced  to  ijs  as  he 
came  with  the  parties  to  New  York  in  the  first  instance. 
We  did  not  at  that  time  know  what  connection  he  had  with 
the  Capitol  Company.  When  I  referred  to  the  facj  that  I 
found  a  good  method  as  to  the  title  plant  and  that,  it  was 
superior  to  other  methods,  I  was  referring  to  the  ihethods 
that  might  obtain  in  a  title  plant  generally,  and  to  the 
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methods  that  might  obtain  in  a  title  plant  in  the  District  of 
Columbia.  I  never  had  occasion  to  make  an  investigation 
of  any  title  plant  in  the  District  of  Columbia.  I  have  re¬ 
ferred  to  the  superior  method  I  found  involved  in  this  sys¬ 
tem  in  Baltimore.  As  to  whether  I  had  examined  any  title 
plant  in  the  District  of  Columbia  before  I  went  to  Balti¬ 
more,  and  upon  what  basis  I  say  that  this  system  was  dif¬ 
ferent  than  that  obtaining  in  the  District  of  Columbia,  I 
have  since  seen  title  plants  in  the  District  of  Columbia  and 
I  say  now  the  Capitol  plant  is  different  from  those  in  the 
District  of  Columbia.  As  to  whether  my  testimony  that, 
upon  the  occasion  of  this  examination,  I  found  this  title 
system  superior  in  certain  respects  to  any  other  title  sys¬ 
tem,  as  to  whether  that  is  correct,  I  stated  in  my  first  state¬ 
ment  that  that  was  the  best  plant  that  I  had  seen,  the  best 
system  I  had  seen,  and  I  still  say  it  is  the  best  system  I 
have  seen.  I  have  more  recently  examined  the  plant 
419  of  the  Realty  Appraisal  &  Title  Company,  but  no 
other  plant  in  the  District  of  Columbia  particularly. 
As  to  the  extent  of  my  examination  of  the  plant  of  the 
Realty  Appraisal  &  Title  plant,  well,  I  went  through  the 
plant  with  Mr.  Wright  and  examined  the  method  he  used. 
I  thought  I  had  a  pretty  good  idea  of  the  system  he  used. 
As  to  how  long  that  examination  occupied,  I  think  I  was  in 
the  office  probably  an  hour.  I  was  in  conference  with  Mr. 
Wright  the  largest  part  of  the  time,  during  that  hour,  which 
was  consumed  in  talking  with  Mr.  Wright  and  having  him 
explain  the  system  to  me.  I  do  not  know  how  far  that  plant 
went  back  apart  from  what  Mr.  Wright  told  me.  As  to 
whether  that  plant  was  largely  engaged  in  furnishing  con¬ 
tinuations  rather  than  abstracts  or  certificates,  well,  I  know 
that  they  did  not  have  a  great  deal  of  certificate  business. 
I  do  not  think  that  their  business  was  mostly  continuations. 
I  am  not  so  certain  about  that.  According  to  my  best  recol¬ 
lection,  I  was  inspecting  the  plant  in  Baltimore  between 
one  hour  and  two  hours.  I  did  not  keep  a  watch  to  see 
exactly  how  long,  but  I  would  say  it  was  nearer  two  hours 
than  it  was  one  -our.  I  testified  in  the  equitv  cause  on 
May  5,  1932. 

Thereupon  the  testimony  of  witness  in  said  equity  cause 
was  read  to  him,  as  follows : 

“Q.  Let  me  read  you  from  page  763: 
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“Q.  How  much  actual  time  did  you  spend  in  the  inspec¬ 
tion  of  the  plant,  apart  from  the  conference  yo^i  had  with 
Mr.  Weinstein,  actual  inspection  of  the  books  and  records? 
A.  Well,  I  don’t  know  how  you  would  take  that.  We  were 
there  in  the  plant  around  an  hour,  I  would  saji’.  In  that 
time  we  were  listening  to  Mr.  Weinstein’s  explana- 

420  tions  and  looking  at  the  books  and  hearing  his  theo¬ 
ries  of  carrying  the  titles  on  through. 

“Q.  This  hour’s  stay  included  all  the  various  explana¬ 
tions  which  Mr.  Weinstein  made  as  to  what  he  had?  A. 
Oh  yes.  We  listened  to  him  and  what  he  had  to  say  as  to 
his  theory  of  the  plant. 

“Q.  And  it  was  during  that  hour  that  you  macje  such  in¬ 
spection  of  the  records  as  you  did  make?  A.  Sure.” 

The  Witness :  I  think  that  is  a  correct  statement. 

As  a  matter  of  fact,  when  I  testified  in  my  direct  exami¬ 
nation  that  this  method  was  a  superior  method  for  quick¬ 
ness,  as  to  whether  that  information  was  derived  from  what 
Mr.  Weinstein  told  me,  it  was  both,  I  think.  We  depended 
largely  on  what  Mr.  Weinstein  said.  We  had  no  (reason  to 
doubt  his  statement.  As  to  whether  I  made  suph  a  per¬ 
sonal  inspection  of  that  plant  as  to  enable  me  td  say  how 
far  the  plant  went  back,  I  cannot  say  that  I  did  make  such 
a  thorough  inspection  as  to  say  how  far  the  plant  tvent.  As 
to  whether  I  made  any  inspection  that  would  enable  me  to 
say  as  a  result  of  such  inspection,  whether  or  not  |the  plant 
was  complete  in  part,  back  to  any  designated  da|:e,  mean¬ 
ing  by  that,  as  to  a  portion  of  the  necessary  information 
derived  from  the  records,  to  constitute  a  title  plant,  an¬ 
swered,  not  complete  in  part  as  to  any  portion  of  the  Court 
records — I  think  he  said  he  had  the  judgments  aijid  equity 
cases  taken  off,  and  that  he  told  us  he  did  not  h^ve  them 
complete.  I  was  manager  of  the  Capitol  Title  ahd  Guar¬ 
antee  Company  from  about  April  2,  1930  to  June  12,  1930. 
After  June  12,  1930,  I  was  connected  with  :he  plant 

421  only  in  a  general  way.  I  did  not  continue  in  active 
charge  of  the  office.  I  continued  as  a  m^n  in  the 

office  over  a  branch  office. 

With  respect  to  such  activities  as  I  had  in  connection 
with  the  business  of  the  New  York  Title  &  Mortgage  Com¬ 
pany  in  Washington,  I  did  get  information  that  would  en¬ 
able  me  to  tell  now  how  far  back  the  plant  of  thg  Capitol 
Title  &  Guarantee  Company  went  back  at  that  period,  the 
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plant  went  back  to  1912,  that  is,  on  June  12, 1930.  The  plant 
reflected  the  complete  records  back  to  1912.  I  have  testi¬ 
fied  that  in  the  spring  of  1930,  the  plant  of  the  Capitol  Com¬ 
pany  went  back  to  1912.  Of  my  own  knowledge,  I  cannot 
say  when  the  plant  was  complete  as  far  back  as  1912.  I 
now  know  that  it  did  not  go  back  that  far  complete  when 
I  made  my  examination  in  Baltimore.  With  respect  to 
this  information  I  received  at  the  interview  in  New  York 
with  Mr.  Earnest  and  Mr.  Weinstein  as  to  the  Capitol  Title 
and  Guarantee  Company  having  available  assets  of  $400,- 
000,  they  did  not  tell  me  what  the  assets  consisted  of.  They 
did  tell  me  that  it  was  cash,  because  they  talked  about  in¬ 
vesting  it.  I  do  not  know  that  they  told  us  that  it  was  in 
banks  or  where  it  was.  I  did  not  make  any  inquiries  about 
it  at  that  time,  and  I  do  not  think  I  made  any  inquiry  later. 

Thereupon,  on  redirect  examination,  witness  testified,  as 
follows : 

Thereupon  attention  of  witness  was  called  to  his  testi¬ 
mony  in  the  equity  case,  as  follows : 

“Q.  How  much  time  did  you  spend  in  the  inspection  of 
that  plant?  A.  We  were  there,  I  would  say,  in  the  plant 
itself  an  hour  or  more  and  in  Mr.  Weinstein’s  office  a  con¬ 
siderable  time  longer  than  that.  We  were  talking  with 
him.” 

422  that  is  a  correct  statement  of  mv  testimonv.  At  the 

%>  •> 

time  of  my  examination  of  this  plant  in  Baltimore,  I 
did  not  know  that  the  plant  did  not  go  back  to  1912.  Mr. 
Weinstein  stated  to  us  that  to  complete  the  plant  required 
the  addition  of  the  judgment  records.  That  was  the  only 
part  of  the  plant  that  he  stated  to  me  was  not  complete  at 
that  time.  That  is  vThat  he  represented  to  us.  I  do  not 
recall  any  statement  about  the  judgment  records  being 
there.  I  could  not  answer  that.  I  do  not  recall  any  thing 
having  been  said  about  that. 

Thereupon,  on  recross-examination,  witness  testified,  as 
follows : 

I  do  not  recall  whether  he  said  anything  about  records 
of  law’.  When  I  returned  to  New  York  from  that  inspec¬ 
tion,  I  did  report  to  Mr.  McNeal  that  I  had  found  a  com¬ 
plete  title  plant  there.  I  think,  in  substance,  I  might  have 
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said  that.  Of  course,  whatever  I  reported  to  Mr.  McNeal 
was  what  I  learned  in  Baltimore.  As  to  whether  I  did  tell 
Mr.  McNeal,  when  I  came  back  to  New  York  [that  I  had 
made  a  thorough  examination  of  that  plant,  well,  I  do  not 
know  just  what  words  I  conveyed  to  Mr.  McNeal^  but  I  told 
him  that — they  were,  that  I  was  very  well  satisfied  with 
the  plant ;  that  I  thought  it  would  be  a  splendid  opportunity 
for  us  to  have  an  agency  in  Washington  and  that  is  what 
we  were  looking  for,  of  course.  As  to  whether  I  reported 
to  Mr.  McNeal  that  Mr.  Parsons  and  I  had  made  4  thorough 
examination  of  that  plant  in  Baltimore,  I  do  not  know  the 
question  was  even  asked.  I  do  not  know  I  m4de  such  a 
statement  to  Mr.  McNeal.  I  conveyed  to  him  hiy  report. 
I  have  no  recollection  of  making  such  a  direct  statement 
as  that. 

423  Thereupon,  on  re-redirect  examination,  witness  tes¬ 
tified  as  follows : 

I  stated  a  moment  ago,  in  answer  to  a  question  by  Mr. 
Jackson,  that  my  report  to  Mr.  McNeal  was  baSed  on  my 
examination  of  the  plant,  and  also  based  on  information 
gathered  from  Mr.  Weinstein,  in  addition  to  my  examina¬ 
tion  of  the  plant.  | 

Thereupon  the  defendant,  further  to  maintain  [the  issues 
on  its  part  joined,  called  on  behalf  of  the  New  Ifork  Title 
&  Mortgage  —  Walter  A.  Tuttle,  who,  having  j)een  duly 
sworn,  testified  as  follows: 

I  am  employed  by  the  New  York  Title  &  Mortgage  Com¬ 
pany,  and  was  so  employed  in  1928,  in  the  capacity  to  take 
charge  of  the  national  insurance  advertising  forj  the  com¬ 
pany,  and  assisting  in  the  general  advertising  of!  the  com¬ 
pany.  In  the  fall  of  1928,  at  the  office  of  the  New  York 
Title  &  Mortgage  Company,  in  New  York,  I  met  someone 
from  the  Capitol  Title  and  Guarantee  Company;! I  believe 
it  was  Mr.  Springston,  or  it  might  have  been  Mrr  Spruce; 
I  met  either  one  or  the  other  in  the  office.  I  believe  it  was 
in  the  early  part  of  September.  I  did  have  a  conversa¬ 
tion  with  them  with  reference  to  the  advertising  4nd  open¬ 
ing  of  the  Capitol  Title  and  Guarantee  Company.!  All  the 
material  I  got  from  Mr.  Springston  or  possibly  Ml*.  Spruce 
was  a  picture  of  the  office  force  at  work,  and  we! later  se¬ 
cured  a  picture,  an  architect’s  sketch  of  the  building. 
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Thereupon  witness  was  handed  Plaintiff’s  Exhibit  No.  6, 
and  was  asked  whether  that  was  shown  to  him  on  that 
occasion  by  Mr.  Springston,  and  after  examining 

424  paper,  witness  testified,  I  haven’t  seen  this  letter 
of  Mr.  Parsons  in  mv  life  before.  I  have  seen  the 

picture  of  the  office  force  because  we  used  that.  They  were 
submitted  to  me.  This  letter  of  June  21,  1928,  this  is  the 
first  time  I  have  seen  it ;  I  have  heard  reference  to  it  a  good 
many  times  but  I  had  never  seen  it.  As  to  the  suggestions 
I  made  concerning  advertising,  we  suggested  an  advertise¬ 
ment  announcing  the  Capitol  Title  and  Guarantee  Company 
as  an  agent,  and  the  advertisement  which  we  prepared  in 
laying  out  for  the  Washington  Company,  consisted 
largely — I  believe  it  was  a  page,  if  not  a  page,  very  nearly 
a  page;  it  consisted  of  a  picture  of  the  building,  and  a 
short  statement,  perhaps  of  a  dozen  or  twenty  words  an¬ 
nouncing  their  appointment  to  represent  us  for  the  insur¬ 
ing  of  titles,  and  then  their  name  appearing  representing 
the  New  York  Title  &  Mortgage  Company,  and  their  ad¬ 
dress.  As  to  whether  anything  was  said  to  me  on  that  oc¬ 
casion  about  any  stock  selling  campaign,  I  knew  nothing 
about  that ;  I  was  only  there  taking  care  of  title  insurance ; 
nothing  was  said  to  me  about  any  stock  selling  campaign. 
There  was  not  anvthing  contained  in  this  advertisement 
with  reference  to  any  stock  selling  campaign  at  that  time. 
I  have  personal  knowledge  as  to  whether  the  New  York 
Title  &  Mortgage  Company  ever  paid  for  any  advertising, 
because  all  the  bills  for  advertising  went  through  my  hands. 

The  only  bills  paid  in  connection  with  that  advertising  of 
the  kind  I  spoke  of,  was  a  charge  of  $8.85,  I  believe  that 
was  the  amount  for  the  preparation  of  the  layout  for  the 
announcement.  It  was  only  a  layout,  sketching  of  the  pic¬ 
ture;  by  sketching  or  layout,  I  mean,  artist’s  conception  of 
how  much  advertising  should  appear,  and  that  was  made 
and  paid  for  by  us.  It  did  not  have  any  reference 

425  to  stock  selling.  No  mention  was  made  in  that  of 
the  sale  of  any  stock  or  the  prospective  sale  of  any 

stock  that  had  to  do  with  the  title  insurance  business. 

Thereupon,  on  cross-examination,  witness  testified  as 
follows : 

I  say  that  in  the  Fall,  I  think,  of  1928,  I  saw  either  Mr. 
Spruce  or  Mr.  Springston  in  New  York  with  respect  to  the 
advertising.  I  am  not  able  to  state  which  one  of  those  gen- 


GRACE  L.  HUTTON. 


I 


315 


tlemen  I  saw.  I  cannot  say  which  one  it  was ;  it  Was  one  or 
the  other.  The  circumstances  under  which  I  met  either  of 
those  gentlemen  was,  that  I  was  called  down  to  Mr.  Par¬ 
sons’  office  to  meet  the  one,  and  we  had  a  conversation,  prob¬ 
ably  of  not  more  than  ten  or  fifteen  minutes.  As  to  whether 
I  met  other  gentlemen  on  that  occasion  from  the  Capitol 
Title  &  Guarantee  Company,  I  would  say  I  met  only  one. 
When  I  referred  to  this  layout,  that  was  not  something  that 
was  presented  to  us,  it  was  delivered  by  us,  I  thought  I 
made  that  plain. 

Thereupon  attention  of  witness  was  called  to  Pdventise- 
ment  appearing  in  the  Washigton  Post  of  September  30, 
1928,  and  he  was  asked  to  state  whether  or  not  he  had  any¬ 
thing  to  do  with  that  portion  of  the  contents  of  that  adver¬ 
tisement,  and,  after  examining  exhibit  testified:  This  adver¬ 
tisement  appears  very  much  as  we  suggested  it  to  appear  in 
the  layout.  Attention  of  witness  called  to  printing  of  sky 
line  of  New  York  in  that  advertisement,  and  askejl  whether 
or  not  he  had  anything  to  do  with  the  furnishing  bf  the  cut 
that  was  produced  in  the  advertisement,  answered!  that  is  a 
stock  trademark ;  we  use  that  in  all  advertising.  I  can  cer¬ 
tainly  say  that  we  did  furnish  that  cut.  We  keep  a 
426  great  quantity  of  them  in  New  York.  I  hpve  stated 
that  I  never  saw  this  Parsons  letter  in  aijiy  adver¬ 
tisement  until  a  certain  exhibit  was  handed  to  ijne  a  few 
moments  ago  by  counsel.  The  first  time  I  saw  the  Parsons 
letter  in  any  form  was  in  this  court  room  a  few  moments 
ago  today.  I  never  saw  it  before,  I  did  not  know  of  its  ex¬ 
istence;  I  have  heard  it  referred  to  in  the  last  few  weeks. 


As  to  whether  I  had  heard  of  it  until  the  last  few  weeks,  if 
I  did,  it  was  only  the  paper,  but  I  have  never  seep  it.  As 
to  when  I  did  first  hear  of  the  existence  of  that  paper,  I 
only  knew  of  it  here  within  the  last  few  weeks,  ^hen  this 
trial  was  started.  I  have  no  recollection  of  it.  I  think  it 
is  correct,  but  I  never  heard  of  it  before  this  morjning.  It 
is  pretty  hard  to  make  a  statement  like  that  but  I  can  say 
that  if  I  did  hear  of  the  letter  it  was  just  like  any  either  let¬ 
ter.  Independent  of  the  information  derived  by  pie  a  mo¬ 
ment  ago  from  inspection  of  Plaintiff’s  Exhibit  No).  6,  as  to 
whether  my  recollection  would  permit  me  to  say  whether 
that  letter  of  June  21, 1928,  had  ever  been  brought  io  my  at¬ 
tention,  or  came  under  my  observation,  I  never  pead  that 


letter  before,  or  saw  it  before. 


In  my  capacity  as  an  adver- 
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tising  man  for  the  New  York  Title  &  Mortgage  Company,  I 
wrote  some  of  the  articles  for  the  National  Titleman.  Wit¬ 
ness’  attention  was  called  to  the  issue  of  the  National  Title- 
man  of  October,  1928,  Plaintiff’s  Exhibit  No.  7,  and  was  asked 
to  state,  what,  if  anything,  he  had  to  do  with  the  furnishing  of 
the  contents  of  the  copy  in  so  far  as  it  relates  to  the  Capitol 
Title  &  Guarantee  Company,  testified,  I  am  familiar  -with 
that  article,  but  whether  I  wrote  all  of  it  or  not,  I  can’t  say 
definitely.  I  certainly  wrote  a  part  of  it  and  the  bal- 

427  ance  was  undoubtedly  written  by  Mr.  Foster.  The 
way  this  Titleman  has  been  handled  from  the  begin¬ 
ning,  I  would  write  a  good  many  of  the  articles  and  pass 
them  on  for  his  approval,  and  possibly  -when  he  had  found 
he  did  not  have  quite  enough  he  would  -write  something, 
possibly,  and  if  he  did  not  write  some  article  he  might  re¬ 
write  one.  As  to  whether  or  not  it  is  my  recollection  that  I 
substantially  prepared  the  copy  for  the  submission  to  my 
superior  officer,  in  so  far  as  this  contains  information  with 
respect  to  the  connection  between  the  New  York  Company 
and  the  Capitol  Title  &  Guarantee  Company,  I  think  I  did. 
I  either  prepared  it  or  submitted  it  to  him  for  his  approval. 
As  to  where  did  I  get  the  information  upon  the  basis  of 
which  I  prepared  the  copy  for  that  article  before  I  sub¬ 
mitted  it  to  my  superior,  it  probably  came  from  a  number 
of  sources.  Some  of  it,  following  my  conversation  with 
Mr.  Springston  or  Mr.  Spruce,  and  some  of  it  from  conver¬ 
sations  with  members  of  the  office  of  the  National  Title 
Insurance  Department,  and  those  officers  are  identified  with 
the  New  York  Title  and  Mortgage  Company.  Thereupon 
attention  of  witness  was  called  to  statement  in  exhibit  as 
folows:  “The  Capitol  Title  and  Guarantee  Company  has 
recently  completed  the  organization  of  what  is  considered 
by  experts  to  be  one  of  the  finest  title  plants  that  has  been 
assembled  anywhere,  combining  all  the  modern  features  for 
expeditious  and  accurate  work,”  and  asked  where  did  he  get 
that  knowledge,  answered,  it  sounds  like  I  got  it  from  Mr. 
Parsons.  Thereupon  there  was  read  to  the  witness  the  fol¬ 
lowing  portion  of  the  exhibit :  “  It  is  possessed  of  personnel 
and  equipment  which  will  enable  it  to  transact  title  business 
in  an  efficient  and  up  to  date  manner  ’  ’,  and  he  testified,  I  be¬ 
lieve  I  also  got  that  from  Mr.  Parsons.  That  does 

428  not  rerefresh  my  memory  to  permit  me  to  say  in  con¬ 
nection  with  the  information  derived  from  Mr.  Par- 
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sons,  that  he  did  show  to  me,  for  my  information  and 
for  the  accuracy  of  the  preparation  of  the  article,  the  let¬ 
ter  of  June  21,  1928,  that  he  had  written  to  John  Paul 
Earnest.  Thereupon  the  following  was  read  tp  the  wit¬ 
ness:  “The  Company  has  an  authorized  capital  of  $750,000, 
divided  into  7,500  shares  preferred,  par  value,  $lp0 ;  15,000 
shares,  common,  no  par  value,’ ’  and  he  was  asl^ed,  where 
did  you  get  that  information,  answered,  I  am  certjain  that  I 
did  not  get  it  from  the  conversation  which  I  hadj  with  Mr. 
Springston  or  Mr.  Spruce.  I  must  have  gotten  it  from  Mr. 
Parsons.  I  would  not  have  had  any  other  way  of  getting  it. 
I  have  stated  a  moment  ago  that  I  got  the  information  re¬ 
ferred  to  from  Mr.  Parsons,  if  I  did  not  get  it  from  Mr. 
Springston  or  Mr.  Spruce.  I  testified  that  I  am  unable  to 
recall  where  I  got  the  information  from  with  ijespect  to 
which  I  testified  in  chief  from  Mr.  Springston  I  and  Mr. 
Spruce.  I  do  not  know  who  I  saw  on  that  occasion.  There¬ 
upon  attention  of  witness’  was  called  to  the  National  Title- 
man,  Plaintiff’s  Exhibit  No.  7,  as  follows :  j 

“An  event  of  importance  to  correspondents  and  other 
friends  of  the  New  York  Title  &  Mortgage  Company  is  the 
opening  on  October  1st  in  Washington,  D.  C.,  of  <^ur  allied 
institution,  the  Capitol  Title  and  Guarantee  Company,  with 
which  we  will  participate  in  the  insurance  of  titles  to  real 
estate  in  the  Capitol  and  suburbs,  thereby  placing  the  re¬ 
sources  of  the  largest  title  company  in  America  at  the 
disposal  of  the  residents  and  business  interests  Qf  Wash¬ 
ington,  and  assisting  in  the  rapid  unprecedented  r^al  estate 
development  there”, 

and  he  was  asked  where  he  derived  that  infbrmation 
429  in  making  up  the  copy  he  submitted  to  his  superiors 

before  this  issue  of  the  Titleman  was  printed, 
answered,  I  do  not  think  I  wrote  that  part;  it  <^oes  not 
sound  like  me.  I  do  not  remember  having  discussed  this 
part.  I  imagine  Mr.  Foster  wrote  it.  As  to  whether  I 
stated  that  I  wrote  the  original  copy  and  submitted  it  to  my 
superiors,  I  thought  I  had  explained  that  I  wrote|  part  of 
the  copy  and  it  was  revised  sometimes  and  changed.  I  do 
not  think  it  ever  goes  through  without  change;  Very  few 
instances,  anyhow.  Thereupon  the  National  Titleman, 
Exhibit  No.  7,  was  handed  to  witness  and  he  was  a^ked,  did 
he  recall  whether  or  not  he  had  any  information  before 
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preparing  this  copy  which  reflected  substantially  the  in¬ 
formation  which  had  just  been  read  to  him;  after  examining 
paper  he  testified,  I  still  feel  I  do  not  think  that  I  wrote 
that  first  part  of  the  first  paragraph.  Thereupon  attention 
of  witness  was  called  to  another  portion  of  the  National 
Titleman,  as  follows:  “The  New  York  Title  &  Mortgage 
Company  will  guarantee  all  certificates  of  title  issued.” 
Asked  did  he  have  that  information  when  he  prepared  that 
copy  for  his  superiors,  answered,  I  can’t  answer  that  ques¬ 
tion  because  I  am  not  a  title  man.  I  do  not  think  I  put 
that  in.  I  may  have;  the  title  certificates,  I  believe,  are 
located  in  Washington.  After  I  submitted  such  copy  as 
I  prepared  to  my  superiors,  the  copy  came  back  to  me 
before  it  was  put  in  this  issue.  I  certainly  saw  it  before 
it  was  printed,  so  that  before  the  copy,  which  this  issue 
represents,  went  to  the  printer,  I  checked  it  up  and  turned 
it  over  to  the  printer.  As  to  what  was  done  with  this  issue 
of  the  Titleman  after  it  was  printed,  it  was  sent  to  the  New 
York  Title  and  Mortgage  Company  correspondents,  to 
approved  agencies,  approved  applicants  and  agen- 
430  cies.  One  of  the  agents  was  the  Capitol  Title  and 
Guarantee  Company,  so  that  copies  were  sent  to  it. 

On  redirect  examination  witness  testified  as  follows : 

I  said  I  was  not  certain  whether  the  gentleman  I  saw 
was  Mr.  Springston  or  Mr.  Spruce.  No  other  gentlemen 
called  to  see  me  from  the  Capitol  Title  and  Guarantee  Com¬ 
pany  and  discussed  any  advertising  other  than  I  have 
referred  to.  Only  on  that  one  occasion  did  I  see  anyone  of 
the  Capitol  Title  and  Guarantee  Company,  that  was  either 
Mr.  Springston  or  Mr.  Spruce.  Thereupon,  there  was 
handed  the  witness,  Plaintiff’s  Exhibit  No.  22,  and  he  was 
asked  to  state  what  part  came  from  New  York,  if  he  knew, 
and  he  answered,  the  lay-out,  which  looks  familiar  to  me, 
which  would  have  the  announcement  of  the  opening  of  the 
Capitol  Title  and  Guarantee  Company,  address,  the  picture 
here  (indicating),  the  signature  and  the  skyline,  and  prob¬ 
ably  this  $45,000,000  title  guarantee  fund  for  Washington; 
in  here,  “Title  and  Insurance  Policies  Backed  by  the  Largest 
Title  Guarantee  Fund  in  America”,  and  this  first  para¬ 
graph:  “A  cordial  invitation  is  extended  to  the  banking, 
real  estate  and  business  interests  of  the  District  to  visit  and 
inspect  the  modern  plant  which  has  been  described  as  ‘the 
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most  perfect  plant  ever  assembled  anywhere’  ”,  I  am  n°t 
sure  about  that  copy,  and  about  these  branches  of  the 
service,  five  branches  of  service.  But  I  can  recall  we  did 
submit  the  lay-out  and  we  undoubtedly  furnished  this  copy. 
We  furnished  the  skyline  there  at  the  bottom.  We  sent  it 
down  at  a  later  date,  following  the  conversation,  j 

Thereupon,  on  recross-examination,  witness  testified  as 
follows : 

j 

431  As  to  whether  I  am  quite  certain  that  the  New 
York  Title  and  Mortgage  Company,  for  thq  purpose 

of  this  ad.,  furnished  this  information,  “$45,000,000  Title 
Guarantee  Fund  for  Washington”,  I  think  they  pid;  and, 
“as  Washington  Representative  of  the  New  York  iTitle  and 
Mortgage  Company,  we  issue  title  insurance  policies  backed 
by  the  largest  title  guarantee  fund  in  America”,!  we  did. 
Thereupon  witness’  attention  was  called  to  plaintiff’s  ex¬ 
hibit  No.  7,  and  what  appears  to  be  the  quarters  of  the 
Capitol  Title  and  Guarantee  Company,  in  the  October  issue 
of  the  Titleman,  he  was  asked  to  state  where  did  he|  get  that 
from,  answered,  that  is  what  I  referred  to  as  the  architect’s 
sketch;  that  was  a  Washington  drawing  and  we  uspd  it  for 
this  purpose.  That  was  furnished  by  Mr.  Sprin^ston  or 
whoever  I  saw. 

I 

I 

Thereupon  the  defendant,  further  to  maintain  tlje  issues 
on  its  part  joined,  called  on  behalf  of  the  New  York  Title 
and  Mortgage  Company,  Miss  Mildred  Barrett,  who,  having 
been  duly  sworn,  testified  as  follows : 

My  full  name  is  Mildred  Barrett.  I  am  employed  as  a 
stenographer  for  the  New  York  Title  and  Mortgage  Com¬ 
pany.  Prior  to  that  time  I  worked  for  a  real  estate  com¬ 
pany.  I  was  employed  by  the  Capitol  Title  and  Guarantee 
Company  on  December  7, 1928,  until  June  12, 1930.  There¬ 
upon  witness  produced  original  records  showing  the  title 
insurance  policies  issued  by  the  New  York  Title  an^  Mort¬ 
gage  Company,  through  the  agency  of  the  Capitol  Title  and 
Guarantee  Company.  That  is  the  record  which  I  brought 
with  me.  It  is  the  original  record  or  register  of  titlp  insur¬ 
ance  policies  issued  by  the  New  York  Title  and  Mortgage 
Company  through  the  Capitol  Title  &  Guarantee 

432  Company.  That  is  the  record  that  was  kept  by  me 
from  the  first  day  I  was  employed  by  the  papitol 
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Title  and  Guarantee  Company.  I  have  a  statement  here 
prepared  by  me  personally  from  the  record  stating  the 
amount  of  title  insurance  isued  by  the  New  York  Title  and 
Mortgage  Company  through  the  agency  of  the  Capitol  Title 
and  Guarantee  Company,  during  the  period  from  October  1, 
1928,  to  and  including  June  12,  1930;  the  total  amount  of 
policies  issued  from  October  1,  1928,  to  and  including  June 
12,  1930,  amounted  to  $3,968,458.39.  From  the  records, 
there  were  359  policies  issued. 

Thereupon  defendant,  New  York  Title  and  Mortgage 
Company,  offered  in  evidence  certain  letters  which  had 
heretofore  been  identified  and  marked  Defendant’s  Exhibits 
Nos.  1,  2,  3,  4,  5,  6,  9  and  10,  and  said  exhibits  were  offered 
and  received  in  evidenc. 

Thereupon  there  was  read  to  the  jury  Defendant ’s  Exhibit 
No.  4,  as  follows : 

“John  Paul  Earnest,  Attorney-at-law,  600  F  Street, 

“Washington,  D.  C. 


“June  7, 1928. 

“Mr.  George  S.  Parsons, 

“Solicitor  New  York  Title  &  Mortgage  Company, 
“New  York  City,  N.  Y. 

4  4  Dear  Mr.  Parsons  : 

We  have  your  letter  of  June  6,  1928,  with  copy  of  our 
contract  duly  executed  by  your  officers  and  we  heartily 
reciprocate  your  wishes  that  our  association  will  be  pleasant 
and  profitable  for  us  both.  You  can  rest  assured  that  we 
will  do  our  utmost  to  secure  this  consummation. 

433  4  4  As  we  are  now  ready  to  transfer  our  plant  from 

Baltimore  to  this  city,  and  to  proceed  with  our  or¬ 
ganization  and  the  detail  work  of  building  up  our  clientele 
we  ask  you  to  kindly  furnish  us  with  a  list  of  the  Washing¬ 
ton  customers  with  whom  you  have  heretofore  done  busi¬ 
ness,  and  also  a  set  of  your  forms  for  our  information  and 
guidance  in  compliance  with  the  terms  of  our  contract. 

4  4  Yours  very  truly, 

(Signed)  JOHN  PAUL  EARNEST.” 

Thereupon  there  was  read  to  the  jury  defendant’s  exhibit 
No.  10,  as  follows : 
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“New  York  Title  and  Mortgage  Company,  New  York  City, 

N.  Y. 

“June  [15, 1928. 

“Mr.  John  Paul  Earnest, 

*  ‘  Attorney-at-law, 

“600  F  Street  N.  W., 

“Washington,  D.  C. 

“Dear  Mr.  Earnest:  j 

“Your  letter  of  June  7th,  addressed  to  our  Mrj.  Parsons, 
has  been  referred  to  the  writer. 

“We  have  had  prepared  a  list  of  our  approved  Applicants 
and  approved  attorneys  and  title  companies  in  the  District 
of  Columbia,  and  in  the  four  counties  in  Virginia  |md  Mary¬ 
land,  which  are  in  your  territory,  which  list  we  enclose 
herewith.  No  doubt  you  will  have  some  suggestion  to  make 
concerning  these  lists,  and  we  shall  be  pleased  to  receive  it. 

“Furthermore,  I  wish  to  suggest  to  you  that  ybu  make  a 
strong  effort  to  obtain  the  entire  business  oi  Weaver 
Brothers,  who  handle  the  Metropolitan  Life  Insur- 
434  ance  Company  account,  and  also  of  RandaU  H.  Hag- 
ner  &  Company,  who  handle  the  New  York  Life  In¬ 
surance  Company  account.  These  two  companies  have 
been  using  our  service  for  a  number  of  years  and  I  believe 
you  will  have  no  trouble  in  obtaining  their  business  if  you 
approach  them  early  and  tactfully.  If  you  will  pardon  the 
suggestion,  representatives  of  those  companies  may  be 
highly  desirable  prospective  members  of  your  board  of 
directors.  Incidentally,  Weaver  Bros,  are  no  relations  of 
mine. 

“Yours  very  truly, 

(Signed)  “E.  M.  Weaver, 

“Assistant  Secretary. 

I 

(Then  there  is  a  list  attached  to  this  letter,  which  was 
enclosed  with  that  letter,  which  reads : 

I 

“New  York  Title  and  Mortgage  Company^ 
Approved  Attorneys. 

*  (Subject  to  change  without  notice.) 

Washington,  D.  C. : 

Alfred  B.  Baker,  Evans  Bldg. 

Clarence  R.  Ahalt,  Evans  Bldg. 

21— 6029a 
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Adkins  &  Nesbit,  Wilkins  Bldg. 

Basil  D.  Boteler,  Metropolitan  Natl.  Bank  Bldg. 

George  H.  Lamar,  Woodward  Bldg. 

Harold  N.  Marsh,  Edmonds  Bldg. 

L.  G.  Sasscer,  Fendall  Bldg. 

Frank  M.  Stephen,  Fendall  Bldg. 

George  Francis  Williams,  National  Savings  &  Trust 
Bldg. 

Real  Estate  &  Columbia  Title  Insurance  Co. 

Suburban  Title  &  Investment  Company,  Saul  Bldg. 
District,  Lawyers  &  Washington  Title  Insurance  Co., 
1413  I  St.  N.  W. 

435  M  a  r  y  1  a  n  d — Montgomery  and  Prince  Georges 

Counties : 

Montgomery  County — Albert  M.  Bouic,  Rockville,  Md., 
and  Talbott  &  Prettyman,  Rockville,  Md. 

Prince  Georges  Countv — Waldo  Burnside,  Hvattsville, 
Md. 


Virginia — Arlington  and  Fairfax  Counties: 

Arlington  County — Ball  &  Douglas,  Clarendon,  Va. ; 
Amos  C.  Crounse,  Clarendon,  Va. ;  W.  Thomas  French, 
Clarendon,  Va. ;  Jessee  &  McCarthy,  Clarendon,  Va. ; 
Robert  A.  Ryland,  Clarendon,  Va.,  and  H.  R.  Thomas, 
Clarendon,  Va. 

Fairfax  County — George  R.  Robey,  Fairfax,  Va. 

New  York  Title  and  Mortgage  Company. 
Approved  Applicants. 

(Subject  to  change  without  notice.) 
Washington,  D.  C. : 

Acacia  Mutual  Life  Association,  601 13th  St.  N.  W. 
Adkins  &  Nesbit,  Wilkins  Bldg.  (Also  approved  at¬ 
torneys.) 

R.  H.  Arnold  Co.,  1010  Vermont  Ave. 

Commonwealth  Investment  Co.,  Inc.,  Edmonds  Bldg. 
Duckett  &  Duckett,  Evans  Bldg. 

Randall  H.  Wagner  &  Co.,  1221  Conn.  Ave.  N.  W. 

Harold  N.  Marsh,  Edmonds  Bldg. 
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McKeever  &  Goss,  1415  K  Street  N.  W. 

Mortgage  Bond  &  Guaranty  Cor.,  1010  Verijnont  Ave. 
N.  W.  j 

Potomac  Joint  Stock  Land  Bank,  Woodward  Bldg. 

Real  Estate  Mortgage  &  Guaranty  Corp.,  2f>  Jackson 
Place. 

H.  L.  Rust  Co.,  912  15th  St.  N.  W. 

The  Sager  Co.,  924  14th  St.  N.  W. 

B.  F.  Saul  Co.,  925  14th  Sts.  N.  W. 

Suburban  Title  &  Investment  Company,  Saul  Bldg,  (also 
act  as  certifying  attorneys). 

i 

Maryland : 

Prince  Georges  County — Waldo  Burnside  (also 
436  approved  attorney),  Hyattsville,  Md.,  and  First  Na¬ 
tional  Bank,  Mt.  Rainier,  Md.  (No  approved  appli¬ 
cants  in  Montgomery  County,  Md.) 

Virginia : 

Arlington  County — Brumback  Realty  Compan^,  Claren¬ 
don,  Va.  (No  approved  applicants  in  Fairfax  County,  Va. )  ’ ’ 

Thereupon  there  was  read  to  the  jury  Defendant’s  Ex¬ 
hibit  No.  9,  as  follows: 

i 

4  4  New  York  Title  &  Mortgage  Company,  New  Ycfrk,  N.  Y. 

“August  7,  1928. 

“Mr.  John  Paul  Earnest, 

‘  4  President  Capitol  Title  &  Guarantee  Co., 

Washington,  D.  C. 

“Dear  Sir:  j 

i 

“In  order  that  you  may  have  the  correct  information  I 
desire  to  advise  that  our  company  was  urgently  called  in  to 
insure  a  title  to  Washington  properties  known  as  the  Ward- 
man  Estate  by  New  York  attorneys  who  are  representing 
bankers  in  handling  a  bond  issue.  The  bankers  had  already 
placed  the  order  for  search  of  title  with  the  District  Law¬ 
yers  &  Washington  Title  Insurance  Company  and  we  were 
given  to  understand  that  the  work  was  completed  to  the 
point  of  issuing  that  company’s  certificate.  Upojn  second 
thought,  it  appears  that  the  bankers  were  not  satisfied  to 
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accept  the  Washington  company’s  certificate  and  asked  ns 
if  we  would  issue  our  title  policy  upon  receipt  of  the  Wash¬ 
ington  company’s  certificate.  After  some  discussion,  we 
agreed  to  issue  our  policy  upon  satisfactory  certificate  from 
the  Washington  Company  in  this  particular  case,  having  in 
mind  that  your  company  was  not  yet  operating  and  could 
not  certify  the  title  insurance  and  also  the  fact  that  the 
Washington  Company  had  practically  completed  this 

437  work.  I  assume  that  you  will  learn  of  this  transac¬ 
tion  and  in  view  of  the  circumstances  as  above  de¬ 
scribed,  that  you  will  confirm  our  action  therein. 

“Mr.  George  H.  O’Connor  of  the  District  Lawyers  & 
Washington  Title  Insurance  Company  has  written  us  stat¬ 
ing  that  in  several  newspaper  articles  concerning  a  new 
company  called  the  Capital  Guaranty  and  Title  Company,  it 
is  stated  that  that  company  is  to  be  the  exclusive  represent¬ 
ative  of  our  company  in  Washington.  We  are  asked  to 
confirm  this  statement  and  we  are,  of  course,  glad  to  do  so. 
I  would  like  to  at  the  same  time,  however,  advise  Mr. 
O’Connor  the  effective  date  of  our  cancellation  of  arrange¬ 
ments  with  his  company,  and  if  you  will  advise  us  when  you 
will  be  prepared  to  formally  open  for  business,  I  shall  be 
glad  to  give  Mr.  O’Connor  that  information. 

“Yours  verv  trulv, 

(Signed)  "  '  “E.  M.  WEAVER, 

“Assistant  S erectary. ’ ’ 

Thereupon  there  was  read  to  the  jury  Defendant’s  Ex¬ 
hibit  No.  5,  as  follows : 

“John  Paul  Earnest,  Attomey-at-law,  Washington,  D.  C. 
“Mr.  Earnest  M.  Weaver, 

“Assistant  Secretary  New  York  Title  &  Mortgage  Co., 
“135  Broadway,  New  York  City,  N.  Y. 

“Dear  Ser: 

“In  have  your  letter  of  the  7th  instant,  in  regard  to  in¬ 
suring  the  title  to  the  Wardman  properties  in  this  city,  the 
title  to  which  was  searched  by  the  District  Title 

438  Company.  This  was  entirely  proper  and  your  action 
therein  is  confirmed. 

“We  are  making  rapid  progress  in  the  development  of 
our  plant,  and  the  keenest  interest  in  our  work  is  manifest 
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by  the  title  and  business  interests  in  this  city.  We  have 
had  many  attractive  press  notices.  We  have  bfcen  asked 
frequently  to  take  business,  but  have  declined  to  <io  so  until 
we  are  in  our  permanent  quarters  in  the  new  |  Chandler 
Building  now  in  the  process  of  completion  on  I  Street.  This 
building  will  be  completed,  and  ready  for  occupanqy  October 
1,  1928.  We  will  move  in  at  once,  and  will  be  priepared  to 
handle  all  business  coming  to  us  on  and  after  that  date. 
You  may,  therefore,  advise  Mr.  O’Connor  that  October  1, 
1928,  is  the  effective  date  of  your  cancellation  of!  arrange¬ 
ments,  with  his  company,  and  the  consummation  of  our 
contractual  arrangements  with  you. 

“Very  truly  yours, 

(Signed)  ‘  “JOHN  PAUL  EARNEST.” 

Thereupon  there  was  read  to  the  jury  Defendant’s  Ex¬ 
hibit  No.  1,  as  follows:  j 

“George  Baillie  Springston,  Attorney-at-law,  600  F  Street, 

Northwest  Washington,  D.  C. 

“August  2(j,  1928. 

“Mr.  Earnest  M.  Weaver, 

“Assistant  Secretary  New  York  Title  &  Mortgage  Co., 
“New  York  City,  N.  Y. 

i  6  My  Dear  Mr.  Weaver  : 

“I  have  your  letter  of  August  16,  1928,  to  Mr.  [Earnest, 
the  President  of  our  company,  concerning  your  rela- 
439  tions  with  Randall  H.  Hagner,  Inc.  ! 

“Mr.  Earnest  has  left  the  city  for  two  weeks’  va¬ 
cation  in  the  Adirondacks ;  however,  we  are  pleasecj.  to  have 
your  communication  in  connection  with  Randall  H.  Hagner 
&  Company,  Inc.,  and  Weaver  Bros.,  and  in  this  respect  we 
wish  to  advise  you  that  following  our  publicity  cajmpaign, 
which  will  be  instituted  this  week,  our  plans  call  fc^r  an  in¬ 
tensive  campaign  during  the  entire  month  of  September, 
devoted  exclusively  to  getting  business  for  us  when  [we  open 
our  offices  on  October  1,  1928,  in  the  new  Chandle)*  Build¬ 
ing.  At  that  time  we  intend  to  make  special  efforts  to  se¬ 
cure  all  of  your  former  customers. 

“We  appreciate  your  courtesy  in  keeping  us  advised  of 
matters  of  Washington  interest  and  assure  you  that  the 
work  of  our  entire  organization  is  going  rapidly  forward. 

“Yours  very  truly”, 

(Signed)  '  “GEORGE  B.  SPRINGSTON.” 

i 
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Thereupon  there  was  read  to  the  jury  Defendant’s  Ex¬ 
hibit  No.  2,  as  follows : 

“  Capitol  Title  and  Guarantee  Company,  Chandler  Building, 
1425  Eye  Street,  Northwest,  Washington,  D.  C. 

“September  12,  1928. 

“William  H.  McNeal, 

“Vice-President  New  York  Title  &  Mortgage  Company, 
“New  York  City,  N.  Y. 

“My  Dear  Mr.  McNeal  : 

“The  story  unfolded  in  your  letter  of  September  8th 
to  Bandall  H.  Hagner  of  this  city,  was  not  entirely 
440  unexpected  because  we  had  been  advised  that  the 
District,  the  Lawyers’  and  the  Washington  Title 
Companies  recently  instructed  its  men  to  use  every  in¬ 
fluence  to  increase  their  volume  of  business  and  combat  the 
menace  of  apparent  competition.  In  fact,  our  Vice  Presi¬ 
dent,  Mr.  Gould,  the  President  of  the  Washington  Me¬ 
chanics  Savings  Bank,  in  our  Board  of  Directors  meeting 
yesterday,  said  that,  to  his  surprise  and  astonishment,  the 
Title  Company,  above  mentioned,  had  suddenly  become 
most  solicitous  in  regard  to  his  title  business  with  them; 
that  the  recent  change  of  tone  and  spirit  vras  indeed  mirac¬ 
ulous.  If  this  can  be  attributed  to  the  activities  of  our 
company  and  yours,  we  can  be  congratulated  as  public  bene¬ 
factors.  The  point  I  desire  to  make  is  that  this  effort  to 
influence  and  induce  business  their  way  probably  accounts 
for  Mr.  Hagner ’s  views,  if  the  statement  made  to  you  is 
true.  We  doubt  if  his  views  on  this  subject  will  be  perma¬ 
nent  as  we  have  not  as  vet  begun  action. 

“Our  contact  plan  is  now  complete  and  we  are  ready  to 
shoot.  I  am  sending  to  the  home  office  of  every  insurance 
company  represented  in  Washington  and  its  suburbs  by  a 
mortgage  loan  correspondent,  a  letter  substantially  like 
the  copy  I  have  enclosed  herewith,  which  is  directed  to  the 
Metropolitan  Life  Insurance  Company.  This  letter  will 
be  followed  with  interviews  by  a  personal  contact  man,  in 
Washington  with  the  mortgage  loan  correspondent,  and  in 
the  home  office  of  the  company  with  the  legal  department, 
where  a  final  decision  on  matters  of  this  nature,  the  selec¬ 
tion  of  Title  Company  Service,  controls. 
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are  to  be 
gner  case 


“Our  contact  men  will  next  concentrate  on  your 
441  clients  not  covered  by  the  foregoing  interview,  and 
will  then  take  up  in  order  the  banks  and  bankers,  the 
real  estate  operators,  building  and  loan  associations,  loan 
and  mortgage  loan  organizations,  and  finally  lawyers  who 
control  title  business.  The  exceptions  to  this  procedure 
will  only  be  where  people  have  written  requesting  informa¬ 
tion  and  advice,  in  such  cases  immediate  efforts 
made  to  secure  their  business.  The  Randall  Ha 
is  being  taken  care  of  today. 

“We  have  received  a  large  number  of  letter p  of  con¬ 
gratulations,  including  promises  of  title  business  upon 
our  opening,  in  addition  to  a  great  number  of  oral1  promises 
to  throw  business  our  way.  This  is  very  pleasapt,  but  we 
believe  that  the  company  wTho  will  get  the  business  in  the 
future  will  be  the  company  that  goes  after  it  and  we  intend 
that  that  company  will  be  our  own. 

“I  thank  you  for  your  prompt  attention  to  our  mutual 
interests  and  assure  you  that  this  aid  is  not  inconsiderable. 
Please  convey  my  personal  regards  to  Mr.  Parjsons  and 
Mr.  Weaver. 

“Yours  very  trulv,  j 

(Signed)  “GEORGE  B.  SPRINGSTO;N, 

Secretary. 


(( 
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Thereupon  there  was  read  to  the  jury  Defendant’s  Ex¬ 
hibit  No.  6,  as  follows:  j 

I 

“John  Paul  Earnest,  Attorney-at-lavT,  Washington,  D.  C. 

i 

“October  9,  1928. 

“Mr.  George  S.  Parsons, 

“Solicitor  New  York  Title  &  Mortgage  Compgnv, 
“New  York  City,  N.  Y. 

442  ‘  ‘  My  Dear  Mr.  Parsons  : 

“Glad  to  get  your  letter  of  the  8th  instant.  It  was  a 
pleasure  to  meet  Mr.  Randel  and  I  hope  he  will  conie  again. 

“We  are  working  hard,  and  sparing  no  effort  to  I  educate 
this  city  to  the  value  of  title  insurance.  The  project  is  new 
here,  as  many  people  supposed  that  a  certificate  that  the 
title  was  good  ‘according  to  the  record’  was  all  t)iat  was 
needed.  There  is  much  discussing  of  this  since  ouir  litera¬ 
ture  went  out,  and  the  people  are  waking  up.  We  Will  push 
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it  vigorously.  We  are  having  a  hard  fight,  as  we  expected 
to  have,  but  we  do  not  mind  that.  We  will  conduct  our  busi¬ 
ness  on  a  high  plance  which  will  merit  and  receive  the  sup¬ 
port  of  the  community. 

“Yours  very  truly, 

(Signed)  “JOHN  PAUL  EARNEST.” 

Thereupon  there  was  read  to  the  jury  Defendant’s  Ex¬ 
hibit  No.  3,  as  follows : 

“Capitol  Title  and  Guarantee  Company,  Chandler  Building, 

1425  Eye  Street  Northwest. 

“October  4,  1928. 

4  4  My  Dear  Mr.  Weaver  : 

44 1  am  enclosing  herewith  the  signature  cards  for  Mr. 
Earnest  and  myself  for  the  New  York  Title  and  Mortgage 
Company  files. 

Your  Mr.  Randle  has  been  in  contact  with  us  for  several 
days  and  the  services  that  he  has  been  able  to  render  us 
along  contact  lines  have  been  deeply  appreciated. 

“I  have  your  letter  of  October  1, 1928,  in  reference  to  the 
supply  of  Riders  omitted  from  the  packages  of  sup- 
443  plies  sent  us.  We  have  received  the  Riders  and  had 
them  in  time  for  our  work. 

4  4  Very  truly  vours, 

(Signed)  *  4 4 GEORGE  B.  SPRINGSTON, 

“Secretary.” 

There  was  attached  as  a  sticker  to  defendant’s  exhibit 
No.  3,  letter  marked  George  B.  Springston,  Secretary, 
Capitol  Title  and  Guarantee  Company  to  Mr.  Earnest 
Weaver,  Assistant  Secretary  New  York  Title  and  Mortgage 
Company,  dated  October  4,  1928,  which  pamphlet  was  read 
as  follows : 

4 4 Five  Branches  of  Service.  ‘Insure  that  Title.  Then  you 
know  you  own  it.’  This  Title  certificate  Protected  by 
policies  of  insurance  exclusively  underwritten  and  guaran¬ 
teed  by  the  New  York  Title  and  Mortgage  Co.,  New  York, 
N.  Y.  Capital  Funds  over  $44,000,000.  ‘Insure  that  Title.’ 

“Certificates  of  title  and  insurance. 

44  Speed — 6  to  10  days  in  ordinary  cases. 
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“Accuracy — Experts  have  pronounced  our  plant  finest 
in  existence. 

“Guarantee — New  York  Title  &  Mortgage  Co.  policy  of 
insurance  with  Capitol  Title  and  Guarantee  Co.  I  certificate 
of  title. 

“Detail — Plant  information,  checked,  rechecied,  proof 
read  and  verified  seven  times. 

‘  ‘  ‘  Then  you  know  you  own  it.  ’  ’  ’ 


I  might  say,  to  the  members  of  the  jury,  that!  this  little 
slogan  appears  across  the  bottom  of  each  page  “Insure  That 
Title,  Then  you  know  you  own  it.” 

On  the  next  page,  a  little  further,  appears  the  following: 


444  “Continuation  of  title.  Speed — 3  to  4  days  in  ordi¬ 
nary  cases.  Accuracy — Perfect  plant.  Guarantee — 
Capitol  Title  and  Guarantee  Company  certificate  of  title. 
Detail — Plant  information  checked,  rechecked,  a|nd  proof 
read  and  verified  seven  times. 


“Index  Service:  Speed,  24  to  48  hours;  soonerl  if  neces¬ 
sary.  | 

“Accuracy,  we  guarantee  our  service.  Detail,  minute  in¬ 
formation  on  outstanding  deeds,  deeds  of  trust,  liens  and 
any  other  paper  of  record  affecting  real  property,  j 
“Judgment  Reports:  Speed,,  24  to  48  hours;  sooner  if 


necessary.  Accuracy,  we  guarantee  this  information.  De¬ 


tail,  judgments,  law  and  equity;  lunacy;  bankruptcy  and 
probate  proceedings ;  mechanics  liens.  Any  lien  j  affecting 
property.  ‘Insure  that  Title.’ 

“General  Property  Ownership  Reports:  Speed 1 24  to  48 
hours;  sooner,  if  necessary.  Accuracy,  guaranteed  by  us. 
Detail,  owner  of  specific  property,  number  of  properties  one 
individual  owns;  specific  information  concerning  any  one 
piece  of  property.  ‘Then  you  know  you  own  it.’  ” 


At  the  bottom  of  these  two  pages  again  the  wofds,  “In¬ 
sure  that  title.  Then  you  know  you  own  it.” 

There'  was  offered  in  evidence,  and  read  to  the  ji|ry,  min¬ 
utes  of  the  special  meeting  of  the  Board  of  Directors  of 
the  Capitol  Title  and  Guarantee  Company,  held  Saturday, 
April  6,  1929,  as  follows:  “It  was  moved  by  Mr.  Thomson 
and  seconded  by  Mr.  Taylor,  that  the  resignation  of  Mr. 
Edmund  Dickey  be  accepted.  The  motion  was  unanimously 
carried.” 
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Thereupon  the  defendant,  further  to  maintain  the  issues 
on  its  part  joined,  called  on  behalf  of  the  Capitol  Title 

445  and  Guarantee  Company  Ezra  Gould,  who,  having 
been  duly  sworn,  testified  as  follows : 

My  full  name  is  Ezra  Gould.  I  am  a  resident  of  the  Dis¬ 
trict  of  Columbia  and  have  been  for  fifty-three  years.  My 
occupation  is  banker  and  I  am  president  of  the  Washington 
Mechanics  Savings  Bank,  and  have  been  such  for  twenty- 
six  years.  Up  to  the  time  I  went  into  the  banking  business 
I  was  employed  in  the  government  and  had  no  business 
experience.  I  have  been  connected  with  the  same  bank  dur¬ 
ing  the  past  twenty-six  years.  We  have  four  banking 
houses.  One  is  located  on  Connecticut  Avenue;  one  on 
Georgia  Avenue;  one  on  East  Capitol  Street,  and  one  on 
Eighth  and  G  Streets,  Southeast.  I  spend  more  of  my  time 
at  the,  main  office  at  Connecticut  Avenue.  Up  to  some  time 
ago  I  spent  most  of  my  time  at  the  branch  at  8th  and  G 
Streets,  Southeast.  I  was  a  Director  of  the  Capitol  Title 
and  Guarantee  Company  during  1928  or  1929,  I  don’t  know 
the  exact  period,  it  was  a  very  short  time.  I  really  don’t 
remember  the  number  of  weeks  or  months  I  was  a  director. 
I  imagine  it  was  maybe  five  or  six  months,  or  seven  months, 
that  I  was  a  director.  I  was  vice-president  of  that  com¬ 
pany  during  the  time  I  was  a  director  for  the  same  period. 

I  do  have  personal  knowledge  of  the  physical  makeup  of 
the  title  plant  of  the  company.  All  I  can  say  is  that  after  a 
very  careful  investigation  of  the  plant,  knowing  what  it 
could  do,  I  accepted  one  of  the  directorships  and  the  vice¬ 
presidency  of  the  company.  By  the  phrase  ‘ 4  knowing  what 
it  could  do”,  I  meant,  I  knew  it  would  do  a  great 

446  service  in  the  city.  As  an  individual,  transacting 
business,  or  as  president  of  the  bank,  I  had  occasion 

from  time  to  time  to  avail  myself  of  the  service  of  the 
Capitol  Title  and  Guarantee  Company  while  I  was  connected 
with  that  company,  quite  a  number  of  times,  over  a  period 
of  time,  I  think,  about  a  year  from  the  time  it  started.  Hav¬ 
ing  in  mind  the  opportunities  I  had  to  avail  myself  of  the 
services  of  the  Capitol  Title  and  Guarantee  Company,  as  to 
what  I  would  say  of  the  character  of  the  title  service  which 
this  company  rendered  with  respect  to  any  application  made 
for  title  examination,  well,  I  know  that  their  service  was 
good ;  it  was  excellent,  and  I  know  it  was  good. 
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Thereupon,  on  cross-examination,  witness  testfdied  as  fol¬ 
lows: 

I  am  not  a  member  of  the  bar  of  the  District  o i  Columbia. 
I  never  had  any  experience  in  title  examinations.  As  to 
whether  I  considered  myself  qualified  to  inspect  a  title  plant 
and  say  whether  or  not  it  was  adequate  for  the!  furnishing 
of  abstracts  of  titles  and  certificates  of  title,  tfye  only  an¬ 
swer  I  can  give  to  that  is — I  really  don’t  know  bow  to  an¬ 
swer  that  unless  you  let  me  tell  it  in  my  own  way.  Well,  in 
hearing  about  this  plant,  I  made  a  thorough  investigation 
of  it  and  found — I  made  an  investigation  of  it  myself.  I 
just  looked  over  the  records  and  saw  the  set-ijp  or  style 
which  they  were  using.  I  did  that  for  a  few  months  before 
the  company  opened  its  offices  for  business.  I  do  not  re¬ 
member  the  date  they  opened,  but  I  think  October  1,  1928, 
is  the  date.  It  was  a  very  short  time  before  they  opened  on 
October  1,  1928,  that  I  made  that  inspection.  They  had  a 
temporary  office  on  K  Street,  where  they  had  moved 
447  the  equipment  of  the  plant,  or  whatever  j  they  had, 
from  Baltimore.  That  investigation  did  not  furnish 
me  information  from  my  personal  inspection  and  examina¬ 
tion  as  to  how  far  the  plant  went  back  at  that  time,  so  I 
really  made  no  examination  or  inspection  of  the  plant  at 
that  time  that  would  enable  me  to  sav  how  far  it  went  back 

j  i 

to  that  time.  I  could  not  say  I  did.  As  to  whether  I  did 
make  any  inspection  or  examination  that  would  Enable  me 
to  say  as  to  what  particular  data  the  plant  covered,  I  would 
have  to  go  a  little  deeper  than  that,  if  I  may.  l[n  making 
this  investigation,  as  to  going  into  this  company  as  a  di¬ 
rector,  the  gentlemen  who  invited  me  to  be  a  director  had 
gone  to  Baltimore  and  made  this  examination,  tqen  I  took 
what  they  told  me  about  how  far  it  went  back.  MV  personal 
inspection  did  not  furnish  me  information  with  Respect  to 
the  completeness  of  the  plant,  how  far  it  went  back,  in  the 
detail  of  covering  the  records  from  the  office  of  the  Recorder 
of  Deeds,  or  the  law  and  equity  cases,  or  the  lunacy  cases, 
mechanics  liens,  judgments  and  wills  from  the  Court.  I 
placed  an  application  for  a  title  certificate  or  abstract  with 
the  Capitol  Title  Company  shortly  after  they  opetied  their 
office,  and  that  was  in  1928,  or  whatever  year  it  was,  I  don’t 
remember  the  year.  The  service  requested  by  me  was  to 
give  a  quick  title.  I  do  not  remember  the  piece  of  prop¬ 
erty.  We  had  several  titles  searched  by  that  Company. 


332 


NEW  YORK  TITLE  &  MORTGAGE  COMPANY  VS. 


I  cannot  tell  yon  now  whether  I  personally  made  a  request 
for  the  title.  I  probably  did  in  some  cases;  I  know  I  per¬ 
sonally  made  requests ;  some  of  them  did  on  others,  I  sup¬ 
pose.  I  do  not  remember  any  particular  piece  of  property 
that  I  asked  for  a  report  on,  but  I  could  supply  it. 

(Counsel:  I  would  like  to  have  it,  if  you  can.) 

We  requested  a  guaranteed  title.  As  to  when  we  got  a 
guaranteed  title,  did  we  get  it.  from  the  Capitol  Title 

448  Co.,  they  furnished  us  with  a  title,  and  then  the  title 
was  guaranteed,  as  I  remember,  by  the  New  York 

Title  and  Mortgage  Company  or  the  New  York  Title  In¬ 
surance  Company.  The  title  that  they  furnished  was  a 
certificate.  I  can’t  answer  how  many  times  I  did  go  there 
and  ask  for  such  a  search.  I  do  not  remember,  but  it  was 
more  than  once.  As  to  how  soon  we  got  a  report  after  we 
put  in  a  call  for  it,  the  first  one  we  received — I  think  we  got 
it  in  five  days.  1 1  am  not  sure  whether  that  "was  the  first  one 
or  the  tenth  one  or  the  second,  but  that  was  the  reason  w^hy 
we  turned  the  case  over  to  them,  because  they  could  do  it  so 
quickly.  We  got  it  very  quickly.  As  to  when  I  received 
this  report  from  the  Capitol  Title  and  Guarantee  Company, 
if  any  information  was  conveyed  to  me  as  to  whether  or  not 
that  report  was  based  wholly  upon  information  derived 
from  the  title  plant  of  the  Capitol  Title  and  Guarantee  Com¬ 
pany,  and  how  much  was  derived  from  other  sources,  I 
thought  it  was  all  from  there.  I  presumed  it  was  all  from 
the  Capitol  Title  and  Guarantee  Company.  I  did  not  have 
any  information  that  it  was  not.  Apart  from  what  the  cer¬ 
tificate  and  abstracts  showed,  I  can’t  answer  that  because  I 
did  not  try  to  get  it  myself.  If  I  might  answer  I  might  say, 
this  plant  was  fully  equipped  to  give  a  title  certificate  as 
good  as  any  of  the  other  title  companies,  only  quicker. 
Thereupon  the  attention  of  witness  was  called  to  the  min¬ 
utes  of  a  meeting  of  the  Board  of  Directors  of  the  Capitol 
Title  and  Guarantee  Company  of  November  12,  1928,  in 
which  minutes  witness  was  represented  as  being  present,  as 
vice-president,  and  he  was  asked  if  he  was  present  when  the 
following  action  was  taken : 

4 ‘It  was  moved  by  Mr.  Thomson  and  seconded  by  Mr. 
Gould,  that  50  per  cent  of  the  first  proceeds  from  the 

449  first  sale  of  the  stock  to  be  turned  over  to  Mr.  N.  S. 
Weinstein  in  return  for  an  equivalent  amount  of 


GRACE  L.  HUTTON. 


333 


stock  returned  to  the  Company,  said  amount  to  be 
$100,000.00,  less  commission.”  j 

9 

Upon  objection  being  made,  the  Court  sustained  the  ob¬ 
jection  as  to  the  New  York  Company,  and  upop  the  wit¬ 
ness  being  called  as  the  witness  of  the  plaintiff  testified : 

i 

I  think  if  it  is  there,  I  did.  Witness’  attention  jwas  called 
to  the  fact  that  the  minutes  were  signed  by  treorge  B. 
Springston,  Secretary,  and  John  Paul  Earnest,  President, 
and  he  was  asked  if  that  was  correct,  answered,  t  think  so. 
Thereupon,  attention  of  witness  was  called  to  the  minutes 
of  that  meeting,  and  he  was  asked  if  he  recalled  tpe  passage 
of  the  resolution  as  follows:  “It  was  moved  thaf  the  Cap¬ 
itol  Title  and  Guarantee  Company  act  as  agen|t  for  Na¬ 
thaniel  S.  Weinstein  in  the  disposal  of  a  portion  of  his 
stock.  Recommended  that  this  motion  be  carried,”  testi¬ 
fied,  that  if  that  is  there,  I  must  have  been  there.  j  I  have  no 
doubt  about  that. 

Thereupon,  on  redirect  examination,  the  witness  further 
testified  as  follows : 

In  connection  with  any  title  report  I  ever  got  from  the 
Capitol  Title  and  Guarantee  Company,  or  with  ifespect  to 
any  certificate  of  title  furnished  to  me  by  that  bompany, 
no  contention  ever  arose  nor  was  any  claim  ever 
by  reason  of  any  defect  in  the  certificate. 

Thereupon  the  witness  was  cross-examined  respecting  the 
testimony  he  gave  when  called  as  a  witness  for  the  plain¬ 
tiff. 

By  Mr.  Vandoren:  ! 

I  think  I  recall  the  circumstances  attending  the  adoption 
of  the  resolution  to  which  my  attention  has  been  directed. 

It  was  a  fact  at  that  time  that  Mr.  Weinstein  held 
450  certain  stock  of  the  company.  At  that  time,  and 
prior  to  that  time,  Mr.  Weinstein  was  urging  that 
he  had  certain  stock  of  the  Capitol  Title  and  Guarantee 
Company  by  reason  of  his  turning  over  the  plant  Which  he 
owned.  As  to  whether  or  not  those  resolutions  were;  adopted 
as  a  means  of  disposition  of  that  stock  so  that  it  vjould  not 
have  to  come  in  competition  with  the  sale  of  stock;  by  him, 
I  do  not  know  that  I  could  answer  that ;  I  can  only  tell  what 


presented 


334 


NEW  YORK  TITLE  &  MORTGAGE  COMPANY  VS. 


I  remember.  That  resolution  by  which  the  Capitol  Title 
and  Guarantee  Company  was  appointed  agent  for  the  sale 
of  the  Weinstein  stock  does  not  refresh  my  recollection  as 
to  whether  or  not  the  company  directed,  or  the  directors 
were  asked,  to  dispose  of  that  stock  so  as  not  to  have  it  com¬ 
pete  with  the  sale  of  stock.  I  do  not  remember  anything 
about  the  adoption  of  that  resolution.  I  can  only  make  one 
statement.  In  connection  with  the  sale  of  the  stock,  as  I 
remember  it,  the  idea  of  selling  the  stock  and  getting  the 
money  for  it  and  turning  this  money  over  to  Mr.  Weinstein, 
was  for  the  payment  of  the  plant,  or  the  money  which  he 
had  expended  in  bringing  it  up,  that  is,  for  the  materials, 
and  so  forth.  I  will  say  it  was  to  pay  for  the  plant  and 
building  up  the  plant. 

Thereupon,  on  recross-examination,  witness  testified  as 
follows : 

Counsel  for  plaintiff  stated  that  the  amount  owed  to  Mr. 
Weinstein  as  set  forth  in  the  minutes  of  the  meeting  of 
November  12,  1928,  was  the  sum  of  $100,000. 

Witness:  My  understanding  was  that  he  had  expended 
over  $300,000.00.  As  to  whether  or  not  the  indebtedness  to 
Mr.  Weinstein  was  recited  in  this  minute  was  at  that  time 
accurately  reported  in  the  minutes  to  be  $100,000.00, 
451  and  the  company  owed  him  more  than  that,  it  is  my 
recollection,  I  think  at  that  time  they  ovred  him  more 
than  that.  It  is  my  impression  that  this  minute  just  covered 
the  part  of  the  indebtedness.  I  am  sure  that  the  total  in¬ 
debtedness  of  the  Capitol  Title  and  Guarantee  Company  to 
Mr.  Weinstein  at  that  time  was  as  much  as  $300,000.00,  and 
it  is  my  recollection  that  this  was  in  liquidation  of  part  of 
that  indebtedness,  for  the  building  of  such  plant  as  it  had. 

On  redirect  examination  (by  Mr.  Vandoren)  witness  tes¬ 
tified  as  follows: 

Of  this  recited  indebtedness  to  Mr.  Weinstein  of  $100,- 
000.00,  I  do  not  know  how  much  of  it  was  for  stock.  I 
think  there  was  quite  a  bit  of  stock  which  had  been  issued 
to  Mr.  Weinstein  as  consideration  for  his  transfer  of  the 
plant  to  the  company,  but  as  to  how  much,  I  must  say,  that 
I  came  in  after  that  picture  was  set-up.  I  do  not  know 
anything  about  the  issue  of  stock  to  him.  I  do  not  know 
how  much  stock  was  issued  to  him. 
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Thereupon  there  was  offered  in  evidence  and  r6ad  to  the 
jury,  enclosure  accompanying  letter,  September!  12,  1928, 
George  B.  Springston,  to  William  H.  McNeal,  Plaintiff’s 
Exhibit  No.  2,  as  follows :  J 

l 

I 

“Metropolitan  Life  Insurance  Company, 

“1  Madison  Avenue, 

“New  York  City,  N.  Y. 

“Dear  Sir: 

“The  Capitol  Title  and  Guarantee  Company  <j)f  Wash¬ 
ington,  D.  C.,  desires  to  advise  you  that  on  and  hfter  Oc¬ 
tober  1, 1928,  it  will  offer  to  local  and  suburban  bank- 
452  ing,  financial,  business  and  professional  interests  a 
complete,  accurate  and  rapid  service  in  th4  real  es¬ 
tate  title  field. 

“The  organization  and  personnel  of  the  company  has 
been  carefully  developed  along  the  most  modern  lines  of 
business  efficiency,  and  the  company  is  equipped  tjo  render 
Washington  business  and  professional  men  a  higfi  type  of 
service  in  this  field  in  answer  to  the  urgent  demanjd  in  this 
vicinity  for  prompt,  efficient  and  courteous  title  service. 

“Our  offering  includes  title  insurance,  underwritten  and 
guaranteed  by  the  New  York  Title  and  Mortgage  Company 
of  New  York  City,  with  its  capital  funds  of  $40,500,000.00, 
whom  we  represent  as  exclusive  agents  in  this  capacity  in 
Washington,  D.  C.,  Alexandria  City,  Arlington  and  Fairfax 
Counties,  Va.,  and  Montgomery  and  Prince  Georges  Coun¬ 
ties,  Md.  This  policy  will  be  attached  to  our  certipcate  of 
title  in  every  case.  Our  other  branches  of  service  4re  Con¬ 
tinuations  of  Title,  Index  Service,  which  consists  oi  minute 
information  on  all  papers  or  proceedings  affecting  [the  title 
to  real  estate,  judgment  reports  and  general  property  own¬ 
ership  reports. 

“Before  opening  for  business  on  October  1,  out  repre¬ 
sentatives  will  approach  your  Mortgage  Loan  correspondent 
in  Washington  for  the  purpose  of  acquainting  yout  corre¬ 
spondent  with  our  methods  and  facilities  for  title  iservice, 
and  of  soliciting  your  business  in  the  territory  in  which  we 
will  operate.  I  trust  you  will  look  with  favor  upon  this  ap¬ 
plication. 

“I  am  indebted  to  Mr.  John  Dolph,  your  local  insurance 
agent  for  your  name  in  this  connection  arising  out  of  an 
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interview  in  which  we  were  discussing  a  group  in- 

453  surance  plan  for  the  employees  of  our  company. 

“Yours  very  truly, 

4  4  ( Signed )  GEORGE  B.  SPRINGSTON, 

“Secretary.” 

Thereupon  defendant,  further  to  maintain  the  issues  on 
its  part  joint,  recalled  on  behalf  of  the  Capitol  Title  and 
Guarantee  Company  James  J.  Becker,  who,  having  been 
previously  sworn,  testified  as  follows  on  further  direct  ex¬ 
amination  : 

In  connection  with  the  maintenance  of  the  plants  of  the 
Columbia  Real  Estate  &  Title  Company,  we  make  what  is 
known  as  a  current  take-off.  Briefly  stated,  it  is  simply 
a  take-off  of  deeds  recorded  among  the  land  records;  and 
probably  involves  equity  suits,  judgments,  attachments,  for¬ 
feited  recognizances;  in  fact,  anything  that  could  possibly 
affect  the  title  to  real  estate.  As  to  whether  we  had  any¬ 
one  personally  employed  in  that  work,  so  far  as  the  infor¬ 
mation  coming  from  the  office  of  the  Recorder  of  Deeds  is 
concerned,  well,  for  the  past  ten  years  we  have  been  co¬ 
operating  in  that  respect  with  the  District-Lawyers  in 
Washington;  that  is,  we  jointly  employ  the  help  there.  We 
have,  I  believe,  two  typists  who  transcribe  the  work,  mak¬ 
ing  duplicate  copies,  and  two  verifiers  who  verify  the  work 
of  the  typists.  I  don’t  know  whether  that  force  has  been 
increased  or  not,  because  it  is  directly  under  the  control  of 
the  District,  Washington,  Lawyers,  and  we  contributing  our 
part  of  the  expense.  I  do  not  personally  know  the  names  of 
the  typists  engaged  in  that  work,  but  I  know  the  names  of 

the  verifiers,  they  are  Mr.  Felder  and  Mr.  Slye. 

454  None  of  those  persons  are  members  of  the  bar.  Mr. 

Slye  has  been  engaged  in  that  work  for  the  past 

thirty-five  or  forty  years.  He  is  an  old  man  now.  Mr. 
Felder,  I  guess,  he  has  been  at  that  work  twenty-five  years. 
I  cannot  answer  as  to  what  experience  they  had  had  at  the 
time  they  took  up  that  work.  It  always  requires  more  or 
less  instruction  before  they  are  permitted  to  take-off  deeds, 
because  in  taking  off  deeds  that  requires  more  or  less  things 
to  be  extracted  from  the  deeds,  such  portions  as  may  be 
necessary  to  index  from.  As  to  what  the  current  take-off 
reflects  with  reference  to  the  instruments  appearing  in  the 
records  of  deeds,  the  current  take-off  will  reflect  the  grantors 
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and  grantees,  the  date  of  the  deed,  the  date  of  the  instru¬ 
ment,  and  of  course,  the  date  of  record,  the  property  con¬ 
veyed,  restricted  covenants,  if  any;  if  the  instrument  is  a 
deed  of  trust  it  will  necessarily  reflect  the  amount  secured, 
the  parties  secured,  with  a  description  of  the  indebtedness 
that  is  represented  by  notes  or  bonds  and  the  number  of 
the  bonds  and  their  respective  amounts ;  and  if  tl|ie  instru¬ 
ment  happened  to  be  a  deed  in  trust,  that  is,  vfhere  the 
property  is  conveyed  in  trust  for  another,  he  is  supposed 
to  transcribe  literally  the  in-trust  feature. 

Of  course,  during  the  boom  period  we  had  to  waive  some 
of  those  features  and  let  them  be  examined  by  the  Examiner 
when  he  went  to  work  on  it.  That  covered  tlije  period 
shortly  after  the  World  War,  and  it  lasted  until  about  three 
or  four  years  ago.  The  information  that  is  currently  taken 
off  is  sent  as  soon  as  possible  to  the  title  companyi  There, 
the  property  descriptions  are  platted  and  the  lotd(  indexed 
or  tabulated ;  and  in  the  beginning  the  namps  of  the 
455  people  were  shown.  That  is  what  is  sometimes  called 
in  our  plant  posting.  The  posting  is  done  bjr  a  force 
of  clerks  w’ho  are  not  lawyers.  They  are  not  required  to  be 
lawyers.  j 

Assuming  that  that  current  take-off  had  been  made  and 
posted,  to  go  one  step  further,  if  you  are  building  ujj)  a  plant 
for  title  purposes,  you  would  have  to  go  through  a  process 
of  back  take-offs.  As  to  whether  that  is  the  samej  kind  of 
a  take-off,  except  it  goes  back  over  the  prior  yeard  for  the 
additional  information,  of  course,  the  more  information 
vou  have  from  the  land  records  and  the  court  house,  the 
easier  your  work  is  in  building  up  a  chain  of  title.  In 
making  your  take-off,  the  take-off  gives  you  some  of  the 
information  from  the  records.  It  is  the  same  thipg,  and 
persons  who  are  engaged  in  that  work  may  not  be  ljawyers. 
It  is  not  necessary.  Assuming  that  an  order  is  received  in 
our  company  for  a  title  report  or  a  certificate  of  tjtle,  the 
first  step  after  the  order  comes  in  is  to  send  it  to  the  chain 
department.  It  is  turned  over  to  the  chain  clerk.  J  He  is 
not  a  lawyer,  and  there  is  not  need  that  he  should  pe.  He 
makes  up  the  chain.  A  chain  of  title  is  a  record  of  every 
deed  of  trust,  or  deed,  and  release  which  appears  j  among 
the  land  records  affecting  that  title.  If  it  is  a  yrill,  he 
makes  a  reference  of  the  will,  of  the  testator,  the  adminis- 
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tration  of  his  estate  and  very  often  the  guardians  where 
they  appear  in  probate  proceedings.  We  index  the  name, 
of  course,  not  only  of  the  orphans,  wards,  but  the  names 
of  the  parents,  because  the  parents  are  a  link,  quite  often, 
in  the  chain  of  title.  We  make  reference  to  that.  Our 
chain  is  composed  of  this  take-off  about  which  we  have  been 
talking.  I  would  say  absolutely,  that  it  is  perfectly 

456  reasonable  for  that  sort  of  work  to  be  done  by  per¬ 
sons  who  are  not  members  of  the  bar.  After  a  chain 

is  made  up  and  verified — every  chain  is  verified  just  like 
the  take-off  is — the  next  step  is  that  it  is  sent  to  the  Ex¬ 
aminer.  He  is  a  member  of  the  bar.  At  the  present  time, 
I  think  we  have  four  Examiners,  two  at  the  court  house  and 
two  in  the  Recorder’s  office.  Of  course,  the  number  of 
workers  depends  on  the  volume  of  business.  I  could  not 
tell  you  how  many  titles  a  competent  examiner  would  be 
able  to  handle  in  a  month.  It  depends  on  the  length  of  the 
chain.  It  is  amost  impossible  to  approximate,  because  in 
some  chains'  we  will  have  the  prior  title,  and  after  Tve  once 
examine  the  trunk  title,  bring  it  down  to  a  certain  point, 
we  don’t  go  back  from  that;  we  proceed  from  that  on  down. 
We  refer  to  such  a  case  and  take  that  from  a  certain  point, 
and  then  it  is  brought  down  from  that  point  from  that 
period.  The  Examiner,  who  is  a  lawyer,  having  received 
this  chain  of  title,  examines  the  deeds,  notes  any  defects  in 
the  acknowledgments,  etc.  He  inspects  and  verifies  a  deed 
from  beginning  to  end.  He  does  not  look  at  the  covenants 
in  deeds  in  trust  and  deeds  of  trust,  and  anv  other  instru- 
ment  that  is  noted  in  the  chain  of  title  which  has  been  fur¬ 
nished.  He  takes  the  chain  literally;  he  does  not  examine 
the  index  of  the  Recorder’s  office,  if  there  is  any  break  in 
the  chain  of  title  he  fires  it  back  to  the  chain  department. 

He  does  make  an  examination  of  everv  instrument  vdiich 

•< 

appears  on  the  original  record  of  the  chain  which  has  been 
furnished.  After  that,  as  to  what  is  the  next  step,  well,  in 
our  work  we  have  two  forces,  one  in  the  Recorder  of  Deeds’ 
Office,  and  wdien  the  examiner  in  the  Recorder’s  office  has 
finished  his  work,  it  is  sent  to  the  examiners  in  the 

457  Clerk ’s  office,  and  he  takes  up  the  chain  and  examines 
all  the  suits  referred  to,  wills,  administration,  guard¬ 
ians,  judgments,  decrees,  forfeited  recognizances,  all  that  is 
brought  out  in  that  chain,  and  he  makes  a  list  of  what  he 
finds.  If  he  finds  a  pending  judgment,  he  gets  the  names 
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of  the  parties  date  and  amount,  and  practically  gives  you 
the  correct  status  of  the  case  as  it  is  to  date.  I|  it  is  an 
equity  suit,  he  takes  off  the  parties  to  the  suit,  the  object 
of  the  suit,  the  nature  of  the  suit,  the  property  involved; 
he  is  supposed  to  know  if  the  Court  has  acquired!  jurisdic¬ 
tion  of  the  person,  either  by  subpoena  or  by  the  Necessary 
publication,  and  the  decree.  That  is  all  brought  cjut  on  his 
examination.  Attachments,  the  same  thing.  If  tjiis  prop¬ 
erty  is  indexed,  that  is  noted.  There  comes  a  time  when  a 
preliminary  report  is  written.  After  the  examination  is 
finished,  it  is  sent  back  to  the  office  and  goes  to  a  reviewer, 
and  he  takes  that  chain  and  sits  down  and  goes  over  it  from 
the  beginning  to  the  end.  If  there  are  any  differences 
raised  by  the  examiner,  he  goes  over  those  and  if  t|iey  have 
no  merit  he  ignores  them ;  if  they  are  of  merit  he  jdevelops 
them  in  his  opinion.  If  the  examination  is  being  made  in 
connection  with  the  sale  of  a  given  piece  of  properly,  which 
sale  is  to  be  settled  in  our  office,  the  procedure  qf  settle¬ 
ment  is  that  after  the  preliminary  report  is  mpde,  the 
report  giving  the  condition  of  the  title,  if  a  bank  id  making 
a  loan  a  letter  is  sent  to  the  bank  with  instructions  as  to 
the  condition  of  the  title,  and  asking  that  the  deed  pf  trust, 
or  whatever  instrument  it  is,  be  prepared.  If  the  deed  of 
trust  has  been  executed  in  that  bank,  or  if  they  seift  in  the 
money,  it  is  turned  over  to  our  settlement  cl^rk,  who 
458  makes  a'  settlement.  He  is  not  a  member  of  the  bar 
and  that  is  not  required.  He  has  to  be  good  at  fig¬ 
ures.  From  my  experience  in  the  title  business  I  able 
to  say  that  big  insurance  and  other  loan  companies  j  do  loan 
considerable  sums  of  money  on  titles  which  are  reported. 
These  insurance  companies  about  which  I  have  justj  spoken 
place  reliance  on  these  reports,  which  I  have  just  indicated, 
in  making  these  loans.  | 

Thereupon,  on  cross-examination,  witness  testified  as 
follows : 

j 

As  to  whether,  referring  to  the  qualifications  of  those 
engaged  in  what  has  been  characterized  here  as  a  take-off, 
both  from  the  Recorder  of  Deeds  ’  office  and  from  thq  Court 
House,  and  stating  the  character  and  extent  that  suph  per¬ 
sons  ought  to  possess  in  the  matter  of  experience,  well, 
with  respect  to  the  office  of  the  Recorder  of  Dedds  the 
person  taking  off  the  deeds  should  have  a  knowledge  there 
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of  what  is  wanted  and  understand  what  it  is  all  about, 
because  the  more  experience  they  have  the  more  accurate 
will  be  the  take-off.  As  to  how,  ordinarily,  would  they 
acquire  such  experience  of  the  kind  I  have  indicated  before 
we  could  entrust  them  for  the  take-off  in  the  Recorder  of 
Deeds’  office,  I  could  not  say.  A  man  should  have  two  or 
three  years’  experience  before  we  would  want  to  rely  upon 
his  work.  As  to  who  would  give  him  the  training,  it  is 
generally  given  by  some  person  older  in  experience,  doing 
the  same  thing,  by  having  them  sit  side  by  side  and  looking 
at  the  work  and  seeing  what  was  done.  As  to  whether  they 
would  be  able  to  verifv  a  defree  in  the  take-off  from  the 
Court  House  records,  well,  when  I  spoke  about  the  take-off 

I  had  reference  to  the  Recorder  of  Deeds.  Now,  in 
459  our  former  work,  it  was  always  taken  off  by  lawyers. 

I  did  it  myself.  That  is,  the  original,  the  initial  work, 
because  we  regarded  the  take-off  at  the  Court  House  more 
complicated  and  it  requires  more  or  less  knowledge  of  law. 
It  is  my  opinion  that  such  persons,  to  be  competent  for  that 
work,  ought  to  be  members  of  the  bar  or  have  legal  knowl¬ 
edge.  As  indicating  some  of  my  reasons  for  that,  having  in 
mind  the  entire  records  of  this  Court  House,  it  is  necessary 
that  a  lawyer  taking  off  a  suit  should  be  able  to  read  the 
suit  through  and  then  correctly  digest  it  both  as  to  the 
nature  of  the  suit,  the  property  involved  and  the  proper 
features,  and  the  averments  in  the  suit  we  would  like  to 
have  taken  off;  name  of  the  decedent  should  be  brought 
out ;  and  in  the  take-off  should  be  shown  forfeitures,  recog¬ 
nizances,  any  judgments,  the  dates  and  very  often  would 
contain  a  statement  “filed  si.  fa.”;  and  they  should  go 
beyond  that  to  see  what  has  happened,  to  see  what  it  was 
all  about.  Sometimes  that  is  not  written  up — the  men  will 
not  write  up  their  minutes  for  two  or  three  days  after 
making  these  notes,  but  they  are  the  rough  books.  As  to 
the  qualifications  to  properly  appraise  a  lunacy  record  in 
relation  to  a  title,  oh,  all  you  take  there  is  the  name.  They 
can  take  that.  There  is  nothing  complicated  about  that. 
As  to  the  peculiar  experience  they  have  to  possess  in  taking 
off,  in  wills  we  make  a  full  digest  of  them,  because  every 
word  in  a  will  is  necessary.  We  do  not  take  off  the  wills, 
however,  until  we  have  an  examination  involving  that  par¬ 
ticular  will.  Then,  it  is  taken  off  in  full  with  the  adminis¬ 
tration  and  it  passes  along  with  the  case,  and  after  an 
opinion  of  the  case  has  been  written  and  the  will  is  filed,  and 
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we  don’t  take  it  off  the  second  time  unless  tjie  suit  is 
460  opened  and  then  we  go  back  to  see  if  the  estate  has 
been  closed.  One  engaged  in  take-off  woifk  in  the 
courts  would  not  have  to  consider  at  any  time  the  |  question 
of  jurisdiction  of  the  court  in  the  matter  of  reaching  a 
decree. 

As  to  how  much  training  I  would  say  would  be  required 
in  order  adequately  to  furnish  the  necessary  data  for  the 
chain  of  title  in  so  far  as  the  Court  House  is  concerned, 
now,  I  have  broken  in  two  young  lawyers ;  I  think  some  are 
better  than  others,  but  I  would  say  he  ought  to  have  a 
month  or  two  months,  going  around  with  a  trained  mind 
telling  him  just  what  he  has  got  to  do.  As  to  whether,  with 
respect  to  the  two  verifiers,  in  the  Recorder’s  offic^  whose 
names  I  have  mentioned  as  having  had  respectively  from 
twenty-five  to  thirty-five  or  forty  years’  experience  in  the 
matter  of  verification,  and  indicating  the  difference  between 
the  quality  of  equipment  for  a  verifier,  in  the  Recorder’s 
office,  and  for  a  person  merely  engaged  in  takeioff,  the 
verifier  is  a  man  who  has  acquired  knowledge  by  Jiis  long 
experience  at  the  desk.  When  I  say  “at  the  desk”  I  mean 
transcribing ;  and  by  a  verifier  it  means  a  promotioii  of  that 
individual  to  a  higher  position. 


As  to  whether,  where  there  are  no  verifiers  in  delation  • 
to  the  take-off  in  the  Recorder  of  Deeds’  office,  would  I  say 
that  the  data  furnished  by  those  who  had  not  reaqhed  the 
state  of  verifiers  would  be  reliable  for  the  purpose  o£  check¬ 
ing  up  in  our  chain  of  title,  I  would  not  like  to  say  “Not 
reliable”,  but  he  would  be  subject  to  suspicion  abbut  him 
being  correct  in  every  title.  Stating  a  little  more  definitely 
what  I  mean  in  my  examination  by  a  “trunk  title ’j’,  when 
I  said  we  get  certain  data  as  to  the  chain  and  give  ^t  to  an 
examiner,  and  that  we  used  a  trunk  title  as  a  starting  point,  . 

well,  let  us  take  for  instance  in  the  city.  Yoiji  know, 
461  when  the  city  was  laid  out,  it  was  first  laid  out  by 
squares  and  lots,  and  the  lots  were  about  fi^ty  feet 
wide,  front.  Those  lots  were  subsequently  subdividCd  into 
smaller  lots,  and  we  are  called  upon  to  examine  one!  of  the 
sub-lots  coming  out  of  the  original  lot.  Necessarily  we 
have  to  bring  the  original  lot  down  to  a  certain  perijod.  It 
may  have  been  in  two  years  or  ten  or  fifteen  year£.  We 
bring  it  down  to  a  certain  point;  and,  if  an  order  comes  in 
then  to  bring  the  title  to  a  certain  lot  down,  we  have  bjrought 
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it  down  to  a  certain  point,  and  then  from  that  point  on  we 
bring  down  the  sub-lot.  If  another  order  comes  in  through¬ 
out  the  year  for  another  lot  in  that  original  lay-out,  all  we 
have  to  do  is  to  go  back  to  that  prior  examination  for  the 
title  to  a  certain  point  in  the  subdivision  and  bring  that 
lot  down  from  that  point. 

And  in  the  count-y,  the  same  thing:  here  is  a  man  who 
owns  a  large  tract  of  land;  he  subdivides  it  into  lots  and 
blocks.  Necessarily,  when  we  examine  any  particular  lot  in 
that  subdivision  we  have  to  bring  down  the  entire  tract  that 
the  man  owned  to  the  date  of  the  subdivision,  and  that  gives 
us  what  we  call  the  trunk  title  to  the  date  when  that  ex¬ 
amination  is  made.  If  we  examine  the  title  to  another  lot 
in  that  same  subdivision,  coming  out  of  that  same  subdivi¬ 
sion,  it  is  easy  to  refer  back  to  the  prior  examination,  to  a 
certain  point  as  I  have  just  stated,  and  then  bring  that 
sub-lot  down  to  that  point. 

As  to  whether,  where  we  meet  in  a  take-off  in  a  sub¬ 
division  of  an  undivided  tract  for  the  first  time,  what 
records  should  we  have  in  our  office  in  order  to  resolve  that 
situation  into  what  we  consider  an  adequate  chain  of  title, 
oh,  we  have  all  the  records.  We  plat  down  every  piece  in 
that  entire  subdivision,  have  every  particular  lot  that 
462  comes  out  of  it.  We  take  the  whole  subdivision 
and  bring  it  down  by  plat  work.  That  platting  is 
a  part  of  our  work.  Reciting  to  the  jury  in  my  own  lan¬ 
guage,  what  I  mean  by  ‘ 4 platting”,  in  that  connection, 
platting  means,  gentlemen,  that  we  examine  a  title  to  a  piece 
of  ground;  we  trace  that  back  to  its  original  use.  If  it  is 
necessary  we  plat  down  every  part  of  the  land,  all  the 
parcels,  to  see  if  they  coincide  with  each  other,  and  make 
a  perfect  picture  of  it  as  it  originally  was.  Very  often  you 
will  find  one  company  has  had  one  parcel  and  then  the  next 
parcel  would  encroach  on  the  former.  That  is  what  we  call 
overlapping  and  that  is  what  we  detect  by  platting.  If  we 
didn't  plat  a  block,  we  could  not  detect  it.  In  some  cases 
of  lots  in  the  city  we  have  to  go  back  and  plat  it  out  to  see 
whether  there  was  any  overlapping,  whether  it  coincided  in 
every  way.  In  the  early  days  it  was  more  frequent,  because 
then  a  man  would  make  a  subdivision  and  he  would  have 
a  number  of  lots  and  squares,  and  that  was  by  metes  and 
bounds,  and  we  found  a  great  many  cases  of  that  kind,  and 
had  to  check  it  that  way. 
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As  to  whether  I  would  consider  any  plant  complete  with¬ 
out  that  platting,  I  do  not  see  how  the  index  could  be  done 
without  platting.  In  fact,  it  could  not  be  done,  ^.s  to  what 
data  we  would  have  to  have  in  our  office,  apart  from  what 
we  get  from  take-off  from  the  records  that  would  be  essen¬ 
tial  to  an  independent  platting  in  a  subdivision  such  as 
I  have  described,  I  would  have  to  have  a  copy  of  all  the 
subdivisions.  We  would  get  them  from  the  Surveyor’s 
office.  We  had  them  all  in  book  form  and  numbered  in  the 
Surveyor’s  office. 

Thereupon,  on  redirect  examination  (by  Mr.  Vindoren), 
witness  testified  as  follows:  j 

463  It  is  my  opinion  that  in  the  take-off  j:rom  the 
records  of  the  Court  House,  with  reference  [to  equity 
suits,  law  suits,  lunacy  proceedings,  wills,  and  sopie  other 
matters,  a  member  of  the  bar  should  be  assignee^  to  such 
work.  I  would  say  that  an  intelligent  clerk,  or  an  intelligent 
clerical  assistant  with  certain  preliminary  instructions  in 
work  under  the  general  supervision  of  a  member  o i  the  bar, 
could  with  sufficient  accuracy,  take  off  that  information,  but 
that  would  involve  some  months  of  training  byi  way  of 
experience  and  supervision  by  an  experienced  map  also. 

Thereupon  the  defendant,  further  to  maintain  tfye  issues 
on  its  part  joined,  recalled,  on  behalf  of  the  New  York  Title 
and  Mortgage  Company,  William  H.  McNeal,  who,  having- 
been  previously  sworn,  testified  as  follows: 

When  I  was  testifying  on  direct  examination  with  refer¬ 
ence  to  the  total  amount  of  title  insurance  which  had  been 
written  by  the  New  York  Company  in  connection  with  titles 
reported  by  the  Capitol  Company,  I  do  not  rementber  that 
I  gave  the  amount  of  title  insurance  written.  As  to  the 
total  amount  which  the  New  York  Company  had  paid  out 
by  reason  of  claims  made  in  connection  with  titles  insured 
by  the  New  York  Company,  based  on  alleged  defective  title 
reports,  up  to  the  present  date  we  have  paid  out  $591  and 
have  recouped  $150,  so  that  our  total  net  payments  |to  date, 
if  my  calculation  is  correct,  would  be  $440. 

Thereupon,  on  cross-examination,  witness  testified  as 
follows : 
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We  have  two  pending  claims.  I  have  no  information  as 
to  whether  the  New  York  Company  did  underwrite 

464  and  guarantee  all  the  certificates  of  title  issued  by 
the  Capitol  Company.  I  do  not  know  whether  that 

is  true  or  not.  I  cannot  speak  positively;  I  can  give  my 
impressions.  As  to  what  information  I  have  on  the  subject, 
the  Capitol  Title  and  Guarantee  Company,  after  a  time, 
issued  a  title  policy  with  each  certificate.  It  started  out 
with  the  idea  of  giving  a  title  policy  with  each  certificate. 
By  a  title  policy,  I  mean,  a  guarantee  by  the  New  York 
Company.  As  to  whether  I  know  that  the  New  York  Com¬ 
pany  did  underwrite  and  guarantee  all  titles  and  all  cer¬ 
tificates  of  title  by  reason  of  the  contract  of  June  4,  1928, 
with  the  Capitol  Company,  our  contract  did  not  provide 
that  we  should.  The  New  York  Company  did  not  do  that. 
We  did  not  write  a  title  policy  on  every  item  of  business 
coming  out  of  the  Capitol  Title  Company,  only  such  items 
as  required  title  insurance  where  customers  wanted  title 
insurance.  We  did  not  undertake  to  underwrite  and  guar¬ 
antee  any  others.  The  only  thing  we  undertook  to  under¬ 
write  and  guarantee  was  where  the  customer  ordered  title 
insurance  and  paid  for  this  service.  The  customer  did  not 
pay  us.  He  paid  the  Capitol  Company,  and  that  company 
settled  with  us  under  the  contract,  in  accordance  with  the 
scheduled  prices  set  forth  in  our  contract.  As  far  as  I 
know,  the  New  York  Company  never  refused  to  certify  or 
underwrite  any  business  of  the  Company. 

Thereupon  the  defendant,  further  to  maintain  the  issues 
on  its  part  joined,  called  Luke  C.  Strider,  who,  having  been 
duly  sworn,  testified  as  follows : 

465  I  am  a  resident  of  Washington  and  have  been  such 
for  about  forty-five  years,  I  reckon.  I  am  not  en¬ 
gaged  in  any  business  at  the  present  time,  and  was  not  ac¬ 
tively  engaged  in  business  of  any  sort  in  1928.  In  1928,  I 
was  identified  with  local  financial  institutions,  I  mean  the 
Capitol  Title  and  Guarantee  Company.  I  was  also  a  direc¬ 
tor  of  the  Continental  Trust  Company.  My  last  occupa¬ 
tion  was  that  of  one  of  the  judges  of  the  Municipal  Court. 
I  think  I  served  three  terms  of  four  years  each.  I  do  not 
recall  by  whom  I  was  first  appointed.  I  do  not  know 
whether  it  was  President  Wilson  or  not.  I  do  not  remem¬ 
ber  when  I  was  appointed.  My  recollection  is  clear  that  I 
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served  three  terms  on  that  bench.  Prior  to  thht  I  was  a 
Justice  of  the  Peace.  I  served  as  one  of  the  directors  of 
the  Capitol  Company;  I  only  had  a  small  amount  of  stock 
invested  in  that  company.  I  think  it  was  abbut  $2,000. 
During  the  time  I  was  connected  with  the  Continental  Trust 
Company,  either  for  that  company  or  individually,  I  or¬ 
dered  some  title  reports  or  certificates  from  tpe  Capitol 
Title  and  Guarantee  Company.  Just  how  man^r  I  do  not 
know.  I  am  quite  certain  there  were  three.  A  number  of 
others  were  ordered  at  my  instance  or  suggestion  When¬ 
ever  they  asked  about  a  title  I  referred  them  to]  this  com¬ 
pany.  That  was  done  in  several  instances,  bulj  I  do  not 
recall  how  many.  As  to  what  I  would  say  with  jrespect  to 
the  expedition,  or  otherwise,  with  which  the  titles]  were  cer¬ 
tified  back  to  us,  why,  those  that  I  have  recollection  of 
were  perfectly  satisfactory.  They  were  expeditiously  exe¬ 
cuted.  There  was  no  delay  and  the  features  pf  it  were 
entirely  satisfactory.  I  do  not  remember  any  particular 
title  that  was  certified  to  by  this  company. 

On  cross-examination  witness  further  testified  as  fol¬ 
lows  :  | 

466  I  cannot  recall  in  what  year  I  put  in  an  jorder  for 
a  title  examination  with  the  Company.  I  (jannot  re¬ 
member  about  that.  I  won’t  be  absolutely  certain  it  was 
in  1928,  1929  or  1930.  I  remember  definitely  a|)out  one, 
that  must  have  been  in  1929.  I  cannot  tell  what  part  of 
that  year.  If  it  is  essential  I  will  be  glad  to  go  tp  the  rec¬ 
ord.  I  do  not  know  whether  it  was  the  first  or  letter  part 
of  1929.  That  particular  title  was  an  abstract  aijd  that  is 
the  only  way  in  which  I  can  place  any  particular  order  that 
I  gave  for  a  title  as  being  sometime  in  1929.  I  will  indus¬ 
triously  look  it  up  to  make  certain  of  it.  I  do  no|t  remem¬ 
ber  whether  I  made  that  order  in  writing  or  verballv.  I 
think  it  was  a  verbal  order.  I  am  not  quite  positive  about 
that.  As  to  how  long  after  placing  the  order  I  would  get 
the  report,  it  is  safe  to  say  I  got  it  within  ten  days.  I  think 
the  only  delay  was  on  account  of  getting  a  certificate  on 
taxes  from  the  tax  office.  So  far  as  the  office  making  out 

I  ^ 

the  abstract,  they  had  done  their  work.  I  think  I  got  it  in 
about  ten  days,  I  am  quite  positive  about  that.  I  asked 
for  a  certificate  of  title  and  I  got  a  certificate  of  Ijitle. 


346 


NEW  YORK  TITLE  &  MORTGAGE  COMPANY  VS. 


Thereupon  the  defendant,  further  to  maintain  the  issues 
on  its  part  joined,  recalled  Eliot  H.  Thomson,  who,  having 
been  previously  sworn,  testified  as  follows: 

I  am  not  a  resident  of  the  District  of  Columbia.  I  live 
in  Anne  Arundel  county,  Maryland.  I  am  engaged  in  busi¬ 
ness  in  the  District.  I  am  connected  with  the  Washington 
Loan  &  Trust  Company  as  publicity  manager  and  have 

been  connected:  with  that  institution  for  thirtv  vears.  I 

*  * 

know  the  defendant,  Capitol  Title  and  Guarantee  Company 
in  this  case.  I  was  connected  with  that  company.  I 

467  was  elected  a  director  and  also  held  the  office  of 
treasurer.  I  first  went  on  the  board  in  the  summer 

of  1928  and  resigned  in  June,  1930.  I  was  treasurer  of 
the  company  from  the  time  they  opened  up  here  in  Wash¬ 
ington,  which  was  originally  in  the  latter  part  of  July  and 
opened  for  business  the  first  part  of  October.  I  was  like¬ 
wise  a  stockholder  in  the  company.  As  a  result  of  my  in¬ 
vestments  I  was  made  a  member  of  the  board.  I  had  $5,000 
worth  of  stock. 

Thereupon  the  defendant,  further  to  maintain  the  issues 
on  its  part  joined,  called  on  behalf  of  the  Capitol  Title  & 
Guarantee  Company  William  S.  Quinter,  who,  having  been 
duly  sworn,  testified,  as  follows : 

I  live  in  the  District  of  Columbia  and  am  president  of 

the  District  Loan  Association  and  have  been  engaged  in  that 

line  of  business  for  almost  twentv  vears.  I  have  knowl- 

edge  of  the  Capitol  Title  and  Guarantee  Company  for 

about  two  years,  I  imagine.  The  date  of  my  service,  I 

think,  was  about  1929.  I  started  in  the  spring  and  was 

with  them  until  the  end,  when  they  closed  up.  As  to 

'whether,  during  the  time  of  my  service,  I  had  any  official 

connection  with  anv  other  organization  in  business  in  this 

citv  aside  from  the  one  I  also  mentioned,  outside  of  mv 
*  '  * 

own  personal  business  of  insurance  there  was  nothing  else 
at  that  time.  I  did  have  occasion,  in  the  course  of  the  con¬ 
duct  of  my  business,  to  avail  myself  of  the  services  of  tho 
Capitol  Title  and  Guarantee  Company  in  connection  with 
orders  for  title  reports  or  certificates.  I  think  I  gave  them 
fifty  or  more  orders  for  titles  over  a  period  of  a  year  or 
more.  As  to  the  expedition  with  which  those  orders 

468  were  executed  on  the  part  of  the  Company,  they 
were  easily  able  to  turn  out  a  title  in  ten  days.  I 
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have  not  had  the  least  trouble  with  any  certificate  of  title 
put  out  by  that  company.  Prior  to  the  Capitol!  Company 
coming  into  the  local  field,  I  always  ordered  titles  reported 
thro-gh  the  other  local  title  companies.  I  had  a  good  deal 
of  business  with  those  companies  for  the  amount  of  busi¬ 
ness  I  had.  As  to  whether,  having  that  in  mind]  the  busi¬ 
ness  I  did  with  those  other  companies  and  that  I  had  to 
the  extent  which  I  had  indicated  with  the  Capitol  pompany, 
what  would  I  sav  as  to  the  relevant  efficiencv  of  I  those  re- 

w  I 

ported  by  the  title  company  as  compared  with  jthe  other 
companies,  oh,  they  were  gotten  out  in  one-third  of  the 
time.  The  Capitol  Company  reported  them  in  ajbout  one- 
third  of  the  time  required  by  other  companies. 

Thereupon,  on  cross-examination,  the  witness  testified 
as  follows : 

i 

I  went  on  the  board  in  the  Spring  of  1929.  After  going 
on  the  board  it  is  my  recollection  that  it  was  almost  immedi¬ 
ately  that  I  placed  title  business  with  the  Capitol  pompany. 
I  do  not  recall  whether  I  gave  a  particular  order  ifi  writing 
after  a  particular  search.  I  don’t  remember  any  particular 
orders.  The  Building  Association  made  the  loan^  and  the 
titles  were  ordered  from  the  title  company.  We  firdered  a 
certificate.  I  do  not  think  we  sometimes  ordered  a  con¬ 
tinuation;  I  think  in  each  case  we  had  a  certificate,  that  is, 
the  Building  Association  would  have  a  certificate  Then 
we  would  order  from  the  title  company  a  continuation,  ac¬ 
cepting  the  integrity  of  the  certificate,  and  that  applied  to 
the  relations  I  had  with  the  title  company  mounting  up  to 
somewhere  in  the  neighborhood  of  fifty  titles,  a^  I  have 
stated.  Thev  were  not  original  certificates  of  title 
469  going  back  to  the  beginning  of  the  grant.  It  was  a 
title  certificate  guaranteeing  the  title  at  the(  present 
time.  That  is  all  we  were  interested  in.  We  didn’t! go  back. 
It  was  not  an  abstract ;  it  was  simply  a  title  certificate  guar¬ 
anteeing  the  title  as  of  the  time  we  made  the  loan.!  It  was 
not  an  abstract  going  back  to  the  original  grant,  j  In  fact, 
none  of  the  title  companies  show  that  in  the  certificate. 
When  our  Building  Association  would  put  in  an  order  for  a 
title  the  order  would  very  seldom  be  for  a  certificate  of 
title.  As  to  whether  we  ordered  a  certificate  or  a  continua¬ 
tion  from  the  Capitol  Company,  we  ordered  a  certificate  of 
title.  The  order  was  given  by  the  secretary  of  the  jassocia- 
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tion  in  most  cases,  and  I  knew  from  him  that  certain  or¬ 
ders  were  put  in  by  him  for  a  title.  I  would  not  in  every 
case  know  about  that-  situation  coming  from  the  secretary 
of  the  building  association.  There  were  cases  when  I  was 
going  down  there,  and  I  would  write  the  order  and  sign  it 
myself  as  president  of  the  association  for  the  title.  It  is 
not  correct  to  state  that  I  said  a  while  ago  we  put  in  those 
orders  verbally.  I  think  most  of  them  were  written  on  a 
form  for  an  order  for  a  title.  I  did  not  have  occasion  to 
check  up  the  time  that  elapsed  from  the  time  we  placed  an 
order  and  the  time  the  certificate  of  title  came  to  the  office 
of  the  Building  Association.  There  was  no  necessity  for 
checking  it  up.  They  usually  came  through  in  plenty  of 
time.  We  would  have  our  applications  come  in  for  loans 
in  advance  of  the  time  when  the  loans  were  due,  and  fre¬ 
quently  we  would  have  a  month  in  advance  to  place  a  title 
order  so  that  everything  would  be  readv  when  we  wanted 
to  make  the  loan.  It  was  not  the  practice,  where  a  loan 
would  mature,  that  we  would  send  in  an  order  for  a  title 
as  much  as  sixtv  davs  ahead  of  the  date  of  the  loan, 
470  but  we  did  verv  often,  thirty  davs  in  advance.  Our 
idea  was  to  get  the  title  reported  back  by  the  matur¬ 
ity  of  the  loan,  which  would  be  in  the  neighborhood  of  thirty 
davs.  I  have  not  had  occasion  since  this  case  began  to 
check  up  from  the  records  of  the  Building  Association  the 
time  intervening  on  any  particular  order  put  in  by  the 
Building  Association  to  the  Capitol  Title  and  Guarantee 
Company  and  the  receipt  of  the  certificate  of  title  by  the 
Building  Association.  I  am  just  stating  that  from  memory. 
I  do  not  know  generally,  I  made  that  order  about  thirty 
davs  ahead  of  the  maturity  of  the  loan,  and  the  certificate 
came  in  about  the  expiration  of  that  time.  The  certificate 
don’t  come  in  until  after  the  loan  is  made.  We  get  a  pre¬ 
liminary  report  showing  the  title  is  all  right,  and  when  we 
make  the  loan  the  certificate  comes  in  later.  We  don’t  have 
any  need  for  a  certificate  being  specially  rushed.  The  ques¬ 
tion  is  what  is  shown  by  the  preliminary  report.  If  the 
title  is  all  right,  the  loan  is  made  and  then  the  certificate 
comes  in  and  the  trust  is  recorded.  As  to  how  long  it 
would  take  to  get  a  preliminary,  I  say  often  in  ten  days. 
As  to  how  long  after  we  got  the  preliminary,  would  we  get 
the  certificate,  well,  there  was  no  rush  after  they  got  the 
preliminary.  We  did  not  care  anything  about  the  certifi- 
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cate.  I  do  not  know  how  long ;  ordinarily,  it  wohld  take  a 
few  days  after  the  loan  is  made,  when  the  paper^  would  all 
come  back  together.  I  would  say,  after  the  loan  was  made 
it  would  be  three  or  four  days  after  we  got  the  preliminary 
before  we  got  the  certificate  of  title,  perhaps  unti}  we  could 
close  the  case  with  all  the  papers.  After  our  Building  Asso¬ 
ciation  would  decide  to  make  a  loan,  we  would  put  in  an 
order  for  the  title  and  ordinarily  it  woulc^  be  about 

471  ten  days  before  we  got  the  preliminary.  If  the  loan 
was  due  we  would  take  our  monev  to  the  title  com- 

.  J  i 

pany  and  deposit  it  with  the  title  company;  they  would 
make  the  disbursements  and  put  the  papers  on  record,  the 
new  trust,  and  they  would  give  us  a  certificate  shewing  our 
trust,  a  first  trust.  The  length  of  time  elapsing  between 
the  preliminary  and  the  cert  ificate  would  depend  I  upon  the 
maturity  of  the  loan.  Sometimes  it  would  be  two  weeks 
in  advance  of  the  time  of  making  the  loan.  There  would 
be  no  hurry  about  the  certificate  after  the  preliminary  came 
in.  That  would  depend  upon  when  we  had  to  i;ake  care 
of  the  loan,  whether  it  was  thirty  days  or  sixty  days. 

Thereupon,  on  redirect  examination,  witness  testified,  as 
follows : 

On  this  preliminary  we  would  determine  whether  or  not 
the  loan  would  be  made,  assuming  the  security  was  satis¬ 
factory,  and  the  matter  would  be  settled  at  any  time  after 
the  preliminary  report  was  submitted  by  the  company,  even 
in  the  matter  of  a  few  days. 

I 

Thereupon  defendant,  further  to  maintain  the  issues  on 
its  part  joined,  called,  on  behalf  of  the  Capitol  'title  and 
Guarantee  Company,  Percy  S.  Russell,  who,  havjng  been 
duly  sworn,  testified,  as  follows : 

I  live  in  the  District  of  Columbia  and  have  beep  a  resi¬ 
dent  of  the  District  for  fifty-seven  years.  I  am  president 
of  the  Percy  H.  Russell  Company,  Realtors,  1731 I£  Street, 
and  have  been  in  that  business  about  thirty-five  years.  I 
think  the  Russell  company  was  incorporated  twepty-some 
years  ago,  but  I  have  been  engaged  in  the  re^l  estate 

472  business  over  thirty-five  vears.  In  the  course  of  the 
conduct  of  the  business  of  my  company,  I  frequently* 

placed  loans  on  improved  real  estate,  unimproved  real 
estate,  in  the  nature  of  first  loans,  and  have  been  dojing  that 
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for  a  number  of  years.  As  to  whether  our  company  has  a 
considerable  volume  of  such  business,  it  depends  upon  what 
you  consider  a  considerable  volume.  I  do  a  little  peanut 
business  as  compared  with  many,  but  we  make  loans  and 
have  been  doing  it  for  years.  Some  of  our  loans  run  up  to 
substantial  figures.  I  know  the  defendant,  Capitol  Title 
and  Guarantee  Company,  in  this  case.  I  had  no  connection 
with  that  company  either  as  a  director  or  officer,  and  did 
not  have  any  stock  in  it.  Between  October  1,  19*28,  and 
June,  1930,  in  connection  with  the  conduct  of  the  business 
of  my  company,  we  ordered  a  good  many  certificates  of  title 
from  the  Company.  I  don’t  recall  the  exact  dates,  but  ap¬ 
proximately  that  time.  It  was  during  the  time  the  Capitol 
Title  and  Guarantee  Company  was  in  business  in  the  Dis¬ 
trict  of  Columbia.  I  cannot  state  with  any  degree  of  ac¬ 
curacy  as  to  the  number  of  title  certificates  ordered.  I  do 
* 

not  believe  I  can  approximate  it.  I  would  not  want  to  tes¬ 
tify  as  to  the  number.  I  know  that  we  ordered  a  number  of 

v 

cases  from  the  company  during  the  time  they  were  engaged 
in  business  here.  I  don’t  know  whether  that  period  was 
one  year  or  two  years;  I  don’t  know  whether  I  dealt  with 
them  one  or  two  vears.  I  am  confident  we  had  a  dozen 
cases  and  we  may  haye  had  one  hundred  cases.  As  to  the 
expedition  with  which  certificates  returned  to  us  were  very 
satisfactory,  I  neyer  had  any  trouble  in  connection  with 
any  title  certificate  made  by  the  Capitol  Title  and  Guar¬ 
antee  Company.  Prior  to  the  time  that  the  Capitol 
473  Company  came  into  the  local  field,  my  business  was 
done  with  other  title  companies.  We  had  done  busi¬ 
ness  with  every  company  in  the  District  for  the  last  thirty- 
five  years.  Having  that  in  mind,  the  business  I  had  with 
the  Capitol  Company,  as  to  what  I  would  say  by  way  of 
comparison  of  the  services  rendered  by  the  Capitol  Com¬ 
pany  with  that  rendered  by  other  companies  in  the  District, 
I  don’t  recall  the  titles,  but  I  do  recall  there  were  some  out¬ 
standing  reasons  that  presented  themselves  at  the  time. 
I  gave  them  one  case  more  to  test  the  ability  of  the  com¬ 
pany  than  anything  else.  I  had  heard  they  rendered  very 
efficient  service,  and  I  was  rather  agreeably  surprised  with 
the  result,  first,  at  the  expeditious  handling  as  to  time,  and 
second,  as  I  recall,  we  received  a  report  on  taxes  immedi¬ 
ately,  in  a  few  days,  instead  of  a  few  weeks.  It  usually  took 
the  other  companies  a  few  weeks  to  get  a  tax  certificate; 
this  company  gave  us  a  report  in  a  few  days.  The  differ- 
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ence  was,  however,  instead  of  a  tax  certificate  being  issued 
by  the  District  of  Columbia,  as  was  the  case  with  the  other 
title  companies,  this  company  made  its  own  examination 
and  reported  on  a  blank  similar  to  the  one  used  \)j  the  Dis¬ 
trict  of  Columbia.  Having  dealt  for  some  time  with  the 
Capitol  Title  and  Guarantee  Company,  I  recall  jthat  I  did 
have  occasion  to  recommend  that  company  to  jothers  en¬ 
gaged  in  business  similar  to  that  in  which  I  waf  engaged. 

Thereupon,  on  cross-examination,  witness  testified  as 
follows :  j 

I  do  not  recall  when  I  first  began  to  do  business  with  the 
company,  nor  do  I  recall  the  year.  I  do  not  Remember 
whether  it  was  1929,  1930,  or  later.  As  to  what  I  meant 
when  I  testified  on  my  direct  examination,  in  connec- 
474  tion  with  a  tax  certificate  that  the  Capitol  Title  and 
Guarantee  Company  relied  on  its  own  examination, 
it  is  customary,  when  ordering  a  certificate  of  titje  from  a 
title  company  to  also  order  a  tax  certificate,  ancj  the  title 
company  in  turn  orders  a  tax  certificate  from  thfe  District 
of  Columbia.  The  District  of  Columbia,  of  course,  in  due 
time  issues  and  signs  it  and  sends  it  to  the  title  company. 
The  Capitol  Title  and  Guarantee  Company,  as  I  recall, 
made  their  own  examination  as  to  the  taxes,  ai^d  had  a 
form,  similar  to  the  one  issued  by  the  District.  However, 
instead  of  being  signed  by  an  official  of  the  District  of 
Columbia,  it  was  signed  by  an  official  of  the  Capitol  Title 
and  Guarantee  Company.  A  tax  certificate,  to  m jy  knowl¬ 
edge  is  merely  a  small,  incidental  part  of  a  title  certificate, 
but  the  consummation  or  non-consummation  of  h  deal  in 
many  instances,  depends  on  it.  As  to  whether  the!  tax  cer¬ 
tificate  is  just  a  small  part  of  the  certificate  of  titl^,  well,  it 
may  be  an  important  factor,  it  may  run  into  thousands  of 
dollars.  If  a  mistake  were  made  and  if  you  were  tj)  close  a 
deal  without  the  presence  of  a  tax  certificate,  you  may  sus¬ 
tain  a  heavy  loss.  A  title  certificate  would  not  include  the 
tax  certificate.  A  tax  certificate  would  show  any  assess¬ 
ment  with  reference  to  taxes  due  on  that  particular  prop¬ 
erty,  special  assessments,  general  assessments,  water, 
sewer,  condemnation;  anything  relative  to  the  taxes  would 
be  shown  on  that  tax  certificate,  but  nothing  affecting  the 
title  to  the  property  so  far  as  conveyances  are  co 
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Thereupon  defendant,  further  to  maintain  the  issues  on 
its  part  joined,  recalled  on  behalf  of  the  Capitol 

475  Title  and  Guarantee  Company,  Mrs.  Pearl  Johnson, 
who,  having  been  duly  sworn,  testified  as  follows: 

I  am  a  clerk  in  the  Recorder  of  Deeds’  Office  and  have 
been  since  1920.  In  describing  a  liber,  it  is  a  book  in  which 
the  deeds  are  copied  in  the  Recorder’s  office.  It  is  a  record 
of  the  Recorder’s  office.  In  the  year  1928,  there  was  a  total 
of  6,268  libers  in  which  were  recorded  deeds  and  other  in¬ 
struments  affecting  land  in  the  District  of  Columbia.  In 
1915  there  were  3,841,  and  in  1912,  3,599.  At  the  present 
time  the  recording  is  not  done  bv  handwriting  in  the  libers. 
They  are  typed  on  loose  leaf;  they  are  printed,  and  then 
the  information  is  filled  in,  the  same  as  you  would  fill  in 
a  deed  or  a  trust.  The  recording  by  longhand  ended  on 
July  23,  1906.  At  the  present  time,  by  the  use  of  the 
machines,  it  is  possible  to  record  more  instruments  than  it 
was  before  by  the  longhand  method.  The  number  of  libers 
in  existence  at  the  present  time  is  6,707. 

Thereupon,  on  cross-examination,  witness  testified  as 
follows : 

« 

I  do  not  have  the  number  of  libers  which  were  used  for 
the  current  year,  1928.  Witness  requested  to  get  informa¬ 
tion  as  to  how  many  libers  were  used  beginning  with  1918 
down  to  1928,  how  many  were  used  in  each  year.  Witness 
excused  to  be  recalled. 

Thereupon  the  defendant,  further  to  maintain  the  issues 
on  its  part  joined,  called,  on  behalf  of  the  Capitol  Title  and 
Guarantee  Company,  John  H.  Duncan,  who,  having  been 
dulv  sworn,  testified  as  follows: 

476  Mv  place  of  business  is  in  Baltimore.  Brieflv  out- 
lining  my  business  experience,  I  was  for  twenty-nine 

years,  vice  president  and  general  manager  of  the  Title 
Guaranty  <Sr  Trust  Company  of  Baltimore.  I  served  in  that 
capacity  until  1928,  but  do  not  remember  the  exact  date. 
At  the  present  time  I  am  president  of  the  Plaza  Permanent 
Building  &  Loan  Association  of  Baltimore  City.  Prior  to 
my  service  of  twenty-nine  years,  which  I  have  just  men¬ 
tioned,  I  was  engaged  as  cashier  in  the  Record  Office  in  Bal¬ 
timore  City.  That  is,  Record  Office  of  the  Superior  Court. 
I  know  the  Capitol  Title  and  Guarantee  Company,  one  of 
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the  defendants  in  this  case.  I  did  have  an  official  connec¬ 
tion  with  that  company ;  I  served  on  the  Board  of  Directors 
for  a  short  time.  I  do  not  remember  the  approximate  date 
of  my  service.  I  cannot  fix  it  definitely,  bnt  I  can  fix  it 
definitely  as  part  of  1928-1929.  I  did  hold  office  ini  that  com¬ 
pany.  I  was  general  manager  from  April  1,  192$  to  April 
23,  1929.  Thereupon  the  attention  of  witness  was  directed 
to  plaintiff’s  exhibit  No.  25,  and  particularly  to  tjhe  names 
of  John  B.  Lauber,  J.  Monroe  Holland  and  N.  S.  Weinstein, 
and  he  was  asked  if  he  knew  those  gentlemen,  and  answered, 
I  knew  Mr.  Lauber  very  well,  and  Mr.  Holland  ir ery  well, 
but  Mr.  Weinstein,  I  just  had  a  brief  acquaintance  with 
him.  I  mean  prior  to  my  connection  with  the  T^tle  Com¬ 
pany,  I  never  met  Mr.  Weinstein.  About  Octobe|r,  1928,  I 
had  known  Mr.  Holland  and  Mr.  Lauber  very  well,  for  a 
considerable  time.  I  had  known  them  over  a  period  of 
twenty-five  years.  They  were  both  residents  of  Bialtimore. 
Mr.  Holland  was  president  of  the  Chesapeake  Bank  for 
many  years  and  Mr.  Lauber  was  president  of  thi  Central 

Fire  Insurance  Company  and  had  been  ini  that  ca- 
477  pacity  for  some  time.  I  also  knew  other  people  in 

Baltimore,  particularly  persons  engaged  in  business 
who  knew  both  of  those  gentlemen.  Based  on  the  fact  that 
my  acquaintance  with  them  and  the  knowledge  J  had  of 
others  who  likewise  knew  them,  of  their  business  reputa¬ 
tions  and  their  reputations  as  business  men  in  Baltimore, 
I  would  say  they  were  the  best.  With  reference  to  Mr. 
Weinstein,  I  only  had  a  slight  acquaintance  with!  him.  I 
never  met  him  until  I  became  interested  in  the  Capitol  Title 
and  Guarantee  Company.  I  was  not  personally  acquainted 
with  those  who  knew  Mr.  Weinstein  before,  exqept  Mr. 
Weinstein,  when  I  first  met  him,  presented  a  list  of  letters, 
some  of  them  were  signed  by  members  of  the  Supreme 
Bench  of  Baltimore,  and  the  best  people,  giving  hinji  a  first- 
class  recommendation  of  character  and  ability,  and  so 
forth.  | 

I  do  not  recall  that  during  the  early  part  of  192$  that  at 
any  place  I  had  any  conversation  with  Mr.  McNeal,  pertain¬ 
ing  to  the  affairs  of  the  Capitol  Title  and  Guarantee  Com¬ 
pany.  I  cannot  fix  any  particular  conversation  pr  time 
except  this :  We  were  trying  to  get  the  New  York  Title  and 
Mortgage  Company  to  do  its  best  to  help  us  put  the  j  Capitol 

I 
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Title  and  Guarantee  Company  over.  I  remember  having 
various  conversations  with  Mr.  McNeal.  I  did  have  some 
at  New  York  City.  I  have  no  way  of  fixing  the  time,  or  the 
approximate  time  when  I  was  in  New  York  City,  at  which 
time  any  conversation  was  held.  I  cannot  fix  any  particu¬ 
lar  time.  It  would  be  just  guess  work  on  my  part.  Other 
than  what  I  have  testified  to,  I  have  no  further  recollection 
about  the  time  I  had  any  conversation  with  Mr.  McNeal. 
Of  course,  I  can  give  you  the  substance  of  the  subject  mat¬ 
ter  of  the  conversation.  I  think  I  have  already  expressed 
that,  that  I  was  trying  to  get  Mr.  McNeal  to  take  a 

478  personal  interest  in  the  Capitol  Company.  When  I 
say  “a  personal  interest”,  I  recall  that  I  was  trying 

to  get  him  to  become  a  member  of  the  Board  of  the  Capitol 
Company;  that  was  the  primary  object.  I  cannot  fix  defi- 
nitelv  that  time,  as  to  that  conversation.  I  have  no  recol- 
lection  about  the  exact  time. 

Thereupon  the  defendant,  further  to  maintain  the  issues 
on  its  part  joined,  recalled,  on  behalf  of  the  Capitol  Title 
and  Mortgage  Company,  Eliot  H.  Thomson,  who  testified 
as  follows : 

I  did  make  an  inspection  of  the  physical  plant  of  the 
Capitol  Title  and  Guarantee  Company  in  Baltimore.  That 
was  some  time  in  the  early  part  of  the  first  half  of  the  year 
1928,  as  I  recall  it.  Until  that  time  I  was  not  a  man  of  anv 
title  experience,  not  particularly;  only  in  asking  for  titles. 
When  I  made  my  inspection  of  this  plant  I  found  it  a  very 
complete  installation  to  enable  information  to  be  obtained 
about  titles.  I  went  over  there  with  several  cases  which 
I,  myself,  inquired  about.  One  was  a  piece  of  property 
that  mv  familv  owned  here  in  Washington,  and  another  was 
a  piece  of  property  over  on  Rhode  Island  —  and,  incident¬ 
ally,  that  was  one  of  the  good  checks  on  the  concern.  The 
location  of  the  property  had  been  given  to  me  by  the  owner 
of  it.  He  didn’t  state  it  correctly.  He  said  the  property 
was  on  Rhode  Island  Avenue,  Northwest.  When  I  inquired 
about  that  piece  of  property  they  said,  “I  am  sorry;”  they 
could  not  find  any  such  piece  of  property  in  that  party’s 
name  at  that  address.  On  the  contrary,  it  belonged  to 
somebody  else.  He  said,  “Wait  a  minute;  perhaps  we  can 
straighten  that  out.”  They  then  referred  to  the 

479  record  and  they  found  that  this  man’s  property, 
from  the  name,  not  the  address,  was  located  on 
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northeast  Rhode  Island  Avenue,  and  they  gave  me  the  in¬ 
formation  desired. 

They  gave  me  the  information  in  several  other  cases. 

I  inspected  the  plant  and  saw  the  people  working  in  it 
and  I  was  very  much  impressed  with  the  systenp.  and  or¬ 
ganization. 

Since  I  was  last  on  the  stand  this  morning  I  Have  read 
over  the  minutes  which  were  indicated  to  me.  As  t<j)  whether 
I  can  recall  that  I  was  actually  in  attendance  at  the  meet¬ 
ing  of  the  Board  on  November  12, 1928,  as  I  recall^  I  missed 
no  meetings,  I  should  say  I  was  present.  As  to  whether 
it  is  correctly  recited  in  these  minutes  as  to  the  member¬ 
ship  of  the  Board  which  was  present  at  that  time,  and 
whether  that  serves  to  refresh  my  recollection  as  tp  the  fact 
of  my  presence,  or  otherwise,  it  does  not  serve  tp  refresh 
my  recollection  at  all.  The  fact  that  the  minuses  recite 
44 Eliot  H.  Thomson,  present”,  does  not  refresh  my(  recollec¬ 
tion  as  to  whether  I  was  present.  As  to  whether  I  rpmember 
at  that,  or  any  other  meeting  of  the  Board  which  I  did  attend 
with  reference  to  the  situation  of  the  Capitol  Title  ajnd  Guar¬ 
antee  Company  in  connection  with  Mr.  Weinstein,  Mr.  Wein¬ 
stein  was  not  a  member  of  the  Board  of  Directors.  His 
connection  with  the  company  was  discussed  at  ipeetings, 
and  his  name  was  undoubtedly  mentioned  in  connection 
with  it  frequently.  As  to  whether  I  am  able  to  stpte  in  re¬ 
sponse  to  the  direct  question,  whether  or  not  at  that  time, 
November  12,  1928,  the  Capitol  Company  was  indebted  to 
Mr.  Weinstein,  I  would  sav  that  it  was  not  indebted  to  him. 
Mr.  Weinstein  did  then  hold  stock  of  the  Capitol  Cpmpany. 

The  amount  of  the  stock  he  held  was  equivalent  to 
480  our  conception  of  the  valuation  of  the  plaflt  which 
we  bought  from  him  by  the  issuance  of  stock  by  the 
company.  I  have  a  fairly  good  recollection  as  to  the  num¬ 
ber  of  shares  of  preferred  and  common  stock  held  by  Mr. 
Weinstein,  and  I  would  say  that  he  had  been  allotted  about 
12,000  shares  of  common  and  2,500  of  preferred  as  I  recall 
it.  At  a  time  subsequent  to  the  time  I  have  mentioned, 
November,  1928,  claim  was  made  against  Mr.  Wpinstein 
by  the  Capitol  Title  and  Guarantee  Company.  4s  a  re¬ 
sult  of  such  claim,  the  Capitol  Title  and  Guarantee  Com¬ 
pany  received  back  from  Mr.  Weinstein,  I  won’t  be  exact 
as  to  the  amount,  but  approximately,  $90,000  worth j  of  pre¬ 
ferred  stock.  I  cannot  speak  positively  about  the  cjommon 
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stock.  There  is  a  means  by  which  I  could  refresh  my  recol¬ 
lection  as  to  that.  I  could  do  that  by  going  back  to  the 
stock  records  and  the  office  records.  Thereupon,  witness 
was  requested  to  refresh  his  recollection  as  to  common 
stock. 

Thereupon,  on  cross-examination,  witness  testified  as 
follows : 

Referring  to  the  minute  of  the  meeting  of  November  12, 
1928,  as  to  whether  I  have  any  individual  recollection  of 
that  meeting,  apart  from  the  records,  which  have  been 
shown  to  me,  I  just  stated  that  the  record  does  not  give  me 
any  information  that  refreshes  my  recollection.  I  simply 
recall  attending  all  the  board  meetings,  and  therefore,  I 
was  present.  I  was  asked  at  the  recess  to  read  the  minutes 
of  November  12,  1928,  and  have  done  so,  and  so  far  as  I 
know  those  minutes  are  not  correct;  they  are  certainly  not 
correct.  As  to  the  respect  in  which  the  minutes  of  Novem¬ 
ber  12,  1928,  to  which  my  attention  has  been  directed,  those 
minutes  that  you  have  in  front  of  you  show  minutes  that 
were  not  discussed,  or  considered  at  any  meeting 
481  that  I  recall.  There  are  two  sets  of  minutes.  Re¬ 
ferring  to  the  first  set  in  the  order  in  which  it  ap¬ 
pears  in  the  minute  book  which  is  now  open  before  me,  that 
set  of  minutes  I  dispute  again.  I  don’t  think  they  are  cor¬ 
rect  minutes  of  the  meeting.  As  to  what  happened  at  the 
meeting  of  November  12, 1928,  which  is  not  reflected  in  these 
minutes,  referring  to  the  first  set  of  minutes  of  Novem¬ 
ber  12,  1928,  from  the  minute  book,  the  matter  that  was 
the  principal  subject  of  discussion  was  the  stock  set-up  of 
the  company.  There  was  usually  a  reading  of  the  previous 
minutes  and  probably  the  president  made  report  of  the 
progress  being  made,  which  is  usual.  There  was  not  any 
treasurer’s  report  made  at  that  time,  because  there  was  not 
anything  to  report  except  the  general  bookkeeping  set-up, 
which  was  included  in  the  discussion  of  the  stock  set-up. 
Thereupon  attention  of  witness  was  called  to  the  fact  that 
in  this  minute  there  is  what  purports  to  be  a  stock  set-up, 
namely,  under  the  head  of  “  Capital,  preferred  stock,  7,500 
shares,  par  value  $100,  $750,000;  common  stock,  15,000 
shares,  no  par  value,  $450,000,”  and  was  asked  if  that  re¬ 
freshed  his  recollection  as  to  whether  or  not  at  that  meet¬ 
ing  there  was  a  stock  set-up  as  reflected  in  those  minutes, 
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answered,  not  as  reflected  in  those  minutes.  Asi  to  what 
stock  set-up  was  discussed,  you  will  find  in  the  npxt  set  of 
minutes  adjoining  that,  on  the  same  date,  the  stobk  set-up 
as  I  recall  it ;  asked  what  was  the  situation  as  of  November 
12,  1928,  as  to  the  stock  set-up  of  the  company,  ahswered, 
you  will  find  it  stated  there  as  well  as  I  can  recall  it  cor¬ 
rectly  in  those  minutes,  not  in  the  minutes  you  we|re  show¬ 
ing  me.  Thereupon  attention  of  witness  was  called  to  the 
fact  that  in  the  second  set  of  minutes  the  preferred  stock 
is  given  as  42,000  shares  at  $100  per  sharej  making 
482  $420,000,  instead  of  7,500  shares  as  in  previous 

minute,  and  was  asked  if  that  was  correct,  answered, 
correct,  as  to  the  second  set  and  also  as  to  the  common 
stock.  The  set-up  in  the  first  minute  is  15,000  scares  no 
par  value,  $450,000,  whereas  in  the  second  minute  of  Novem¬ 
ber  12,  the  common  stock  is  given  as  13,350  shares,  common 
stock,  no  par  value,  at  $30  per  share,  making  a  total  of 
$400,500,  so  that  the  later  minute  is  correct  as  to  t)ie  stock 
set-up. 

Thereupon  witness  was  asked  to  look  further  at  J;he  first 
minute  on  that  date  in  the  minute  book  and  indicate  what 
other  proceedings  recorded  in  that  minute  do  not  cprrectly 
reflect  what  happened  at  that  time,  answered,  well,  I  would 
say  the  whole  of  that  was  valueless  and  not  recalled  by  me 
at  all,  any  of  it.  As  to  whether  I  wish  to  be  understood 
that  nothing  in  the  minutes — referring  to  the  first!  minute 
of  November  12,  1928 — reflected  what  happened  (at  that 
meeting,  I  certainly  do  convey  that  impression.  T^here  is 
one  statement  recorded  in  there  as  on  my  part  vjhich  is 
absolutely  without  any  foundation.  I  never  acted  in  that 
particular.  I  am  now  referring  to  the  minute:  “It  was 
moved  by  Mr.  Eliot  H.  Thomson  and  seconded  by  Dr.  Mark 
F.  Finley  that  this  report  of  the  Finance  Committee  be 
adopted  in  lieu  of  the  last  Finance  Committee  report,  last 
report  having  been  abrogated  and  this  report  to  be  the 
final  report  of  said  Finance  Committee.  This  was  (unani¬ 
mously  approved  and  passed.”  To  the  best  of  my  j knowl¬ 
edge  and  belief  and  recollection  I  made  no  such  action,  or 
took  no  such  action.  I  recognize  the  signature  of  freorge 
B.  Springston,  as  Secretary,  but  I  can  not  recognize  the 
signature  of  John  Paul  Earnest,  as  President,  I  do  not 

know  about  that.  I  think  the  second  records  in  the  tninute 
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book  of  the  Capitol  Company  as  of  date  November  12, 

483  1928,  is  a  correct  report  of  what  happened  at  that 
meeting.  I  do  recognize  the  signature  of  George  B. 

Springston  as  Secretary  to  that  minute. 

Thereupon  attention  of  witness  is  called  to  the  minute  of 
the  second  recorded  minute  of  the  board  of  November  12, 
1928,  as  follows:  “It  was  moved  by  Mr.  Eliot  H.  Thomson 
and  seconded  by  Dr.  Mark  F.  Finley  that  this,  report  of  the 
Finance  Committee  be  adopted  in  lieu  of  the  last  Finance 
Committee  report,  last  report  having  been  abrogated  and 
this  report  to  be  the  final  report  of  the  said  Finance  Com¬ 
mittee.  This  was  unanimously  approved  and  passed,”  and 
was  asked  if  that  is  a  correct  report  of  the  minute,  an¬ 
swered,  I  think  so.  Then  there  was  a  report  of  the  Finance 
Committee,  headed  by  Mr.  Gould,  with  respect  to  which  the 
resolution  that  I  have  just  read  was  directed,  referring  to 
the  second  minute  of  November  12,  1928,  that  is  correct. 
Attention  of  witness  .was  then  called  to  minutes  from  the 
second  meeting  of  November  12,  1928,  as  follows:  “By  a 
motion  being  properly  made  by  Mr.  George  B.  Springston 
and  seconded  by  Mr.  Taylor,  it  was  moved  that  the  Capitol 
Title  and  Guarantee  Company  act  as  agent  for  Nathaniel  S. 
Weinstein  in  the  disposal  of  a  portion  of  his  stock.  Recom¬ 
mended  that  this  motion  be  carried,”  and  asked  if  that  is 
correct  minute  of  that  meeting,  answered,  that  is  correct. 
The  motion  was  made  and  carried.  As  to  whether  anything 
that  happened  at  the  second  meeting  of  November  12,  1928, 
w’hich  had  not  been  faithfully  reported  in  the  minutes  of 
that  meeting,  answered,  there  was  no  second  meeting,  there 
was  just  one  meeting. 

Referring  to  the  second  set  of  minutes  witness  was  asked 
if  anything  occur-ed  at  that  meeting  that  is  not  recorded 
in  those  minutes,  answered,  I  do  not  recall  anything.  As  to 
what  was  the  indebtedness  of  the  Capitol  Company  to  Mr. 
'Weinstein  on  November  12,  1928,  there  was  none.  As  to 
whether  I  know,  as  Treasurer  of  the  Company,  how 

484  much  of  the  capital  stock  had  theretofore  been  is¬ 
sued  to  Mr.  Weinstein  for  such  title  plant  as  he 

turned  over  to  the  company  my  recollection  is,  2,500  shares 
preferred  and  12,500  shares  common,  of  which  later  both 
preferred  and  common  some  w^as  turned  back  to  the  com¬ 
pany.  As  to  how  much  was  turned  back  to  the  company, 
there  was  nothing  like  the  amount  of  $875,000,  it  would  be 
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$250,000,  on  the  preferred,  and  $50  on  the  other  would  be 
about  sixty-two  fifty,  according  to  those  figures  that  would 
make  about  $875,000,  but  you  must  bear  in  mind  y<j>u  are  re¬ 
ferring  to  that  as  $50  a  share,  whereas  there  is  ifo  par  on 
that  stock.  It  was  taken  at  $12,500,  as  a  matter  of  fact  and 
that  was  $1  a  share  during  that  period  we  were  selling  the 
preferred  and  common  in  what  we  called  units  of  jtwo  pre¬ 
ferred  at  $100  each,  and  one  common  at  $50  and  th^t  is  what 
the  company  was  advertising  this  stock  being  sold  for  at 
that  time.  I  believe  they  did  sell  on  that  basis  n^ore  than 
$200,000  worth  of  stock.  There  was  no  indebtedness  to  Mr. 
Weinstein.  Apart  from  the  stock  issue  the  company  did 
not  owe  anything  to  Mr.  Weinstein  on  account  of  Such  title 
plant  as  he  turned  over  to  the  company.  i 

As  to  whether  I  was  present  when  these  certified  public 
accountants  testified  here  with  respect  to  three  Audits  or 
reports  as  to  the  financial  condition  of  the  Capitol  Company, 
beginning  with  the  first  of  October,  1928,  and  comipg  down 
as  far  as  June  12,  1930,  I  heard  the  first  part  of  the  testi¬ 
mony  of  one  of  those  accountants. 

After  examining  the  reports,  the  witness,  referring  to 
plaintiff’s  exhibits  No.  24,  testified,  this  does  notj  appear 
to  be  one  of  those  public  accountants  ’  reports. 

Referring  to  what  is  known  as  the  Shannahan  |&  Hum¬ 
phreys  report  (Plaintiff’s  Exhibit  No.  ^3),  the 
485  Hutchison  report  (Plaintiff’s  Exhibit  No.  24),  and  the 
Wooden  &  Benson  report  (Plaintiff’s  Exhibit  |No.  26), 

which  were  handed  to  witness,  and  he  was  asked  Whether 

7  * 

those  several  reports  came  into  his  official  custody  4s  treas¬ 
urer  of  the  Capitol  Company;  after  examining  the  reports 
he  testified  this  one  (Plaintiff’s  Exhibit  No.  24),  does  not 
appear  to  be  one  of  those  public  accountants’  report^.  This 
is  usually  the  report  that  the  Assistant  Treasurer}  turned 
over  to  me.  Plaintiff’s  Exhibit  No.  24  did  come  fnto  my 
official  custody  as  Treasurer  of  the  Capitol  Company.  I 
do  not  recall  ever?/  having  in  my  possession  Plaintiff’s  Ex¬ 
hibit  No.  23,  which  is  known  as  the  Humphries  reporj;,  dated 
on  the  back,  April  30,  1929.  I  am  under  the  impression 
that  that  report  went  to  the  stock  sales  committee,  t  would 
not  be  positive  about  that.  There  is  no  indication  th4re  that 
it  was  officially  submitted  to  the  Capitol  Company^  and  I 
have  no  recollection  of  it.  Plaintiff’s  Exhibit  No.  26,  known 
as  the  Wooden  &  Benson  report,  transmitted  under  k  letter 
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of  March  30,  1930,  did  not  come  into  my  official  custody  as 
Treasurer  of  the  Capitol  Company.  The  only  report  that 
did  come  into  my  possession  as  treasurer  is  the  one  that  has 
been  identified  as  Plaintiff’s  Exhibit  No.  24.  Plaintiff’s  Ex- 
hibit  No.  24  is  not  a  report  from  the  auditors,  but  from 
my  assistant  Mr.  Hutchison. 

Thereupon  attention  of  witness  was  called  to  a  minute  of 
the  meeting  of  the  Executive  Committee  of  the  Capitol  Title 
and  Guarantee  Company,  under  date  of  March  13, 1929,  and 
he  was  asked  to  look  at  the  record  of  that  minute  and  state 
whether  or  not  he  was  present  on  that  occasion.  After 
examining  the  minute,  answered,  I  was  present,  and,  as  far 
as  I  can  recall,  that  minute  is  correct  as  to  what 
486  transpired  at  the  meeting  of  the  Executive  Commit¬ 
tee.  Thereupon  attention  of  witness  was  called  to 
the  following  minute : 

‘‘It  was  moved  by  Mr.  N.  S.  Weinstein  that  the  secretary 
be  instructed  to  carry  out  the  terms  of  the  original  agree¬ 
ment  with  the  board  of  directors  of  the  Capitol  Title  and 
Guarantee  Company,  Inc.,  and  Mr.  N.  S.  Weinstein;  that 
50%  of  the  first  proceeds  from  the  sale  of  stock  be  turned 
over  to  Mr.  Weinstein,  in  return  for  an  equivalent  amount 
of  stock  returned  to  the  company ;  said  funds  drawn  by  Mr. 
Weinstein  to  be  under  the  personal  supervision  and  direc¬ 
tion  of  John  H.  Duncan  and  to  be  over  the  signatures  of 
John  Paul  Earnest  and  John  H.  Duncan,  said  checks  to  be 
drawn  only  at  their  order  and  over  their  signatures.  The 
motion  was  seconded  by  Mr.  John  H.  Duncan  and  was  car¬ 
ried,” 

and  he  was  asked  if  that  was  a  corect  minute,  upon  objec¬ 
tion  by  defendants  being  sustained,  plaintiff,  by  permission 
of  the  Court,  made  the  witness  his  own  witness,  and  the  ex¬ 
amination  porceeded,  and  witness  testified,  I  think  that  is  a 
correct  minute  of  that  meeting.  Witness  was  asked  did  he 
recall  to  what  that  minute  referred  when,  it  recited  that  the 
secretary  be  instructed  to  carry  out  the  terms  of  the  original 
agreement  with  the  Board  of  Directors  of  the  Capitol  Title 
and  Guarantee  Company,  and  Mr.  Weinstein  answered,  I 
would  say,  in  answering  that  question,  the  use  of  the  word 
“agreement”  was  inadvertent  and  not  correct.  Witness 
was  asked  if  he  would  not  like  to  have  the  earlier  minutes 
and  answered,  that  refers  to  the  matter  that  was  recom- 
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mended  and  not  acted  on  at  the  meeting  of  November  12, 
1928.  Thereupon,  witness  examined  the  minutes,  and  after 
doing  so,  testified,  the  so-called  agreement  mentioned  there 
is  covered  by  this  point  here  (indicating).  Thisj  is  a  part 
of  the  minutes  of  the  meeting  of  November  ;j.2th:  “by 

487  a  motion  being  properly  made  by  Mr.  George  B. 
Springston  and  seconded  by  Mr.  Taylor,  it  was 

moved  that  the  Capitol  Title  and  Guarantee  Company  act 
agent  for  Nathaniel  S.  Weinstein  in  the  disposal  of  a  por¬ 
tion  of  his  stock.  Recommended  that  this  motion  be  car- 
ried.  ’  ’  It  was  not  carried,  but  it  was  much  discussed.  That 
is  the  point. 

That  is  what  the  minute  of  the  Executive  Comjmittee  of 
March  13,  1929  referred  to.  It  is  the  undertaking  on  the 
part  of  the  Capitol  Company  to  sell  as  a  part  of  its  stock 
selling  program  some  of  Mr.  Weinstein’s  stock  in  exchange 
for  which  Mr.  Weinstein  was  to  turn  into  the  company  a 
part  of  the  capital  issue  that  was  given  him  in  exchange  for 
the  title  plant.  That  is  correct. 

i 

On  redirect  examination  witness  testified  as  follows: 

Thereupon  witness  was  requested  to  refresh  his!  recollec¬ 
tion  as  to  the  preferred  stock  and  the  common  stdck  which 
had  been  issued  to  Weinstein  and  as  to  the  number  of 
shares  of  it  which  subsequently  were  returned,  aijid  there¬ 
upon,  the  witness  was  excused,  to  be  recalled. 

I 

I 

Thereupon  it  was  agreed  between  counsel  that)  if  Mrs. 
Pearl  Johnson  was  recalled  to  the  stand  she  would  tlestify  as 
to  the  number  of  libers  in  the  office  of  the  Recorder  of  Deeds 
office,  as  follows:  For  1918,  101;  1919,  142;  for  1^20,  166; 
1921,  172;  1922,  200;  1923,  292;  1924,  337;  1925,  447;  1926, 
291 ;  1927,  148 ;  1928,  225 ;  and  1929,  139. 

Thereupon  the  defendant,  further  to  maintain  the  issues 
on  its  part  joined,  called,  on  behalf  of  the  Capitol  Title 
and  Guarantee  Company,  Mrs.  Thelma  B.  Coffin,  wjho,  hav¬ 
ing  been  duly  sworn,  testified  as  follows: 

488  I  live  in  the  District  of  Columbia,  and  haVe  lived 
here  all  my  life.  At  the  present  time  I  am  etnployed 

by  the  New  York  Title  and  Mortgage  Company.  I  have 
worked  for  the  same  people — it  has  changed  napies,  of 
course,  but  for  the  last  six  and  one-half  years,  I  hajve  been 
connected  with  the  title  work  here  in  Washington.}  I  was 
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educated  here,  graduated  from  the  Eastern  High  School  in 
June,  1926,  and  started  to  work  on  September  13,  1926,  for 
Mr.  Miller.  I  think  his  first  name  was  Herman.  As  to  the 
character  of  the  work  I  performed,  in  his  employ,  well,  I 
started  abstracting  the  instruments  in  the  Recorder  of 
Deeds  office.  I  started  that  in  September,  1926,  and  con¬ 
tinued  that  work  until  February,  1927 ;  remained  in  his  em¬ 
ploy  and  took  up  a  different  character  of  work.  I  worked 
on  in  the  Assessor’s  office  in  the  District  of  Columbia  for 
him.  As  to  the  work  I  continued  to  do,  I  took  off  the  rec¬ 
ords  of — I  don’t  know — the  record  of  the  lots,  that  is  all  1 
know,  the  sub-divisions  and  the  splits  from  the  originals. 
I  continued  that  work  for  six  or  seven  months,  probably 
eight.  I  remember  I  took  up  a  different  character  of  work 
in  the  late  summer  of  1927,  then  I  came  down  to  the  Court 
House.  At  the  Court  House  I  took  off  the  equity  and  law 
cases,  lunacies.  I  think  there  were  others,  but  I  don’t  re¬ 
member  just  what.  I  took  off  records  as  to  condemnation 
proceedings  and  I  think  I  also  took  off  bankruptcy.  Prior 
to  the  time  I  got  this  information  from  the  records  of  the 
Court  House,  Mr.  Miller  instructed  me  for  a  day  or  so,  sev¬ 
eral  days,  and  when  I  actually  took  up  the  work  he  super¬ 
vised  it.  Bv  that  1  mean  he  checked  over  most  of  mv  work, 
and  after  that  period  of  several  weeks,  I  worked 
489  more  or  less  by  myself  but  was  still  under  his  super¬ 
vision.  I  should  say  I  did  work  on  records  of  that 
character  until  about  the  spring  of  1928.  I  did  then  con¬ 
tinue  in  the  employ  of  Air.  Miller,  then  I  went  back  to  the 
District  Building.  I  was  at  one  time  in  the  employ  of  the 
Capitol  Company.  It  was  a  succession  of  employment  by 
the  Capitol  Company  for  Mr.  Miller,  and  then  for  the  New 
York  Company.  It  has  been  a  continuous  employment  with 
one  or  the  other  of  those  companies. 

Thereupon  certain  books  were  shown  to  witness,  one  of 
which  was  described  as  having  a  partial  red  binding  and 
lettered  “ ledger”  on  the  back,  which  books  were  offered 
and  received  in  evidence,  marked  Capitol  Company’s  Ex¬ 
hibits  Nos.  11  to  19,  both  inclusive. 

Witness  was  shown  book  marked  Capitol  Title  Com¬ 
pany’s  Exhibit  No.  11  and,  after  looking  at  it,  testified,  it 
is  my  work.  That  is,  the  equity  suits.  When  I  say  it  is  my 
work  I  mean  by  that  the  entries  in  this  book  are  in  my  hand¬ 
writing,  all  of  them,  as  many  as  I  see.  After  examining 
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the  exhibit,  witness  testified  the  last  ones  are  not  in  my 
handwriting.  That  is  commencing  at  bottom  of  page  232. 
From  that  point  the  entries  are  not  in  my  handwriting  and 
I  do  not  know  who  wrote  them.  From  the  beginning  of 
this  book  up  to  that  point  all  the  entries  are  in  i  my  hand¬ 
writing  so  far  as  I  now  observe.  This  book  purports  to  be 
a  record  of  certain  equity  proceedings,  the  information  re¬ 
flected  by  case  number,  complainant,  the  date,  tfye  defend¬ 
ant,  and  the  action  taken  in  the  particular  suit]  It  com¬ 
mences  with  cause  No.  22,001.  So  far  as  concerns  the  en¬ 
tries  appearing  in  my  handwriting,  it  progressed  by  num¬ 
ber  to  case  25,589.  This  is  one  of  the  records  concerning 
which  I  gave  testimony  prior  to  the  reference  which 
490  I  made,  from  the  original  records  in  tlfis  Court. 

Referring  to  Exhibit  No.  11,  so  far  as  the  entries  are 
in  my  handwriting  they  were  made  by  me  some)  time  be¬ 
tween  the  fall  of  1927  and  spring  of  1928. 

Thereupon  witness  was  handed  defendant  Capitol  Title 
Company’s  Exhibit  No.  12  and  asked  to  look  at  it  and  state 
if  she  could  identify  the  handwriting  from  the  entries  ap¬ 
pearing  in  that  book,  answered,  that  is  taken  froi^i  the  law 
records  and  is  in  my  handwriting;  all  of  the  entires  are  in 
my  handwriting.  This  book  has  marked  in  pencil  on  the 
outside  No.  1.  This  book  purports  to  reflect  the  case  num¬ 
ber  and  particular  law  suit  pending  in  this  court,  or  which 
at  least  was  pending  here  and  the  disposition  made  of  the 
particular  cause,  and  in  some  instances  the  entries  will  be 
dismissed,  and  some  satisfied,  and  so  on;  and  in  some  in¬ 
stances  discontinued. 

Thereupon  witness  was  shown  defendant  Capitol  Com¬ 
pany’s  Exhibit  No.  13,  which  has  a  pencil  notation  on  the 
outside  of  it,  and,  after  looking  at  it,  testified,  thje  entries 
are  in  my  handwriting.  That  is  another  book  of  the  same 
law  judgments.  The  defendant  Capitol  Company ’$  Exhibit 
No.  12  contains  the  entry  with  reference  to  cause  beginning 
with  No.  57,603  running  to  62,871.  Exhibit  No.  13,  to  which 
we  are  now  referring  commences  with  62,872  and  ltuns  con¬ 
secutively  to  67,755,  and  the  entries  in  that  were  nJade  dur¬ 
ing  the  same  period.  Referring  to  Capitol  Company’s  Ex¬ 
hibit  No.  14,  which  has  marked  on  the  outside,  Np.  3,  the 
entries  are  in  my  handwriting,  and  that  is  a  continuation  of 
the  information  contained  in  these  prior  exhibits ;  tjhis  com¬ 
mences  with  cause  No.  67,756  and  runs  through  to  72,275; 


i 


364 


NEW  YORK  TITLE  &  MORTGAGE  COMPANY  VS. 


and  in  so  far  as  the  entries  in  my  handwriting  are 

491  concerned,  they  were  made  during  the  same  period. 

Thereupon  witness  was  shown  defendant  Capitol 
Company’s  Exhibit  No.  15,  which  is  marked  on  the  outside 
No.  5,  and,  after  looking  at  it,  testified,  only  a  part  of  the 
entries  are  in  my  handwriting.  They  are  not  my  hand¬ 
writing  beginning  with  case  No.  74,840  and  proceeding  to 
75,799.  I  do  not  recognize  the  handwriting  which  appears 
in  the  other  part  of  the  book.  This  volume  likewise  pur¬ 
ports  to  contain  the  same  information  as  is  contained  in  the 
prior  three  exhibits,  and  it  progresses  from  74,538,  down  to 
the  last  entry  which  appears  to  be  77,210.  Witness’  atten¬ 
tion  called  to  the  latest  number  in  this  book,  being  the  cause 
number,  that  there  are  no  entries  appearing  opposite  to 
some  of  them,  and  asked  if  she  could  explain  that,  answered, 
no,  I  haven’t  any  idea  of  that.  I  am  unable  to  say  whether 
it  was  because  at  the  time  this  record  was  made  there  had 
been  no  disposition  of  those  cases.  I  do  not  know  about 
that.  That  was  not  my  work  back  to  that  point.  There 
was  another  such  record  intervening  between  exhibits  14 
and  15 ;  it  was  a  book  of  the  same  character  and  contained 
similar  entries^  I  haven’t  any  idea  where  that  book  is  now. 

Thereupon  witness  was  asked  to  look  at  defendant  Cap¬ 
itol  Company’s  Exhibit  No.  16  and,  after  doing  so,  testi¬ 
fied,  the  entries  are  in  my  handwriting  back  to  case  No. 
1892 ;  it  contains  cases  in  bankruptcy.  By  that  I  mean  my 
entries  commence  with  case  No.  221  and  proceed  to  case 
No.  1892.  I  do  not  know  in  whose  handwriting  the  other 
entries  appear.  This  book  purports  to  contain  entries  rela¬ 
tive  to  bankruptcy  causes,  beginning  with  No.  1  and 

492  proceeding  successively  to  2154.  The  notation  (op¬ 
posite  Case  No.  1),  the  name,  and  the  figures,  6/28/27 

refers  to  the  month,  day  and  year,  and  the  other  date,  which 
appears  is  5/10/29.  That  is  correct. 

Thereupon  witness  was  handed  defendant  Capitol  Com¬ 
pany’s  Exhibit  No.  17  and,  after  examining  it,  testified,  the 
entries  are  in  my  handwriting;  all  of  the  entries;  this 
volume  contains  lunacy  cases.  It  commences  with  lunacy 
Cause  No.  1.  The  date  opposite  that  appears  to  be  3/7/99, 
and  that  means  March  7,  1899,  and  proceeds  down  to  case 
No.  8908,  opposite  which  is  the  date  4/6/21.  Thereupon 
attention  of  witness  was  called  to  defendant  Capitol  Com¬ 
pany’s  Exhibit  No.  18  and,  after  examining  it,  testified,  the 
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entries  are  in  my  handwriting  from  case  No.  8909  to  No. 
11937,  and  it  is  a  continuation  of  the  lunacy  docket.  It  con¬ 
tains  similar  information  as  is  embraced  in  the  prior  ex¬ 
hibit.  My  handwriting  does  not  follow  from  No.  11937. 
The  last  entry  is  cause  No.  12661,  the  date  opposite  being 
5/7/29. 

Witness  was  then  handed  defendant  Capitol  Company’s 
Exhibit  No.  19  and,  after  examining  it,  testified^  this  con¬ 
tains  cases  of  condemnation  and  the  entries  are  iij  my  hand¬ 
writing  up  to  page  1910,  from  1  up  to  1910.  Tfhese  con¬ 
demnation  cases  start  with  case  No.  1.  The  entries  are  in 
my  handwriting  up  to  1910.  I  do  not  know  the  handwriting 
beyond  that.  The  last  entry  in  the  book,  in  whosever  hand¬ 
writing  it  is  made,  is  case  No.  1977,  and  the  date  appearing 
opposite  is  5/7/29 ;  referring  to  May  7, 1929.  The  entries  in 
all  these  volumes  were  made  during  the  period  asj  near  as  I 
can  fix  it  about  which  I  testified  with  respect  to  the 
493  former  exhibit,  that  is  some  time  in  the  fall  of  1927, 
to  the  spring  of  1928.  After  I  completed  tbe  entries 
in  these  books,  I  gave  them  to  Mr.  Miller  and  I  do  not  know 
for  sure  what  was  done  with  them.  They  were  supposed 
to  be  taken  to  Baltimore,  but  I  do  not  know.  I  h^d  no  per¬ 
sonal  knowledge  as  to  whether  or  not  they  were.  I  do  not 
know  what  use  was  subsequently  made  of  them,  of  my  own 
personal  knowledge.  All  the  entries  in  these  books  as  to 
which  I  have  given  testimony  were  made  from  thq  original 
records  here  in  this  court. 

Thereupon,  on  cross-examination,  witness  further  testi¬ 
fied  as  follows :  j 

Attention  of  witness  called  to  defendant’s  Exhibit  No. 
11,  which  has  to  do  with  equity,  and  asked  to  takq  that  ex¬ 
hibit  and  tell  the  jury  how  far  back  those  entries  tearry  the 
equity  causes,  to  what  year,  it  appears  by  the  t^ook  it  is 
January  19,  1901.  In  my  examination  of  equity  docket,  I 
did  not  go  back  of  that  date.  I  do  not  know  for  ^hat  pur¬ 
pose  they  were  obtained.  As  to  whether  I  have  |  personal 
knowledge  as  to  what  use  was  made  of  any  of  these  ex¬ 
hibits,  I  know  that  they  wrere  used  in  the  office,  bi(t  I  don’t 
know  what  use  the  office  made  of  them.  I  coulcf  not  tell 
you  what  use  they  made  of  them.  I  do  not  know  |iow  they 
were  used.  When  I  began  this  work,  referring  tq  Exhibit 
No.  11,  as  to  what  extent  I  had  received  any  instruction  as  to 
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what  sort  of  take-off  I  was  to  make  from  the  equity  causes, 
I  was  instructed  by  Mr.  Miller  for  several  days  and  told 
just  what  to  do  and  how  to  do  it.  As  to  what  he  did  tell  me 
with  respect  to  taking  otf  actions  in  equity  causes,  I  don’t 
remember ;  it  has  been  some  time  since  that. 

Attention  of  witness  called  to  page  6  of  Exhibit 

494  No.  11  and  the  entry  of  March  5, 1922,  and  her  atten¬ 
tion  directed  to  entry  as  follows:  “To  quiet  title, 

part  of  lot  2,  square  325”,  and  was  asked  if  in  connection 
with  that  take-off  she  looked  at  the  equity  proceeding  or  a 
decree  for  a  description  of  lot  2,  answered,  no,  I  did  not.  I 
do  not  recall  whether  I  received  any  instruction  from  Mr. 
Miller  with  respect  to  taking  off  the  decree  where  a  part  of 
the  lot  was  referred  to  in  any  part  of  the  bill.  Attention 
of  witness  called  to  entry  on  same  page  indicating  the  ob¬ 
ject  of  the  bill  was  for  receiver  and  partition,  and  she  tes¬ 
tified,  that  is  the  correct  interpretation  of  my  entry.  The 
take-off  of  that  particular  item  did  not  contain  any  descrip¬ 
tion  or  designation  of  the  property  with  respect  to  which 
the  partition  suit  was  filed. 

Attention  of  witness  called  to  another  entrv  on  same 

•> 

page  6,  marginal  note  “cancel  note  and  vacate  trust”,  and 
she  testified,  my  take-off  did  not  cover  the  property  upon 
which  this  trust  was,  and  which  was  to  be  vacated  bv  this 
suit.  As  to  whether  in  any  of  the  take-offs  from  the  equity 
cases  did  I  ever  make  a  description  of  the  property  in  any 
detail  what  was  involved  in  that  proceeding,  I  could  not 
answer  that  definitely,  I  don’t  remember.  Witness  was 
asked  to  glance  through  the  book  and  see  whether  or  not 
she  can  find  any  such  information,  and  after  examining 
exhibit,  testified,  I  do  not ;  there  is  no  definite  description. 
I  do  not  find  any  information  of  that  sort.  Asked,  did  she, 
in  making  the  equity  transcription,  make  any  note  of 
decrees  in  equity,  what  is  known  as  a  decree  in  equity,  did 
she  make  anv  note  of  those  anvwhere  in  this  book, 
answered,  I  do  not  know  exactlv  what  vou  mean.  Witness 
was  then  asked,  in  other  words,  you  do  not  know  the  defi¬ 
nition  of  a  decree  in  equity,  answered,  that  is  right.  I  do 
not  remember  whether  I  ever  made  any  take-offs  in- 

495  volving  what  may  be  technically  be  referred  to  as 
a  fi.  fa.,  or  a  sci.  fa.  decree  in  equity.  I  do  not  recall 

that  Mr.  Miller,  in  giving  me  the  several  days’  instruction 
before  I  entered  upon  this  work,  which  I  say  he  gave  me, 
ever  suggesting  to  me  the  importance  in  making  this  take- 
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off  of  the  equity  causes,  of  indicating  the  decrees  of  the 
equity  court,  as  a  part  of  the  data  in  this  book,|  I  do  not 
recall  whether  he  gave  me  any  instructions  in  respect  of  the 
decrees  that  did  cover  what  I  have  referred  to  ^  mement 
ago,  as  fi.  fa.  and  sci.  fa.  Asked  whether  or  not,  when  a 
judgment  creditor’s  bill  was  filed,  her  take-off  indicated  all 
of  the  plaintiffs  and  all  of  the  defendants  in  that  judgment 
creditors’  proceeding,  answered,  just  what  was  | given  on 
the  docket.  I  do  not  recall  whether  there  was  a  judgment 
for  costs  against  any  particular  individual  in  ^n  equity 
proceeding,  whether  or  not  that  was  always  reflected  in 
mv  take-off.  I  don’t  remember  definitelv.  Now,j  whether 
I  did  have  anything  in  mind  when  I  made  this  takh-off,  any 
instructions  which  Mr.  Miller  had  previously  giv^n  to  me, 
witness  was  asked  to  look  at  this  book  sufficiently  to  indi¬ 
cate  whether  in  her  take-off  she  made  a  record  of  any 
decrees  for  costs  against  any  of  the  parties  in  thej  particu¬ 
lar  equity  proceeding,  and  after  examining  exhibit,  testi¬ 
fied,  there  is  no  entry  about  any  judgment,  decree  for  costs. 
I  do  not  recall  that  Mr.  Miller  gave  me  any  instructions 
with  regard  to  the  necessity  of  such  entries.  Thereupon 
attention  of  witness  was  called  to  case  No.  24500 1  on  page 
134  of  the  record,  where  suit  is  indicated  to  have  been  filed 
for  adoption  and  she  was  asked  whether  or  not  that  par¬ 
ticular  proceeding  went  to  the  point  of  a  decree  adopting 
the  party  with  respect  to  whose  adoption  this  suit  \Tas  filed, 
answered,  it  does  not  show  any.  It  does  not  shjow  any¬ 
thing  done  beyond  filing  a  petition.  It  does  ijot  show 
496  whether  there  was  any  adoption  or  dismissal  of  the 
proceeding  or  any  decree  or  any  sort  of  ah  entry. 
Thereupon,  witness  was  asked,  with  respect  to  fake-off, 
also,  what  appears  to  be  equity  No.  24503,  suit  being  filed 
for  relief  from  trusteeship,  and  asked  whether  or  itot  there 
is  any  entry  which  shows  that  petition  was  followed  by  a 
decree  releasing  the  trustee,  as  apparently  prayed  for  in 
the  petition,  answered,  no,  there  was  not.  I  did  hot  have 
any  instructions  from  Mr.  Miller  with  respect  to  thie  neces¬ 
sity  of  having  such  information  that  I  recall.  Attehtion  of 
witness  was  called  to  the  fact  that  quite  a  number  of  suits 
referred  to  were  to  quiet  title,  and  she  was  asked,  |did  she 
have  any  occasion  in  her  transcripts  to  take  off  information 
as  to  whether  or  not  a  decree  was  passed  to  quie^  a  title 
in  a  particular  equity  case,  and  after  examining  the  book 
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at  page  157,  answered,  there  does  not  appear  to  be  any. 
There  does  not  appear  to  be  any  entry  there  to  show 
whether  decree  was  entered  on  this  particular  suit.  I  do 
not  recall  that  I  did  have  any  instructions  from  Mr.  Miller 
with  regard  to  the  necessity  of  such  information  being 
covered  in  this  take-off.  I  do  not  recall  that  in  these  quiet 
title  suits  I  ever  took  a  description  of  the  property  of  any 
sort  in  the  take  off.  There  were  quite  a  number  of  divorce 
proceedings  tiled,  and  in  the  take-off,  with  respect  to  those 
proceedings,  during  the  period  covered  by  this  exhibit,  my 
take-off  did  not  include  whether  or  not  a  divorce  was 
granted  or  the  cause  dismissed.  I  do  not  remember  that 
I  received  any  instructions  from  Mr.  Miller  as  to  that.  At¬ 
tention  of  witness  called  to  certain  judgment  creditors’ 
bills,  which  are  set  forth  in  this  exhibit,  referring  partic¬ 
ularly  to  page  177  again,  equity  No.  24756,  and  testified, 
there  is  not  any  information  there  with  respect  to  whether 
or  not  a  decree  was  entered  on  that  judgment  creditors’ 
bill.  I !  do  not  remember  that  I  did  have  anv  in- 
497  structions  from  Mr.  Miller  with  respect  to  the  ad- 
visability  of  such  information  in  making  a  trans- 
cript.  Attention  of  witness  called  to  page  209  of  this  ex¬ 
hibit,  to  entry  opposite  cause  No.  25239,  where  it  is  indi¬ 
cated,  where  the  suit  involved  was  one  to  establish  title 
and  testified,  there  is  not  any  entry  there  to  indicate 

whether  that  title  was  established  bv  a  decree  of  the  court. 

* 

I  do  not  recall  specifically  what  instructions  Mr.  Miller  gave 
me  before  entering  upon  this  line  of  vrork.  In  connection 
with  this  take-off,  I  did  not  ever  go  to  the  files  of  the  clerk’s 
office  and  examine  the  files  of  cases  and  note  the  names  of 
parties  and  the  real  estate  involved.  I  never  examined 
those  cases.  I  did  not  ever  have  the  occasion  to  get  the 
information  from  the  files,  referring  now  to  divorce 
cases  which  would  furnish  the  information  as  to  what  dis¬ 
position  the  court  did  make  in  those  cases  as  to  attorneys’ 
fees,  or  alimony,  or  maintenance  awarded  to  the  wife  or 
children.  In  the  lunacy  cases,  with  respect  to  which  I  have 
already  testified,  my  take-off  did  not  include  any  informa¬ 
tion  as  to  the 'property  in  which  the  particular  lunatic  might 
be  interested  as  owner.  I  do  not  recall  that  it  did  involve 
any  information  with  respect  to  what  is  known  as  a  com¬ 
mittee  to  take  charge  of  the  property  and  estate  of  the 
lunatic,  neither  do  I  recall  whether  the  information  derived 
in  relation  to  the  lunacy  proceedings,  in  my  take-off, 
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covered  the  question  as  to  whether  or  not  a  particular  per¬ 
son,  in  a  lunacy  case,  had  been  adjudged  a  lunatic  ljy  proper 
judgment  of  the  court.  I  was  instructed  in  all  cases,  but 
I  do  not  remember  right  now  what  the  instructions  were. 
I  doubt  that  further  examination  of  these  exhibits  that 
have  been  introduced  would  enable  me  to  give  4n7  more 
definite  information  as  to  the  instructions  i  received 
498  by  me  from  Mr.  Miller  covering  any  take-6ff  or  in¬ 
formation  with  respect  to  what  is  known  4s  bonds 
or  recognizances.  I  would  not  be  able  to  tell  yoiji  what  a 
bond  or  recognizance  is.  I  was  instructed  to  get  certain 
information  with  respect  to  mechanics  liens,  ij  do  not 
remember  now  what  my  instructions  from  Mr.  Miller  were 
with  reference  to  that.  Attention  of  witness  pas  then 
called  to  the  exhibits  covering  the  mechanics  libns,  and 
after  having  looked  at  one  book,  was  advised,  that  there 
were  three  more,  and  that  this  one  is  the  equity,  pad  wit¬ 
ness  answered,  I  can’t  say  right  now  what  information  I 
was  to  take  off  or  what  my  instructions  were  fpom  Mr. 
Miller  as  to  what  information  I  was  to  get  as  to  mechanics 
liens.  I  do  not  recall  from  the  examination  of  exhibit 
here  involving  mechanics  liens,  as  to  whether  or  not  my 
take-off  included  equity  suits  which  were  filed  to  j  enforce 
mechanics  liens.  I  do  not  recall  whether  I  had  [any  in¬ 
structions  from  Mr.  Miller  which  included  the  decree  of 
the  Court.  I  do  not  remember  that  I  did  have  any  [instruc¬ 
tions  from  him  as  to  whether  I  was  to  do  anything!  in  that 
particular.  Attention  of  witness  called  to  Defendant  Capi¬ 
tol  Company’s  Exhibit  No.  13,  and  she  testified,  that}  relates 
to  law  judgments.  Witness  asked  to  testify  when  the  take¬ 
off  of  law  judgments  began,  answered,  I  do  not  kijiow  the 
date.  Witness  asked  to  look  up  the  book  to  aid  he|  in  fix¬ 
ing  the  date,  answered,  that  would  not  help  me.  |  Atten¬ 
tion  of  witness  was  called  to  entry  on  inside  of  the  cover 
of  the  book,  and  testified,  that  is  in  my  handwriting.  At¬ 
tention  of  witness  called  to  the  fact  that  it  is  stated  in 
exhibit,  docket  No.  69,  law  judgments,  dated  Dec.  3(j),  1927, 
and  she  was  asked,  did  that  mean  that  is  the  date  phe  be¬ 
gan  to  find  out  whether  any  law  judgments  exipted  of 
record  in  any  law  case  on  that  date,  answered,  I  do  not 
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know  definitely  myself  what  that  entry  means.  I  do 

499  not  know  of  my  independent  knowledge,  upon  the 
examination  of  the  exhibit  to  which  my  attention  has 

been  directed;  how  far  back  the  examination  extended  by 
me  in  the  matter  of  take-off  as  to  law  judgments.  I  do  not 
know  how  far  the  suits  went  back.  Asked  to  look  at  that 
exhibit  to  see  whether  she  could  answer  more  definitely, 
answered,  that  does  not  have  any  date  on  them,  so  I  could 
not  say.  I  don’t  know  whether  that  take-off  covering  judg¬ 
ments  went  back  from  the  period  of  my  examination  one 
year  or  ten  vears.  I  do  not  recall  now  that  Mr.  Miller  in- 
structed  me  as  to  how  far  back  I  was  to  look  to  see  if  a 
judgment  was  of  record  in  the  law  cases. 

Thereupon  attention  of  witness  was  called  to  Defendant 
Capitol  Company’s  Exhibit  No.  16,  relating  to  bankruptcies, 
and  particularly  to  an  entry  on  the  inside  of  the  first  page, 
covering,  beginning  with  6/28/67,  testified,  that  means  I 
began  to  look  into  the  bankruptcy  cases  beginning  in  1867. 
Referring  to  the  exhibit  to  which  my  attention  has  just  been 
directed,  the  information  I  transcribed  as  to  a  particular 
bankruptcy  cause,  the  case  number,  and  the  firm  or  com¬ 
pany  who  was  bankrupt,  and  the  date  it  was  recorded. 
That  is  what  I  mean,  the  bankruptcy  suit  was  filed.  There 
is  no  information  in  this  book  to  indicate  whether  or  not 
the  party  wasi  adjudicated  a  bankrupt  or  discharged  from 
bankruptcy,  or  the  bankruptcy  proceedings  dismissed, 
nothing  of  that  sort,  and  I  do  not  recall  that  Mr.  Miller 
gave  me  any  instructions  with  regard  to  the  desirability  or 
necessity  for  such  information.  Attention  of  witness  was 
directed  to  defendant  Capitol  Company’s  exhibit  No.  18, 
lunacy  dockets,  and  also  adoption  dockets,  asked  to  look  at 
the  book  in  relation  to  adoptions,  and  also  lunacy,  and  after 
examining  the  book,  testified,  there  is  not  any  information 
there  as  to  whether  or  not  a  particular  party  was  or 

500  was  not  adopted,  as  prayed  for  in  the  petition,  and 
I  do  not  recall  that  Mr.  Miller  did  give  me  any  in¬ 
structions  with  respect  to  that  part  of  the  take-off  from  the 
adoption  proceedings.  Witness  handed  defendant’s  exhibit 
No.  17  and  testified,  that  is  another  lunacy  docket.  Witness’ 
attention  directed  to  defendant’s  exhibit  No.  15,  law  docket, 
and  testified,  there  is  no  information  in  that  book  which 
indicates  how  far  I  searched  back  to  find  a  law  judgment. 
Attention  of  witness  called  to  the  fact  that  a  number  of 
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entries  in  pages  in  the  book  simply  contain  numbers,  and 
nothing  else  but  numbers,  and  asked  to  tell  wh^t  those 
numbers  mean,  answered,  I  do  not  know.  I  presume  that 
refers  to  the  case  numbers.  Entries  shown  to  witness  and 
she  testified,  this  is  not  in  my  handwriting.  Witness  shown 
exhibit  No.  15  and  indicated  how  much  is  in  her  hand¬ 
writing.  Attention  of  witness  called  to  page  to  which  she 
has  just  referred  and  entry  has  no  number  in  this  book 
other  than  the  number  75729,  and  witness  testified,  that 
refers  to  a  law  case.  That  is  the  information  that  was 
involved  in  my  take-off  as  to  that  case.  Just  the  humber, 
and  that  is  true  as  to  75744.  There  are  large  numbers  of 
what  might  be  called  case  numbers  without  any  information 
or  entries  with  respect  to  the  same.  I  must  have  Received 
instructions  from  Mr.  Miller  in  making  the  take-off  from 
the  law  cases  just  to  get  the  number  of  the  case  in  the  book 
for  the  purpose  of  being  used  in  the  Capitol  Titlje  Com¬ 
pany,  if  they  are  there,  and  apparently  they  are!  there. 
That  does  not  refresh  my  memory  sufficiently  to  s^y  that 
that  was  the  extent  of  the  instructions  that  Mr.  Miller  gave 
me  in  that  regard,  to  come  down  to  the  clerk’s  office  tjo  make 
a  transcript  of  a  certain  number  of  law  cases.  I  do  not 
recall  now  what  it  was.  I  do  not  remember  the  eiact  in¬ 
structions,  but  they  must  have  covered  thatl  point. 
501  When  I  say  the  instructions  must  have  covered  that 
point,  I  mean,  when  I  made  an  entry  of  the  la^  case, 
that  was  the  extent  of  the  information,  I  mean  thb  entry 
of  the  number  of  the  law  case  that  covered  the  information 
with  regard  to  that  case  that  Mr.  Miller  asked  me  to  take 
off,  and  I  have  no  other  answer  to  give  with  respect  tR  that. 
I  had  not  had  any  experience  with  respect  to  this  character 
of  work  until  Mr.  Miller  asked  me  to  go  over  to  the!  court 
house  and  do  this  work.  Attention  of  witness  called  to 
Defendant  Capitol  Company’s  Exhibit  No.  12,  and  testified, 
the  contents  of  that  book  are  in  my  handwriting.  The  work 
that  I  did  in  this  instance,  under  the  direction  of  Mr.  Miller, 
did  not  cover  anything  with  regard  to  the  Register  of  Wills’ 
office,  and  none  of  these  exhibits  which  I  have  identified  as 
being  in  part,  at  least,  as  my  work,  had  any  relation  io  any 
information  derived  from  the  Register  of  Wills’  office^*  they 
do  not  have  any  information  with  regards  to  bonds  or  Recog¬ 
nizances.  Up  to  the  time  Mr.  Miller  sent  me  to  the  (court 
house  for  the  purpose  of  transcribing  this  information,  I 


372 


NEW  YORK  TITLE  &  MORTGAGE  COMPANY  VS. 


did  not  have  any  experience  in  the  matter  of  any  form  of 
clerical  work,  except  that  what  I  had  in  the  Recorder  of 
Deeds’  office.  I  had  been  in  that  office  before  I  came  to  the 
court  house  for  work  there.  The  character  of  the  work 
I  did  in  the  Recorder  of  Deeds’  office  was  abstracting  in¬ 
struments  that  were  recorded,  telling  in  detail  just  what 
that  abstract  of  instrument  consisted  of,  the  instrument’s 
number,  and  the  date  of  recording,  the  date  of  the  instru¬ 
ment,  the  grantee  and  grantors,  and  the  property,  a  descrip¬ 
tion  of  the  property,  if  there  was  a  description. 

In  mv  work  in  the  Recorder  of  Deeds’  office  I  did  have 
occasion  to  understand  the  difference  between  a  deed  in 
trust  and  a  deed  of  trust,  in  the  matter  of  take-off. 
502  Indicating  that  difference,  a  deed  of  trust  is  a  mort¬ 
gage  on  property  and  a  deed  in  trust  is  a  deed  by  the 
trustee ;  a  deed  by  the  trustee  would  be  made  to  the  grantee. 
The  purpose  of  a  deed  in  trust  would  be,  if  the  trustee  had 
been  appointed  by  the  Court  in  equity  proceeding.  I  did 
not  find  a  record  of  an  equity  case ;  I  would  find  a  record  of 
the  deed,  and  then  a  deed  usually  describes,  I  am  now  re¬ 
ferring  to  a  deed  which  is  a  matter  of  record  in  the  Re¬ 
corder’s  office,  which  conveys  a  certain  property  by  trustees 
under  a  decree  in  a  court  of  equity.  As  to  what  is  the 
meaning,  to  my  mind,  of  a  deed  in  trust,  well,  I  found  a 
situation  of  that  sort  in  the  Recorder’s  office,  I  don’t  know 
exactly.  I  understand  in  my  mind  what  it  means.  I  have 
no  knowledge  of  law.  So  far  as  my  work  is  concerned,  I 
know  enough  about  it  but  I  do  not  know  the  exact  definition. 
I  do  not  know  what  is  a  covernant  running  with  the  land, 
such  as  may  be  found  in  a  deed,  for  instance,  in  the  Record¬ 
er’s  office;  I  do  not  know  exactly.  In  the  take-off,  from  the 
Recorder  of  Deeds’  office,  I  did  not  take  off  any  information 
with  respect  to  covenants  running  with  the  land.  Refer¬ 
ring  to  the  books  that  have  been  offered  in  evidence,  there 
were  no  entries  on  those  books  so  that  I  could  make  a  readv 
reference  to  any  particular  name  involved  in  law  and 
equity  proceedings.  I  do  not  know  positively,  of  my  own 
knowledge,  whether  this  information  was  made  further  use 
of  in  the  office  of  the  Capitol  Company  by  tabulation,  or 
classification,  nor  do  I  know  of  my  own  knowledge  what 
was  done  with  the  information  in  these  books. 
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Thereupon  defendant,  further  to  maintain  the  issues  on 
its  part  joined,  —  Elliot  H.  Thomson  (by  V^ndoren), 

503  who,  having  been  previously  duly  sworn,  upon  fur¬ 
ther  examination  testified  as  follows : 

Since  this  morning  I  have  had  occasion  to  refresh  my 
recollection  with  reference  to  the  stock  originally  issued  to 
Mr.  Weinstein  for  payment  of  this  plant  which  wals  turned 
over  to  the  company.  I  will  give  you  those  figures,  they 
are,  twenty-five  hundred  shares  preferred  stock,  and 
twelve  thousand,  two  hundred  and  fifty  shares  of  common 
stock.  I  will  give  you  the  part  of  those  issues  which  were 
turned  back  by  him  to  the  company,  they  are  nine  hundred 
and  thirty-one  shares  of  preferred,  or  $93,100  worth  of 
stock,  and  one  thousand,  sixty  shares  of  common  stdck,  were 
returned.  There  was  not  a  separate  amount  larger  than 
that,  also  of  common  stock  returned  to  the  company  that  I 
recall,  or  of  record.  I  do  know  something  about  a  block 
of  seventy-six  hundred  shares  of  common  stock  tpat  came 
back  to  the  company  indirectly.  He  did  not  turn|  it  back 
directly  to  the  company  but  it  did  come  back  indirectly. 

Witness  asked  whether  that  stock,  concerning  v^hich  he 
has  just  been  testifying,  is  altogether  separate  and  distinct 
from  that  referred  to  in  the  minute  entry  of  the  Mijiutes  of 
the  meeting  of  March  13,  1929,  to  which  his  attention  was 
directed  on  cross-examination,  the  pertinent  part  jbeing — 
It  was  moved  by  Mr.  N.  S.  Weinstein  that  the  secretary  be 
instructed  to  carry  out  the  terms  of  the  original  agree¬ 
ment  with  the  Board  of  Directors  of  the  Capitol  Title  and 
Guarantee  Company,  Inc.,  and  Mr.  N.  S.  Weinstein;  that 
50  per  cent  of  first  proceeds  from  the  sale  of  stock  b(^  turned 
over  to  Mr.  Weinstein  in  return  for  an  equivalent  (amount 
of  stock  returned  to  the  company;  said  funds  drawnj  by  Mr. 
Weinstein  and  so  on?  Witness  testified,  it  was  in  harmony 
with  that  agreement.  That  minute  entry  dpes  not 

504  refer  to  stock  which  is  other  and  different  fr<jmi  that 
about  which  I  have  been  testifying.  It  was  [not  the 

purpose  of  the  return  of  this  931  shares  of  preferred  and 
of  that  number  of  shares  of  common  which  was  returned, 
that  that  stock  should  be  sold  and  that  fifty  per  cent  of 
the  proceeds  of  it  should  go  back  to  Mr.  Weinsteinr  as  in¬ 
dicated  by  that  minute  entry.  Witness  asked  to  Explain 
that,  testified,  that  was  returned  as  a  result  of  the  pale  by 
the  Capitol  Company  of  its  treasury  stock,  and  in  Record- 


374 


NEW  YORK  TITLE  &  MORTGAGE  COMPANY  VS. 


anee  with  agreement,  fifty  per  cent  of  the  cash  would  go  to 
him.  This  was  returned  by  him  of  stock  to  offset  what  had 
been  sold.  It  was,  in  other  words,  the  sale  of  half  of  his 
stock,  and  half  of  the  company’s  treasury  stock.  In  ac¬ 
cordance  with  that  agreement  the  blocks  of  both  common 
and  preferred  stock  were  turned  back  so  that  the  company 
might  cover  into  the  treasury  the  amonut  of  the  stock. 

Thereupon,  on  cross-examination,  witness  further  testi¬ 
fied  as  follows : 

It  was  in  the  latter  part  of  1929  that  these  particular 
shares  which  had  theretofore  been  issued  to  Mr.  Weinstein 
by  the  company  in  the  amounts  that  I  have  just  designated 
in  my  examination  in  chief,  were  turned  back  to  the  com¬ 
pany  by  Mr.  Weinstein;  the  exact  date  I  can’t  tell,  but  I 
would  sav  in  November,  1929.  That  was  Ions:  after  the 
stock  sales  campaign  had  ended ;  some  three  or  five  months. 
I  have  referred  to  7600  shares  of  common  stock  of  Mr. 
Weinstein’s  that  was  turned  back  to  the  company.  As  to 
when  that  took  place,  the  stock  to  which  you  refer,  seventy- 
six  hundred  shares  of  common  stock,  were  turned  over,  in, 
I  would  say,  June,  1929,  or  possibly  the  first  of  July,  to  the 
New  York  Title  &  Mortgage  Company,  to  enable  them  to 
have  a  major  voice  in  the  management  of  the  company’s 
affairs,  in  order  to  establish  and  maintain  the  busi- 
505  ness  we  were  then  building  up.  They  were  given  by 
Mr.  Weinstein  in  trust,  as  what  you  might  call  a 
voting  trust,  just  so  the  New  York  company  could  vote. 
The  New  York  company  gave  no  consideration  for  the 
stock,  except  the  agreement  that  they  would  do  all  in  their 
power  to  increase  and  promote  the  business  of  the  Capitol 
company.  Later  on,  the  stock  was  turned  over  by  them 
I  believe  to  a  committee  of  three,  to  act  as  trustees,  and  the 
title  company  finally  came  into  possession  of  those  seventy- 
six  hundred  shares  from  those  three  trustees.  This  7,600 
shares  came  back  to  the  company  from  a  part  of  the  orig¬ 
inal  issue  to  Mr.  Weinstein  for  this  plant,  was  common 
stock,  and  it  had  a  voting  privilege.  The  preferred  stock 
did  not  have  a  voting  privilege  except  under  certain  cir¬ 
cumstances.  So  that  after  the  period  I  named  the  transfer 
of  this  7,600  shares  to  New  York  gave  them  control  of  the 
company.  I  said  the  preferred  stock  had  voting  privileges 
under  certain  circumstances;  but  none  unless  there  was  a 
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failure  to  comply  with  certain  requirements  staged  in  the 
charter.  Witness  was  asked  whether,  prior  to  the  transfer 
of  this  7,600  shares  of  Mr.  Weinstein’s  stock  to|  the  New 
York  company,  a  very  serious  controversy  had  arisen  be¬ 
tween  Mr.  Weinstein  and  the  Capitol  company,  las  to  the 
relations  existing  between  them. 


Objection  made  by  defendant,  Mew  York  Titl^  &  Mort¬ 
gage  Company,  and  the  Court  admitted,  the !  evidence 
against  the  Capitol  Title  &  Guarantee  Company,  t^ut  not  as 
binding  on  the  New  York  company. 

Witness  answered,  I  do  not  know  of  any  controversy  that 
had  to  do  with  the  transfer  of  this  stock  in  anv  Wav.  As 
to  whether  I  recall  about  that  time,  Mr.  John  S.  Barbour, 
representing  a  committee  of  stockholders  of  the  Capitol 
Title  &  Guarantee  Company,  took  up  that  whole  question  of 
the  issue — took  up  this  question  of  the  relationship  of 
506  the  New  York  company  to  the  Washington  [company 
in  a  joint  relation  to  Weinstein,  in  the  rjiatter  of 
this  stock,  and  made  a  report  on  it  a  little  later,  I  can 
remember  that  there  was  not  any  such  matter  coming  up 
at  the  time  we  have  been  talking  about,  say,  middle  of  1929, 
that  was  not  the  subject  of  the  report  made  by  Mr.  Barbour 
to  the  stockholders’  committee  at  that  time;  it  was  a  good 
deal  later,  very  much  later.  As  to  why  Weinstein  returned 
to  the  company  the  931  shares  of  preferred  and  the  1,060 
of  common  stock,  it  was  because  the  directors  }vere  not 
satisfied  with  the  fact  that  he  had  been  receiving  Ififty  per 
cent  of  the  money  received  from  the  stock  sale^  as  had 
been  previously  arranged,  that  is,  the  stock  salds  of  the 
company.  I  am  referring  to  the  sale  of  treasury  stock.  It 
had  been  agreed  by  the  Capitol  Company,  and  demanded 
that  he  return  to  the  Capitol  company,  the  stock  equivalent 
of  the  amount  that  had  been  received  by  him  and  paid  to 
him.  That  is  why  he  returned  the  931  shares  of  preferred 
and  the  1,060  shares  of  common  that  I  have  referred  to, 
and  that  did  not  take  place  until  after  this  stock-selling 
campaign  had  ended.  That  is  correct. 

Thereupon  witness  was  handed  Plaintiff’s  Exhibit  No. 
4  and  asked  whether  he  could  identify  that  as  one  of  the 
circulars  issued  by  the  Capitol  Title  &  Guarantee,  answered, 
that  was  issued,  but  objection  was  made  to  it  by  the  di¬ 
rectors,  that  they  had  never  seen  the  circular  before  it 
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had  been  put  on  the  street  by  the  salesmen  of  the  com¬ 
pany  ;  that  was  issued. 

Attention  of  witness  called  to  special  meeting  of  the 
Board  of  Directors  of  the  Capitol  Company  April  26,  1929, 
asked  to  look  at  the  minutes  and  to  state  whether  or  not 
those  proceedings  were  had  as  certified  to  by  Mr.  Springs- 
ton,  the  secretary,  at  that  time,  and,  after  examining 
507  minutes,  testified,  those  are  the  minutes  and  I  think 
they  are  correct. 

Thereupon  the  following  occurred : 

My  Mr.  Jackson: 

“Q.  Mr.  Thompson,  directing  your  attention  to  your  ex¬ 
amination  in  chief  upon  the  circumstances  of  the  return  of 
931  shares  of  preferred  and  1,060  shares  of  common,  I  ask 
you  if  you  know,  under  what  circumstances  that  stock  was 
returned  to  Weinstein  V9 

The  Court  sustained  the  objection  of  the  defendant,  New 
York  Title  &  Mortgage  Company,  to  this  question  and 
stated  that  this  objection  applied  to  the  whole  line  of  ex¬ 
amination  of  this  witness. 

Examination  of  witness  continued,  and  he  was  asked 
whether  it  is  not  a  fact  that  prior  to  the  return  of  the  stock, 
to  which  reference  has  just  been  made,  to  the  company, 
by  Mr.  Weinstein,  there  was  a  very  serious  controversy 
between  Mr.  Weinstein  and  the  Capitol  Title  &  Guarantee 
Company  as  to  whether  or  not  he  had  not  been  overpaid  for 
the  plant  that  was  turned  over  to  the  company  by  him, 
answered,  there  had  been  some  controversy  on  that  point. 
As  to  whether  or  not  they  claimed  that  he  had  been  paid 
in  excess  of  what  that  plant  was  worth,  I  think  that  that 
was  not  so  much  the  contention  as  was  the  set-up  which  was 
discussed  and  argued  a  great  deal  as  to  the  value  of  the 
plant  from  which  would  be  determined  the  amount  of  stock 
sold.  I  can  not  recall  that  that  had  any  material  factor 
in  the  matter,  was  any  material  factor  in  the  matter.  The 
return  of  the  stock,  as  I  understand  it,  was  based  upon  the 
demand  made  by  the  directors  for  the  return  or  the 
equivalent  amount  of  what  he  had  been  paid  out  of  stock 
sales.  Therefore,  the  stock  liability  of 
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508  As  to  whether,  as  a  matter  of  fact,  did  not  the 
company  demand  the  return  of  this  stocl^,  because 

they  said  that  he  had  been  paid  too  much  for  thd  plant,  I 
cannot  recall  that  that  had  any  material  factor  in|  the  mat¬ 
ter,  was  any  material  factor  in  the  matter.  Ttye  return 
of  the  stock,  as  I  understand  it,  was  based  upon  the  demand 
made  by  the  directors  for  the  return,  or  the  equivalent 
amount  of  what  had  been  paid  out  of  stock  sales,,  There¬ 
fore,  the  stock  liability  of  the  Company  would  be  reduced 
by  that  amount. 

509  Thereupon  attention  of  witness  was  called  to  the 
minutes  of  the  Capitol  Company,  of  a  spedial  meet¬ 
ing  of  the  Board  of  Directors,  of  April  2’6,  1929  ;  he  was 
asked  to  read  the  minutes  and  to  state  if  the  minutes  re¬ 
freshed  his  recolllection  as  to  the  extent  of  the  obligation 
and  controversies  existing  between  Mr.  Weinstein)  and  the 
company  other  than  the  matter  of  the  return  of  the  stock 
to  which  witness’  attention  had  just  been  called,  ^nd  after 
examining  minutes,  testified,  that  relates  to  all  matters  in 
connection  with  Mr.  Weinstein  and  the  company. 

Attention  of  witness  called  to  a  portion  of  miitutes,  as 
follows : 

“It  was  moved  by  Mr.  Thomson,  seconded  by  Mr.  Tay¬ 
lor,  that  the  president  be  authorized  and  instructed  to  ap¬ 
point.  a  committee  of  five  members  of  the  board,  on^  of  said 
members  to  be  himself,  to  effect  an  agreement  between  the 
company  and  N.  S.  Weinstein  on  the  basis  of  a  reasonable 
plant  cost;  said  statement  to  include  the  account  [between 
the  company  and  said  N.  S.  Weinstein  on  account)  of  obli¬ 
gations;  said  accounting  was  also  to  include  all  c^ash  ad¬ 
vances  to  Mr.  Weinstein,  of  all  bonds  in  his  possession,  of 
all  stock  sales  and  other  advances  and  obligations  incurred 
by  Weinstein  on  his  own  account  and  not  ratified  by  the 
board.” 

i 

Now,  directing  your  attention  to  that  portion  of  the 
minutes,  which  recites  that  the  accounting  shall  include 
all  cash  advances  to  Mr.  Weinstein.  The  company  had 
made  cash  advances  to  him  at  that  time,  hadn’t  it?  I 

“A.  Yes.  j 

That  was  primarily  on  account  of  the  plant.  He  was 
general  manager  of  the  company  and  he  was  allowed  to 
draw  money,  the  money  necessary  for  the  continuance  of 
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the  getting  of  records  in  order  to  complete  the  plant.  I 
would  not  know  what  these  advances  amounted  to  up  to 
that  time. 

510  Counsel  for  plaintiff  quoted  “All  bonds  in  his  pos¬ 
session/’  and  asked  witness  to  tell  what  bonds  he 

had  in  his  possession  as  the  subject  of  that  resolution  in¬ 
fers,  answered,  those  were  bonds  received  in  payment  of 
stock  subscriptions,  or  in  full  payment  of  stock  subscrip¬ 
tions;  and  they  were  received  by  Mr.  Weinstein,  in  payment 
of  stock  of  the  Capitol  Title  and  Guarantee  Company.  A 
person  would  come  in  and  say  he  would  subscribe  for  so 
much  stock,  but  that  he  could  not  pay  cash  for  it,  and  asked 
if  we  would  accept  the  bonds  for  the  stock  or  a  part  of  the 
stock  with  part  cash,  as  the  case  might  be.  I  mean  to  say 
that  the  bonds  that  were  turned  in  on  the  purchase  of  stock 
would  be  kept  personally  by  Weinstein.  I  think  that  reso¬ 
lution  also  refers  to  the  matter  of  accounting  between  Mr. 
Weinstein  and  the  company  covering  the  50  per  cent,  pro¬ 
ceeds  of  the  sale  of  the  company  stock,  which  was  turned 
over  to  him;  as  to  whether  it  didn’t  also  cover  the  account¬ 
ing,  I  was  not  on  the  committee.  There  was  then  read  to  the 
witness  the  minute  “one  of  said  members  to  be  himself,” 
witness  answered,  that  is  the  president. 

Thereupon  the  defendant,  further  to  maintain  the  issues 
on  its  part  joined,  called,  on  behalf  of  the  Capitol  Title  and 
Guarantee  Company,  Mrs.  Jessie  Powers,  who,  having  been 
dulv  sworn,  testified  as  follows: 

I  live  here  and  am  employed  by  the  New  York  Title  and 
Mortgage  Company,  and  have  been  since  they  bought  the 
Capitol  Title  and  Guarantee  Company.  I  am  a  chain  clerk, 
and  indexing  judgments.  I  have  been  performing  that  work 
for  the  New  York  Title  and  Mortgage  Company  since  I 
started  working  for  them,  and  prior  to  my  employ- 

511  ment  with  that  company,  I  was  employed  by  the 
Capitol  Company.  That  employment  began  in  the 

latter  part  of  January,  1928.  At  first  I  worked  in  Balti¬ 
more,  doing  various  things.  I  was  indexing  squares  and 
lots  and  verifying  work  and  did  plat  work.  My  first  work 
with  the  Capitol  Title  and  Guarantee  Company  was  that  of 
an  indexer  and  I  performed  that  work  for  about  three 
months,  and  next  I  was  a  verifier.  It  was  in  the  latter  part 
of  January,  1928,  that  I  started  as  indexer  and  for  two  or 
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three  months  I  was  on  verification  work.  The  hature  of 
verification  work  is  to  verify  the  work  that  had  b^en  put  in 
the  libers  with  the  original  work  to  see  that  it  wasj  accurate, 
in  respect  to  the  index  work  in  the  libers.  Thai]  is  based 
on  the  index  of  squares  and  lots,  showing  the  transfers, 
deeds,  liens,  deeds  of  trust,  etc.,  that  go  into  the  Record  of 
the  Recorder’s  Office,  etc.  Relating  to  the  jury  what  length 
of  time  I  continued  in  that  work,  well,  until  a  liitle  while 
after  we  came  to  Washington,  after  the  plant  was  [moved  to 
Washington,  which  was  around  the  fourth  of  Julyj,  in  1928, 
and  I  continued  verification  work  for  the  first  wedk  after  I 
came  here.  As  to  whether  I  remember  about  how  far  back, 
to  what  date  the  index  had  been  completed  at  the  time  the 
plant  was  brought  over  here  to  Washington,  well,  we  were 
verifying  1922  papers  when  we  came  over  here,  either  1921 
or  1922  when  we  came  over  here,  and  we  were  always  a  year 
behind  the  index,  so  that  it  would  probably  be  finished  up 
to  1920,  indexation.  Stating  the  condition  of  the  records, 
with  reference  to  the  indexing  on  the  first  of  October,  1928, 
oh,  the  1915 ’s  were  completed  and  verified,  and  tljie  1914 ’s 
were  in  the  liber,  but  not  verified.  As  of  the  first  ojf  March, 
1929,  with  reference  to  the  condition  of  the  plant 
512  from  the  point  of  indexing  at  that  time,  prjacticallv 
everything  was  in  the  book,  back  to  1912,'  and  we 
were  busy  working  it  up  at  that  time.  During  xhe  year 
192S,  even  before  the  plant  was  moved  over  here  to  Wash¬ 
ington,  whether  I  do  know  anything  about  the  extent  of  the 
judgments,  judicial  records  from  that  time  back,  well,  all  of 
the  judgments — only  from  the  judgment  books,  which  were 
in  Baltimore.  I  did  not  come  in  contact  with  that  bpt  I  saw 
them.  I  mean  I  did  not  make  any  entries  in  those  books 
but  I  saw  them  from  time  to  time,  and  it  was  only  occa¬ 
sionally  that  I  would  have  occasion  to  look  through  them. 
1  might  make  a  mistake  occasionally  and  pull  those  books 
out  when  I  was  looking  for  something  else,  but  I  s^w  they 
were  there  during  that  time.  These  judgment  records  were 
also  brought  over  here  to  Washington  along  with  tjie  other 
part  of  the  plant.  Thereupon  the  attention  of  witness  was 
called  to  the  exhibits  numbered,  Defendant  Capital  Com¬ 
pany’s  Exhibits  11  to  19,  inclusive,  and  asked  to  look  at 
them  to  see  if  she  could  identify  them  and  recall  what  they 
now  are;  after  examining  exhibits,  witness  testified,  this 
book  (Exhibit  11),  I  remember  very  well,  and  this  lajw  book, 


380 


NEW  YORK  TITLE  &  MORTGAGE  COMPANY  VS. 


I  remember  particularly  well.  Witness  asked  to  look  at 
book  marked  Capitol  Company’s  Exhibit  No.  13,  and  asked 
if  that  was  the  one  she  mentioned  in  connection  with  her 
statement  that  it  was  one  of  the  books,  answered,  well,  there 
is  a  set  of  these  that  came  over  from  Baltimore,  seemingly, 
together,  and  I  saw  these  books  and  probably  ran  through 
these,  referring  to  Exhibit  No.  13;  I  do  not  know  about  this 
one.  Referring  to  the  lunacy  docket,  I  remember  that.  This 
is  a  law  book,  Defendant  Capitol  Company’s  Exhibit  No.  14, 
I  remember  that.  It  is  a  continuation,  there  were 
513  several  of  these.  I  recall  seeing  that ;  and  those  that 
I  have  identified  or  recall  having  seen  during  the 
year  1928  and  prior  to  the  time  that  this  plant  was  moved 
over  to  Washington.  At  that  time,  once  in  a  while,  I  would 
get  hold  of  these  books.  There  were  other  records  that 
were  very  much  like  these  volumes ;  the  books  were  exactly 
alike.  In  those  other  books,  was  the  history  of  the  squares 
and  lots,  as  well  as  the  numbers  from  the  time  the  citv  was 
laid  out  until  the  records  were  made.  I  had,  of  course,  to 
use  anv  of  them.  There  were  some  sixty  volumes.  Attention 
of  witness  was  directed  to  the  book  which  she  has  identified 
as  the  lunacy  record.  She  testified  that  the  lunacy  record 
goes  back  to  1870,  I  believe  in  the  plant;  and  that  was  true 
in  1928.  The  lunacy  book  was  there  in  1928,  and  they  were 
putting  that  in  the  record,  while  in  Baltimore,  and  as  far 
as  I  know,  completed  there.  That  is,  they  completed  them 
up  to  the  first  of  October,  when  the  plant  was  opened  for 
business  in  1928.  I  saw  this  lunacv  record  and  it  "was  com- 
plete,  to  the  best  of  my  knowledge.  As  to  whether  I  recall 
how  far  back  the  equity  record  went,  they  were  taking  off, 
T  believe,  they  went  back  to  1900,  and  the-,  according  to  the 
docket,  were  brought  on  up  to  a  certain  date.  Just  off¬ 
hand,  I  do  not  remember  what  the  last  date  was,  including 
this  take-off,  approximately.  As  to  whether  I  recall  they 
were  brought  approximately  up  to  date  in  1928,  we  had  a 
place  in  the  book  where  they  were  missing  for  a  few  years, 
and  there  were  certain  dockets  that  had  not  been  completed 
at  that  time,  otherwise  it  was  complete.  The  records  of  the 
District  Court  went  back  to  1863,  and  the  take-off  of  bank¬ 
ruptcies  went  back  to  1878,  I  believe,  up  to  the  opening,  up 
to  1928.  As  tci  the  mechanics’  liens,  well,  we  took  those 
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off,  the  current  liens;  the  ordinary  liens  would  not 

514  be  allowed  to  accumulate;  we  tried  to  keep  them  up. 
As  to  whether  I  have  a  distinct  recollection  with  ref¬ 
erence  to  the  completeness  of  the  take-off  on  the  law  side 
of  this  court,  we  kept  the  law  judgments  until  the  law  cases 
would  be  out-lawed,  back  as  far  as  we  would  need!  them. 

Thereupon  there  was  handed  to  witness  a  loose  leaf 
volume,  or  ledger,  containing  the  identification  oij  the  out¬ 
side,  “A”,  followed  with  the  letters,  “1.  o.  f.”,  a|nd  asked 
to  look  at  that  and,  after  doing  so,  to  state  wh^t  it  was; 
after  examining  book,  witness  testified,  this  is  the  judg¬ 
ment  book  that  we  started  to  make  the  index  of  judgments 
in,  and  it  went  over  a  certain  period  of  years,  began  with 
the  docket  book,  I  think,  back  to  1906,  and  we  used  this  up 
until  1910,  with  equity,  and  particularly  equity.  There  are 
no  lunacies  in  this,  and  no  District  Court  costs,  arid  finally 
in  some  place — and,  of  course,  no  law  judgment 3  back  of 
this,  and  then,  as  you  will  see,  it  is  current  frqm  there 
on.  This  work  was  put  in  current,  after  the  plant  was 
opened  up,  because  you  could  see  it  was  current.  No  part 
of  that  was  put  in  prior  to  the  opening  of  the  Capitol  Title 
and  Guarantee  Company  for  business.  This  shows  here, 
November  6,  1928,  index  record,  mechanics  ’  liensj,  so  that 
it  could  not  have  been  at  that  time;  November  6,  1928,  was 
after  the  opening.  That  was  put  in  within  the  hext  few 
days  after  the  plant  was  opened,  but  these  records  were 
handled  there;  you  can  see  the  first  pages  here  (indicating), 
you  can  see  that  they  are  practically  new.  That  refers  to 
the  time,  1906  to  1910.  Referring  to  the  page  which  I  have 
last  indicated,  which  is  without  number,  the  first  ^ntry  ap¬ 
pearing  in  the  ledger  appears  to  be  Adams ;  the  next 

515  Emmitt;  in  the  next  appears  equity  for  injunction; 
the  next  is  numbered  26,491 ;  the  next  is  the  date, 

August  13,  1906,  and  the  next  is  the  name  followed  by  the 
President,  Central  Labor  Union  of  D.  C.,  with  reference 
specifically  to  that  date,  that  means  that  this  suit  was  filed 
on  that  day,  August  13,  1906.  The  date  which  appears  in 
the  column  captioned  4 4 Date”,  represents  the  date  bn  which 
the  action  was  brought,  giving  the  month,  day  ahd  year; 
and  that  is  true  of  all  of  the  pages  in  the  book,  and  that  is 
with  respect  to  the  suits  filed  in  this  Court.  Now  1[hen,  the 
plan  or  scheme  of  this  book,  which  is  alphabetically  in¬ 
dexed,  is  the  scheme  of  the  plant.  In  other  words,  this  is 
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a  subdivision  of  the  alphabet ;  these  subdivisions  appearing 
here,  in  which  the  names  of  the  parties  litigant  in  the  pro¬ 
ceedings  in  this  court  are  set  out,  of  course,  you  see,  where 
we  had  a  very  common  name,  it  is  sub-indexed;  I  think  I 
can  show  you  here.  As  to  whether  I  know  what  would  be 
the  procedure  with  reference  to  the  information  contained 
in  this  book  sq  far  as  making  a  chain  is  concerned,  well,  if 
I  were  making  up  a  chain  and  if  I  were  running  the  name  of 
William  E.  Ambrose,  I  would  take  this  man’s  name,  run 
it  down  through  this  index  and  see  whether  the  name  ap¬ 
peared  in  any  other  place.  In  other  words,  all  this  infor¬ 
mation  would  be  on  that  sheet,  and  then  it  would  be  neces¬ 
sary  to  refer  to  this  original  record  for  the  purpose  of 
seeing  what  proceedings  had  taken  place  as  referred  to 
here,  and  in  the  case  where  you  were  running  a  chain  of  a 
particular  name  you  would  first  refer  to  this  book  to  see 
whether  there  was  any  kind  of  judicial  procedure  involved 
which  would  appear  in  this  record. 

Attention  of  witness  called  to  another  page  which  is  not 
numbered,  on  which  appears,  “Anastasia,  N.,  and  in 
516  parenthesis  the  letters  Admr.,  judgment,  law,  73,933, 
under  date  of  June  23,  1929,  for  the  plaintiff,  1075, 
and  judgment  with  cost.  This  also  has  reference  to  the 
records  of  this  Court,  and  that  case  was  current.  It  is  true 
that  the  volume  now  shown  me,  identified  on  the  outside 
by  the  letter  C,  small  “log”,  up  to  the  letter  N,  small  let¬ 
ter  “or”,  contains  information  similar  to  that  in  the  pre¬ 
vious  volume  which  I  have  given  testimony  about,  and  that 
is  equally  true  with  respect  to  the  three  volumes  identified 
on  the  outside  by  the  letter  M,  from  “ills”  to  the  letter  Z, 
and  these  were  compiled  in  1928,  prior  to  the  time  the  plant 
was  brought  over  to  Washington,  a  part  of  them,  and  a  part 
after  the  Capitol  Company  was  opened  for  business.  As 
to  whether,  with  the  exception  of  what  I  have  denominated 
as  current  entries,  were  the  other  contents,  which  appear 
here  now,  in  there,  to  the  best  of  my  judgment,  no ;  I  could 
not  say,  they  might  have  some  of  the  indexation,  but  as 
far  as  I  know,  they  had  not.  Substantially,  as  it  appears 
now,  with  reference  to  the  contents  of  these  volumes. 

Thereupon,  on  cross-examination,  witness  further  testi¬ 
fied  as  follows : 

My  employment  began  with  the  Capitol  Company  in  Bal¬ 
timore  in  the  latter  part  of  January,  1928.  I  started  in 
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indexing  property  in  the  square  and  lot  books,  and  later 
on  came  over  to  Washington.  I  was  employed  by  Miss 
Pratt  and  at  that  time  she  was  in  charge  of  the  personnel. 
Up  to  that  time  I  had  had  no  experience  with  title  records 
only  in  a  real  estate  office.  I  cannot  just  say  hpw  much 
experience  I  did  get  in  the  real  estate  office  as  f^r  as  the 
title  records  are  concerned,  because  I  grew  up  in  one. 

517  I  never  did  any  work  of  taking  off  a  chain  of  title. 
I  never  made  any  take-off  of  the  records  in  the  Court 

House  here.  I  did  not  make  the  entries  in  thes^  books. 
They  were  entered  in  the  same  office  where  I  was,  but  I 
did  not  enter  them.  I  did  not  make  any  of  these  entries.  I 
did  not  supervise  the  making  of  those  entries.  As  to  the 
use  I  made  of  this  book  in  Baltimore,  well,  I  did  not  use 
this  book  in  Baltimore  for  anything.  We  didn’t  |use  this 
book  for  any  purpose  until  the  plant  was  opened  ip  Wash¬ 
ington  for  business  and  then  we  started  using  it.  I  It  was 
just  made  up  to  get  ready  to  be  used.  It  was  maOe  up  in 
Baltimore  because  it  has  the  indexation.  As  to  whether  I 
know  anything  about  the  accuracy  of  any  of  the  Contents 
of  this  book,  well,  I  know  it  was  taken  off  and  verified.  I 
have  verified  all  of  the  entries  in  this  book,  I  have,  jsome  of 
them.  Soon  after  opening  for  business,  I  often  verified  it; 
what  I  mean,  when  I  compared  them  in  the  office^  well,  I 
would  take  a  piece  of  property  that  we  have,  and  some¬ 
times  I  wanted  to  know  more  information  than  whs  given 
on  the  card,  and  I  was  working  on  a  chain,  and  I  compared 
several  of  them  with  this,  and  everyone  that  I  compared — 
as  to  whether  with  the  exception  of  making  a  comparison 
of  one  or  more  of  these  entries,  do  I  know  anything  about 
the  accuracy  of  the  other  entries  in  the  book,  well,! I  know 
we  used  this  in  our  chains  and  there  had  never  b^en  any 
trouble  about  it.  When  I  say,  that  I  verified  some  <j)f  those 
entries,  with  some  other  information,  as  to  what  that  other 
information  was,  that  was  taken  off  of  the  records  down 
here.  I  got  the  book,  and  oftentimes  I  would  wantj  to  find 
out  a  little  bit  about  it  and  I  would  take  the  book  hpre  and 
compare  it  and  see  if  there  was  any  additional  in- 

518  formation.  When  I  referred  to  the  books  I  got  out 
and  used  occasionally,  I  referred  to  these  volumes 

which  have  been  identified,  and  about  which  I  have  fyeen  in¬ 
terrogated.  I  refer  to  these  volumes. 
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Counsel  for  plaintiff  stated  that  he  desired  to  have  the 
records  shovf  that  the  witness  refers  to  the  volumes  that 
were  identified  by  the  witness,  Mrs.  Coffin,  and  marked 
as  exhibits  when  she  was  on  the  stand. 

Thereupon  the  witness  was  asked  whether  or  not,  when 
she  came  to  verify  any  of  the  entries  in  this  book,  if  she 
verified  some  of  them  from  these  volumes  to  which  here 
attention  has  just  been  directed,  as  having  been  identified 
by  Mrs.  Coffin,  answered,  I  just  can’t  tell  you.  I  would  not 
know  about  that.  There  are  possibly  a  good  many  more  of 
them  on  our  own  records  that  we  have  in  the  office.  Wit¬ 
ness  was  asked  to  look  at  the  books  identified  by  Mrs.  Coffin 
and  to  state  to  what  extent  she  used  these  as  a  practice  for 
the  verification  of  what  is  in  this  book,  referred  to  by  Mr. 
Vandoren,  with  the  letters  A,  A-Clof.,  answered,  I  think 
all  these  books  had  been  taken  off  in  Baltimore.  I  ex¬ 
amined  the  different  records  from  the  books  that  we  have 
here.  These  books  were  all  taken  off  of  cards  that  we  have 
in  Baltimore,  and  we  have  these  cards  in  the  office.  The 
information  on  the  cards,  to  which  I  refer,  was  taken  from 
these  books,  referring  to  the  Coffin  exhibits.  The  accuracy 
of  the  cards  are  dependent  on  the  accuracy  of  the  entries 
in  these  books.  Any  verification  that  I  made  of  the  books, 
which  I  designate  as  A.  A.-Clof.,  the  accuracy  of  any  in¬ 
formation  in  that,  in  the  first  place  is  dependent  upon  the 
cards  which  are  transcribed,  is  not  dependent  upon  the 
accuracv  of  the  Coffin  books. 

519  We  have  other  books  in  the  office  just  like  these 
onlv  that  Mrs.  Coffin  did  not  take-off;  and  some 
others  were  taken  off,  and  they  were  put  in  this  book,  and 
Mrs.  Coffin’s  records  were  put  on  the  cards  made  up  in 
Baltimore,  and  we  have  got  the  cards  indexed  for  the  judg¬ 
ments  and  the  card  index  file  for  each  of  these,  which  was 
taken  from  the  Coffin  books,  so  that  the  accuracy  of  the 
cards,  and  the  information  on  the  card  index,  would  depend 
upon  the  accuracy  of  what  we  are  speaking  of,  namely,  the 
Coffin  books.  The  accuracy  of  this  book  A.  A.-Clof.  is 
dependent  upon  the  accuracy  of  the  contents  of  some  other 
book.  In  making  any  verification,  I  did  not  go  back  to  the 
contents  of  any  other  book.  I  made  no  verification  with  any 
of  the  original  records.  None  of  the  other  books  are  here 
in  the  Court  room.  As  to  whether  I  know  when  this  par¬ 
ticular  book  A.  A.-Clof.  was  completed,  when  the  data  in 
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this  book  was  completed,  well,  it  was  completed  a|  few  days 
after  this  first  indexation,  which  was  around  l^ay,  some 
time  in  1929,  we  finished  out  this  book  and  got  a  jloose  leaf 
book,  in  which  each  name  had  a  separate  page  to  itfeelf.  This 
particular  book  was  complete  as  a  part  of  the  Records  of 
the  Capitol  Title  and  Guarantee  Company’s  office,  just 
around  May,  in  1929.  I  do  not  just  recall  the  date,  may  be 
the  15th,  or  something  like  that.  It  was  complete  just  as 
soon  as  the  court  records  could  be  taken  off,  which  were 
filed  today,  for  instance,  and  it  would  be  taken  off  tbmorrow, 
as  it  would  be  taken  off  and  put  in  here,  just  as  soon  as  it 
was  completed,  just  as  quickly  as  we  can  get  it.  This  is  a 
current  page.  This  particular  book  does  refer  to  Something 
other  than  card  records,  the  book  referred  bactf  of  that, 
from  1906  up  to  1910.  As  to  when  the  record,  as 
520  reflected  in  this  book,  was  complete  in  this  form, 
from  1906  to  1910,  it  was  some  time  in  1938,  before 
coming  over  to  Washington;  I  can’t  just  say  when  it  was, 
but  it  was  some  time  after  I  was  employed  there,  and  it 
went  back  between  1906  and  1910,  and  then  following  1910. 
The  records  were  put  on  the  cards  and  we  are  s^ill  using 
the  cards,  and  we  started  the  cards  from  1900,  ^nd  went 
from  1900  up  to  1926,  and  then,  after  1910, 1  think  they  were 
still  using  the  cards.  This  book  began  with  190(|.  When 
we  came  over  from  Baltimore  to  Washington,  the  jinforma- 
tion  contained  in  this  book,  as  to  judgments,  mechanics’ 
liens,  and  other  things,  went  from  1906  to  1910,  hnd  then 
from  that  time  on,  we  simply  took  off  the  card!  records 
every  day  and  put  them  in  this  book  from  time  to  |:ime.  At 
no  time  did  the  book  go  back  of  1906,  not  the  book,  j the  card 
index  took  the  place  of  the  book.  As  to  how  soon  jthe  card 
index  was  complete  beyond  1906,  well,  it  was,  it  was  just 
the  same.  They  made,  in  Baltimore,  they  made  sotne  of  it, 
and  when  they  came  over,  I  do  not  know,  I  cannot  tell  you 
just  how  soon,  but  some  time  during  the  year,  the]  balance 
of  the  card  index  was  completed.  I  do  not  say  |that  the 
card  index  was  complete  back  to  1906  when  we  [came  to 
Washington.  It  was  complete  from  1900  to  1906,  inclusive, 
and  some  of  it  went  back  to  1878,  and  1863,  and  we  then — 
it  goes  on  up  from  that  time,  and  the  card  index,  in  the 
new  books.  As  to  how  far  the  card  index  was  completed 
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up  to  October  1, 1928,  well,  all  the  back  work  was  completed 
that  we  have,  and  current  work  was  put  in  just  like  this,  in 
this  book,  and  we  were  using  the  cards ;  that  was  set  up  in 
the  index  from  the  cards.  As  to  how  far  back  the  card 
index  was  complete  on  October  1,  1928,  well,  back  to  1863, 
and  the  equity  suits  back  to  1900;  the  law  suits,  we 

521  would  use  until  the  suit  would  be  outlawed;  and 
adoptions ;  I  don’t  know  just  how  far  they  went  back ; 

the  District  Court  cases  went  back  to  1863.  As  to  whether 
did  our  card  index  have  any  reference  to  wills,  we  will  have 
a  separate  wills  file.  Asked  about  the  card  index,  answered, 
well,  no,  these,  because  we  have  a  card  index  for  that.  I 
can’t  tell  you  just  when  it  was  started.  I  do  not  know  just 
when  it  was  started  because  I  was  not  working  on  the  wills. 
We  have  some  wills  quite  far  back  and  just  occasionally 
have  to  use  them.  As  to  whether  my  principal  employment 
from  the  first  of  October,  1928,  related  to  keeping  the  cur¬ 
rent  work  up  to  date,  well,  that  is  one  of  my  duties,  and  my 
other  duties  were  that  of  chain  clerk,  I  make  the  chain.  By 
making  up  a  chain,  I  mean,  if  we  have  a  case,  a  certain  in¬ 
quiry  for  a  certain  lot,  I  make  all  the  transfers,  make  a  note 
of  all  the  transfers  on  the  chain,  everything  that  has  taken 
place  from  these  records,  from  the  liber,  square  and  lot 
books,  up  to  the  present  time.  The  chain  is  gotten  from 
the  Recorder  of  Deeds  office.  When  I  used  the  word  “chain,” 
I  refer  by  it  to  information  taken  from  the  Recorder  of 
Deeds’  office.  Then  I  make  up  a  law  chain,  a  judgment 
chain  afterwards;  and  that  shows  the  judgments.  That  is 
not  a  part  of  the  chain  as  I  use  the  word  “chain.”  That  is 
to  show  the  judgment  at  this  particular  time.  As  to  the 
other  information,  which  is  included  in  the  chain,  the  chain 
just  includes  all  the  transfers  on  the  property,  deeds  of 
trust,  releases,  chattel  trusts,  and  such  things,  or  anything 
that  is  taking  place  affecting  the  lot,  from  the  record  as  the 
name  is  run  in  these  records.  As  to  whether  I  would  in¬ 
clude  in  this  book  information  obtained  from  the  Court 
House,  well,  if  I  had  the  name  of  one  man  deeding  to  an¬ 
other,  or  two  names,  the  date  that  the  deed  is  re- 

522  corded,  and  we  have  gotten  that  from  the  Court 
House ;  as  to  whether  we  had  any  chain  of  title  in  our 

office  that  included  any  information  except  what  was  ob¬ 
tained  from  the  Recorder’s  Office,  well,  that  is  the  only 
place  we  have  to  get  records;  the  chains  are  taken  from 
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the  Recorder’s  office.  We  have  to  go  to  the  Recorder’s 
office,  of  course ;  and  that  covers  all  that  you  would  get  in 
the  chain  of  title. 

Attention  of  witness  called  to  another  volume  on  the  hack 
of  which  it  is  lettered,  Mills  to  Z,  and  witness  testified  that 
is  the  same  character  of  volume  that  I  have  been  discussing, 
and  this  goes  back  to  the  year  1906  for  the  variou^  law  and 
equity  proceedings  that  I  have  referred  to.  As  t<^  whether 
the  entire  information  in  either  of  these  volumes,  about 
which  I  have  been  interrogated,  gives  any  information  as 
to  any  particular  decree  in  an  equity  case,  sometimes  we 
have  used,  in  the  margin,  a  note  referring  to  thajt,  but  as 
a  general  thing,  if  we  have  the  name  up  here,  for  instance, 
we  put  the  suit  down,  and  then  the  girl  at  the  Couijt  House, 
will  set-off  from  the  original  record.  Looking  at  the^e  books, 
1  can  state  that  the  books,  as  a  general  thing,  do  |not  con¬ 
tain  the  information  referred  to  in  the  equity  suits|,  that  is, 
a  description  in  the  decree.  For  instance,  taking  divorce 
suits,  the  information  in  this  book  would  not  indicate  a 
divorce  had  been  granted,  or  the  bill  dismissed,  not!  without 
we  have  a  case;  that  simply  gives  index,  and  refers  to  the 
original  record,  and  if  we  received  an  order  for  a  t\tle,  that 
is  done  by  a  special  examiner  that  we  have  who  wohld  have 
to  get  this  information  as  to  what  is  referred  to  in  each 
of  these  books,  from  the  original  records  in  equity  jand  law 
cases.  This  volume  contains  the  equity,  but  not  the  law 
suits,  the  law  suits  are  on  the  cards,  but  the  books 
523  refer  only  to  the  equity.  When  the  record  heiie  refers 
to  a  partition  or  a  suit  to  quiet  title,  sometiihes,  but 
not  always,  information  is  given  in  this  book  as  to!  the  de¬ 
scription  of  the  property  involved  in  the  suit.  Attention 
of  witness  called  to  entry  which  is  a  suit  in  equity  to  estab¬ 
lish  title,  the  date  is  October  17  (1926)  sic.,  and  testified 
that  refers  to  the  filing  of  the  suit.  These  records!  do  not 
indicate  anything  beyond  that.  There  is  nothing  atjout  the 
transcription  of  the  property  or  anything  of  a  decree  of  dis¬ 
missal,  or  establishing  the  title,  and  the  same  thing  is  true 
in  reference  to  a  suit  which  appears  here  for  substituted 
trustee.  A  good  many  of  them  that  were  taken  off,  this  was 
a  record  that  I  referred  to,  the  black  book;  there  were  a 
lot  of  them.  Very  often,  the  property  is  given  in  the 
volume;  it  was  not  taken  off  there  in  every  book]  This 
shows  the  docket  number,  the  date,  the  name.  Referring 
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to  one  of  the  equity  suits  and  the  substituted  trustee,  we 
have  a  marginal  note  here  (indicating).  Turning  these 
pages  you  see  a  great  many  suits  of  the  same  kind,  either 
to  establish  title  or  partition,  or  substituted  trustee,  and 
similar  information  in  the  margin  to  remind  anyone  of  the 
information,  or  showing  what  the  lot  is,  was  not  always  put 
in.  That  depended  upon  the  girl  looking  at  the  original 
records  that  we  had  at  the  Court  House.  As  to  whether  I 
can  tell  from  the  entries  in  this  book  what  became  of  a  par¬ 
ticular  lunacy  proceeding,  we  do  not  have  any  lunacy  pro¬ 
ceedings  in  here.  Counsel  stated  that  he  happened  to  see 
some  that  are  indicated.  Witness  testified,  but  this  is  not 
the  record;  we  have  another  record  for  them.  I  am  refer¬ 
ring  to  the  current  records  in  lunacy  matters.  We  have  a 
lunacy  record.  You  have  to  come  down  and  run  those 
524  records.  As  to  whether  that  is  true  as  to  current 
record  covering  divorce  proceedings,  did  we  give 
somebody  the  information  of  the  case  but  did  not  carry  it 
along — well,  our  current  records  now  have  that.  Those  are 
in  the  books  that  counsel  refers  to.  Attention  of  witness 
called  to  volume  designated  “clog”  to  “mor,”  and  witness 
testified  that  is  not  the  last  volume  in  point  of  time  in  its 
make  up.  It  is  the  last  according  to  name  but  not  accord¬ 
ing  to  time.  This  book  relates  to  equity.  None  of  these 
volumes  relate  to  law.  This  goes  to  1910.  None  of  these 
volumes  relating  to  law  and  equity  go  back  to  1906.  There 
is  not  any  record  in  these  books  that  goes  back  beyond  that 
because  we  have  our  card  indexing  in  a  large  volume.  In 
my  testimony,  I  did  not  refer  to  anything  about  “20  years 
ago,”  being  sufficient  to  take  care  of  a  decree  in  equity 
and  the  law  judgments,  I  do  not  believe  I  did. 

As  to  what  is  the  law  limitation  period,  well,  we  always 
take  everything  back — we  always  allow  something,  but  we 
take  every  law  case  back  until  about  1912,  to  be  sure  that 
there  is  nothing.  Not  all  of  our  records  indicate  whether 
or  not  a  fi.  fa.  or  sci.  fa.  has  been  issued  in  a  law  judgment, 
for  instance,  around  a  period  of  1912;  just  some  of  them  do 
so  indicate,  so  that  our  records,  in  the  absence  of  some  such 
note  showing  a  fi.  fa.  or  sci.  fa.  might  show  a  judgment  that 
had  been  outlawed  but  had  been  revived  bv  an  abstract 
proceeding.  These  books  do  not  cover  that  information, 
none  of  these  volumes  with  reference  to  which  I  have  testi¬ 
fied.  Witness’  attention  directed  to  the  records  in  Balti- 
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more  and  asked  to  what  extent  have  the  records  from  the 
Recorder’s  Office,  that  is,  how  far  back  had  they  been  veri¬ 
fied  in  the  manner  in  which  she  has  indicated,  when 

525  the  plant  was  brought  over  to  Washington  in  the 
summer  of  1928,  answered,  well,  as  I  now  remember 

it,  they  were  verifying  the  1922  and  starting  with  the  1921 
at  that  time.  We  had  not  gone  back  of  1921  and  1922,  in 
the  middle  of  the  summer ;  they  were  in,  some  j  of  them 
were  in,  but  they  were  not  verified.  They  had  hot  been 
collated  and  verified,  or  classified  and  indexed  beyond  1921 
and  1922.  The  data  that  we  had  at  that  time  in  Baltimore, 
covering  the  Court  House  records,  had  been  verified  back 
of  1921,  everything  that  we  had  in,  had  been  verified;  that 

is,  everything  that  we  had  up  to  that  time  had  bOen  veri¬ 
fied.  As  to  how  much  of  the  Court  House  records,  for 
instance,  had  been  verified  and  indexed,  before  we  came  to 
Washington  with  the  plant,  well,  all  card,  we  ha<k  a  card 
index  on  bankruptcy,  lunacy,  equity,  back  to  1900  ;|  some  of 

.  them  back  to  1878,  and  District  Court  costs  back  ^;o  1863; 
that  is,  we  had  that  data  in  Baltimore  and  it  had  b^en  veri¬ 
fied,  and  indexed  on  a  little  card  index ;  and  that  l|ad  been 
taken  from  these  Coffin  books,  and  the  other  boc|ks  of  a 
similar  character,  that  is  as  far  back  as  these  bqoks  go. 
As  to  exactly  what  did  the  verification  consist  j>f,  well, 
according  to  the  record,  whatever  was  in  this  bqok,  the 
indexer  indexed  the  card,  that  is,  from  the  book,  and  that 
was  given  to  a  verifier  and  they  would  compare  it  ^ith  this 
record  to  see  that  it  was  accurate  like  what  had  be^n  taken 
from  the  Court  House,  and  we  relied  on  that  record  and 
some  others  for  our  accuracy,  in  all  instances,  wheh  it  had 
been  taken  off  and  rechecked  at  the  Court  House.  |By  ‘ 4  re¬ 
checked”,  I  mean,  it  was  taken  off  by  one  persorji  at  the 
Court  House,  and  then  checked  by  another  person,  ff*om  the 
original  record.  It  was  taken  out  of  one  book  anc^  put  on 
the  card,  and  put  in  one  of  these  volumes,  and  phecked 
back  by  another  person  with  the  other  book.|  When 

526  .  I  referred  to  verification  work,  or  the  checking  in 

the  Court  House,  I  did  not  have  anything  to  &o  with 

it.  I  did  not  do  that  work ;  when  I  referred  to  the  Verifica¬ 
tion  and  the  rechecking  of  the  records  at  the  Courtj  House 
and  the  Recorder’s  office,  I  had  nothing  to  do  with  that.  It 
was  not  of  my  own  personal  knowledge.  I  suppose  if  there 
are  any  inaccuracies  in  these  books,  and  the  similar  books 
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from  which  I  made  up  this  index,  that  would  appear  in  the 
books,  derived  from  the  information  gotten  from  these 
books. 

On  redirect  examination,  witness  further  testified  as  fol¬ 
lows  (by  Mr.  Yandoren) : 

I  said  in  response  to  a  question  asked  me  by  Mr.  Jackson 
that  our  chain  referred  to  what  appeared  in  the  Recorder’s 
office,  the  original  records  and  files  in  the  office  of  the 
Recorder  of  Deeds’  office,  but  I  also  said  that  in  connection 
with  that  chain  we  had  what  we  denominated  a  Court  chain 
or  a  law  sheet.  That  Court,  or  law  sheet,  reflected,  each 
name  appearing  on  this  chain  of  title  that  we  have  in  the 
office.  That  goes  on  the  Court  sheet  and  anything  that 
might  be  against  that  name;  any  equity,  or  any  suit,  or 
anything,  is  put  on  this  Court  chain,  and  is  sent  to  the 
Court  House,  and  the  person  here  finds  out  just  what  that 
is,  whether  it  happens  to  be  an  equity  suit  or  a  law  suit, 
etc.;  so  that  if  anything  involving  any  sort  of  litigation  ap¬ 
pears  in  the  chain,  we  have  that  information,  giving  the 
number  of  law  suit,  or  the  equity  suit,  and  that  is  made  up 
and  given  to  the  examiner,  who  immediately  goes  to  the 
original  records  and  finds  out  what  that  is.  I  said  that  the 
current  take-off,  that  is  the  information  relating  to  or  de¬ 
rived  from  the  current  take-off  was  not  entered  in  these 
three  large  books  we  have  been  talking  about,  after  May, 
1929.  That  was  true,  because  we  started  a  new  book. 
527  We  weife  using  a  loose  leaf  book  with  which  each 
name  having  a  page  of  its  own.  This  system,  with 
reference  to  the  current  take-off,  was  adopted  and  carried 
forward  from  that  time.  Entries  in  these  three  large  books 
were  used  in  connection  with  reference  to  each  order  of 
title  that  came  into  the  plant  of  the  Capitol  Title  and 
Guarantee  Company,  after  it  opened  for  business,  and 
since  then  that  has  been  in  daily  use  up  to  this  time  by  the 
New  York  Title  and  Mortgage  Company  since  the  Capitol 
Title  and  Guarantee  Company  went  out  of  business. 

Thereupon,  on  recross-examination,  witness  further  testi¬ 
fied  as  follows : 

As  to  whether  I  can  tell,  as  to  any  given  piece  of  prop¬ 
erty,  how  far  back  the  chain  in  the  office  was  complete  on 
the  first  of  October,  1928;  first,  taking  the  real  estate  rec¬ 
ords,  well,  we  had  everything  in  from  January  1,  1914,  but 
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it  was  not  all  verified;  and  we  started  in  with  January, 
1915  and  had  most  of  them  back ;  and  the  1914  w<jre  being 
verified. 

Thereupon  the  defendants  announced  their  testimony 
closed. 

i 

Thereupon,  further  to  maintain  the  issues  on  fier  part 
joined,  the  plaintiff  called  as  a  witness  in  rebuttajl  George 
B.  Springston,  who  testified  as  follows: 

■  5? 

I  have  previously  testified  in  this  case.  I  was!  present 
at  the  Board  meeting  of  the  Capitol  Company  op  May  3, 
1929.  I  recall  that  Mr.  McNeal  was  present.  At  that  meet¬ 
ing,  Mr.  McNeal  did  not  make  any  protest  against  the 
future  sale  of  stock  of  the  Capitol  Company ,j  nor  did 
528  he  make  any  protest  against  the  backing  of  f;he  New 
York  Title  and  Mortgage  Company  in  the  matter  of 
stock  sales. 

i 

Mr.  McNeal  did  not  protest  against  the  sale  of  btock  at 
that  meeting.  He  did  this ;  he  had  the  assignment  pf  7,600 
shares  of  stock  in  his  pocket  and  he  said  there  woulft  not  be 
any  revision  of  the  capital  set-up  in  that  company,  pnd  then 
made  a  motion  to  the  effect  that  we  continue  the  sale  of 
stock  and  divide  the  proceeds  one-half  to  the  company,  and 
one-half  to  Weinstein,  and  that  motion  was  defeated.  As  to 
whether  or  not  I  know  that  between  March  5,  1929,  which 
was  the  date  Mr.  McNeal  came  on  the  Board  of  Directors 
of  the  Capitol  Company,  and  the  meeting  of  May  3,  1929, 
Mr.  McNeal,  in  my  presence  and  hearing,  protested  to  Mr. 
O’Hare,  or  to  anybody,  against  the  sale  of  capital  stock 
with  the  information  that  the  New  York  Title  and  Mort¬ 
gage  Company  was  behind  the  sale  of  said  stock,  I  did  not 
talk  to  Mr.  McNeal  between  those  dates,  nor  did  h^  speak 
to  me  concerning  the  sale  of  stock,  nor  did  I  hear  him  say 
anything  to  anyone  else. 

My  attention  being  directed  to  what  has  been  identified 
here  as  the  Coffin  records,  I  am  familiar  with  the  entries 
in  those  books.  So  far  as  they  were  entries  made  by 
her,  I  have  seen  them.  As  to  whether  or  not,  ip.  mak¬ 
ing  up  the  title  plant,  the  indexes,  and  the  assembling  of 
data  with  respect  to  the  title  plant  of  the  Capitol  Company, 
those  records  were  transcribed  to  cards,  and  thesd  cards 
were  assembled  in  Baltimore  and  were  brought  Over  to 
Washington  in  September,  1928.  On  the  way  over  here  a 


392  NEW  YORK  TITLE  &  MORTGAGE  COMPANY  YS. 

wreck  occurred  and  the  cards  were  in  such  condition  that 
they  were  not  able  to  be  used  when  we  opened  the  cases; 
because  of  a  wreck  between  Baltimore  and  Washington  of 
the  conveyance  in  which  these  cards,  from  which  these 
records  were  drawn,  were  transferred.  When  the 

529  wreck  occurred  between  Baltimore  and  Washington 
they  were  naturally  so  mixed  up  that  they  were  not 

available  to  be  used.  I  said  the  cards  were  not  used  be¬ 
cause  they  were  all  mixed  up.  They  were  no  different  than 
the  records  here,  meaning  the  books,  identified  as  the  Coffin 
books. 

Thereupon,  on  cross-examination  (by  Mr.  Bailey),  wit¬ 
ness  further  testified  as  follows: 

As  to  whether  Mr.  McNeal  ever  told  me,  or  I  ever  heard 
him  say  that  he  wanted  the  stock  selling  campaign  stopped, 
my  answer  is,  that  in  the  meeting  of  May  3,  1929,  winch  was 
the  first  time  I  had  seen  or  talked  to  Mr.  McNeal  for 
months,  because  I  had  not  talked  to  him,  I  think  it  was,  since 
March,  except  possibly  one  time  later  when  he  came  down 
to  see  some  people  here.  Mr.  McNeal  had  this  stock  in  his 
hands,  which  was  an  assignment  of  the  controlling  interest 
of  the  company,  and  he  told  the  board  of  directors  that 
there  would  be  no  revision  of  the  financial  set-up  with  re¬ 
spect  to  a  change  in  who  held  the  stock.  It  appeared  then, 
from  what  he  stated,  that  he  had  talked  to  Mr.  Weinstein 
and  Mr.  Duncan  and  that  the  position  of  the  New  York 
Company  was  that  there  should  be  a  determination  of  the 
stock  that  Weinstein  held.  At  that  meeting,  following  Mr. 
Me  Neal’s  talk,  he  made  a  motion  to  the  effect  that  we 
would  continue  to  sell  the  stock  and  divide  the  proceeds 
between  Mr.  Weinstein  and  the  company  in  accordance 
with  a  purported  agreement  that  Weinstein  said  he  had 
with  the  company.  The  board  of  directors  by  a  majority, 
which  consisted  of  those  people  who  were  opposed  to  the 
contentions  of  Mr.  Weinstein,  voted  against  that.  A 
motion  was  then  made,  and  I  believe  I  made  the  motion 
and  Mr.  Holland  seconded  it,  that  we  sell  $10,000  worth  of 
stock  and  that  the  full  proceeds  of  that  would  go 

530  into  the'  treasury  of  the  company,  and  that  motion 
was  carried.  Subsequent  to  that  a  suggestion  was 

made,  either  by  a  member  of  the  board  or  by  Mr.  McNeal, 
that  their  auditors  come  down  and  examine  the  condition  of 
the  company  to  find  out  what  the  true  status  was. 
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With  respect  to  any  statements  made  by  Mr.  MjcNeal  at 
that  particular  meeting  about  not  selling  any  mot*e  stock, 
it  is  my  recollection  that  none  were  made.  As  to  Vhen  the 
stock  selling  stopped,  the  last  sale  of  stock  wasj  on  that 
motion  to  sell  $10,000  worth,  and  that  the  mone^  be  re¬ 
mitted  to  the  general  fund  of  the  company. 

As  to  whether  Mr.  McNeal  did  make  any  statement  to 
me  subsequent  to  that  meeting  about  stopping  th^  sale  of 
stock,  I  answer,  we  talked  to  Mr.  McNeal  at  the  Washing¬ 
ton  Hotel  at  dinner  that  same  night.  There  was  h  discus¬ 
sion  there  about  the  sale  of  stock.  Mr.  McNeal  as^ed  how 
much  stock  had  been  sold  and  we  gave  him  the  approximate 
amount  of  preferred  and  common,  and  also  endeavored  to 
give  him  the  true  condition  of  the  company  in  rejspect  to 
the  amount  of  stock  Weinstein  had  got  for  the  plpnt.  At 
that  time,  Mr.  McNeal  said  that  there  had  probably  been 
too  much  stock  sold,  or  that  there  was  too  much  preferred 
stock,  one  or  the  other,  but  as  to  his  exact  words,  I  don’t 
recall. 

I  do  not  remember  at  that  meeting,  or  any  other  meeting, 
or  conference,  that  he  did  make  any  statement  to  rrie  about 
having  the  sale  of  stock  stopped. 


On  further  cross-examination  (by  Mr.  Vandorepn),  wit¬ 
ness  testified  as  follows: 


I  personally  do  not  know  Mrs.  Powers,  who  wbrked  in 
connection  with  the  assembling  of  data  of  thjs  plant. 
531  There  were  about  50  to  100  people.  I  belieye  I  was 
closer  to  the  actual  assembling  than  Mrs.  ‘Powers 

w  I 

was.  The  lady,  who  actually  had  charge  of  this  wqrk,  was 
Miss  Laura  L.  Pratt.  Mrs.  Powers  worked  under  her  di¬ 
rection,  I  presume;  I  did  not  do  any  of  the  work  in  the 
plant  in  Baltimore.  I  did  not  have  any  connection  with  any 
of  its  detailed  files  before  it  came  over,  except  Mr.l  Miller, 
Miss  Pratt  and  I  discussed  the  developments.  I  j  did  do 
actual  work  subsequent  to  the  opening  of  the  company,  but 
did  not  prior  to  the  time  it  came  over  from  Baltimoije.  The 
information  contained  in  those  so-called  Coffin  books,  was 
transferred  to  certain  cards  in  Baltimore.  1  could  not 
answer,  that  information  which  came  from  still  other 
sources,  was  likewise  put  on  these  cards.  I  knew  we  had 
the  cards  for  the  judgment  records  and  they  were  nkade  up 
in  part  from  information  in  these  books.  Prior  to  the  time 
these  cards  were  shipped  to  Washington,  as  I  have  testi- 
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fied,  theye  were  arranged  in  a  certain  order.  As  to  the 
order  in  whicji  they  were  arranged,  or  how  they  were  classi¬ 
fied,  it  is  my  best  recollection  that  they  were  arranged 
numerically.  ,  I  saw  them,  but  I  really  could  not  answer  as 
to  the  arrangement,  I  do  not  know  what  the  arrangement 
was.  These  cards,  and  probably  other  records,  were 
shipped  from  Baltimore  to  Washington,  by  motor  truck. 
I  have  personal  knowledge  about  this  wreck,  about  which 
I  spoke.  Some  of  these  cards  were  lost  as  a  result  of  that ; 
they  were  disarranged,  but  rearranged,  and  there  was 
nothing  to  prevent  their  use  after  that  rearrangement.  I 
do  not  know  how  long  it  took  for  their  rearrangement.  It 
was  some  tipie  after  the  company  opened  on  October  1, 
1928,  that  thev  were  used.  I  am  familiar  with  these  books. 

532  Thereupon,  further  to  maintain  the  issues  on  her 
part  joined,  plaintiff  called  as  a  witness  in  rebuttal 
Herman  Miller,  who  testified  as  follows: 

I  have  testified  in  this  case  before.  I  think  I  referred  to 

a  Miss  Berkley  that  I  had  doing  some  work  in  the  Court 

House,  here  in  1928.  Her  name  is  now  Mrs.  Coffin,  and  she 

is  the  same  ladv. 

* 

Thereupon  there  was  handed  to  the  witness  the  books 
which  have  been  designated  as  the  Coffin  records,  being 
Defendant  Capitol  Company’s  Exhibits  11  to  19,  inclusive. 
Witness  was  asked  to  look  at  them  with  reference  onlv  to 
the  entries  which  Mrs.  Coffin,  formerly  Miss  Berkley,  made 
in  those  books,  and  to  state  where  her  entries  were.  After 
examining  the  books,  the  first  three  books,  witness  testi¬ 
fied,  I  recognize  the  contents  of  these  books  as  having  been 
made  up  in  part  by  Mrs.  Coffin,  formerly  Miss  Berklev,  at 
the  Court  House  here.  As  to  what,  if  any,  use  was  made  of 
these  volumes  by  the  Capitol  Company,  in  its  records,  re¬ 
lating  to  the  information  which  she  got,  none  at  all,  that  I 
know  of,  because  they  were  incorrect;  they  did  not  con¬ 
tain  the  information  which  was  correct,  and  we  were  afraid 
to  use  them. 

Thereupon,  ion  cross-examination  (by  Mr.  Vandoren), 
witness  further  testified  as  follows : 

I  think  the  entries  appearing  in  those  books  were  made 
use  of  in  the  work  of  the  Capitol  Company ;  they  were  first 
transcribed  into  a  loose  leaf  card  index,  which  was  kept  in 
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Baltimore,  but  those  were  not  used.  As  to  whether  they 
eventually  came  into  these  volumes,  over  there  to  fhe  right, 
the  large  volumes  (indicating),  the  entries  in  those 

533  volumes  were  originally  gotten  up  by  me  at  first,  but 
they  were  not  in  there  until  they  got  onto  the  cards. 

As  to  whether  the  Coffin  records  were  first  transcribed  onto 
the  cards  and  from  the  card  into  the  larger  record^,  I  don’t 
know  about  that,  but  I  know  they  both  were  taken  from 
these  books,  by  both,  I  refer  to  the  cards  and  those  books 
there  (indicating).  Those  books  were  not  used  pi  connec¬ 
tion  with  the  work  of  the  Capitol  Company  in  the  Examina¬ 
tion  of  titles  after  they  opened  for  business  in  October, 
1928 ;  they  were  not  used  until  around,  probably,  in  April, 
1929,  when  they  were  all  verified  and  corrected,  j  Prior  to 
that  time  they  were  not  actually  used  for  the  purpose  of 
obtaining  Court  information  concerning  titles.  Some  time 
in  April,  1929,  they  were  used  in  connection  with  the  ex¬ 
amination  of  titles.  I  recall  this,  and  also  in  connection 
with  a  book;  we  had  a  loose  leaf  ring  ledger,  th^t  we  got 
up  at  that  time,  also.  At  least  some  of  the  information 
contained  in  these  large  books  was  directly  transferred  to 
these  card  records. 

Thereupon,  on  redirect  examination,  witness  testified  as 
follows : 

The  information  contained  in  these  three  large  j  volumes 
was  not  used  until  around  in  April,  1929 ;  and  th^n  it  was 
not  used  until  it  was  verified  and  corrected;  that |  is  abso- 
lutelv  correct. 

Thereupon,  on  further  cross-examination  (by  ^Ir.  Van- 
doren),  witness  testified  as  follows: 

As  to  when  did  I  first  ascertain  that  the  work  bepig  done 
by  Miss  Berkley,  now  Mrs.  Coffin,  was  incorrect,  well, 

534  I  knew  that  practically  from  the  beginning,  j  She  did 
continue  in  my  employ,  and  in  the  employ  of  the 

Capitol  Company. 

i 

Thereupon  the  plaintiff  announced  her  case  in  jrebuttal 
closed. 

535  Thereupon  the  defendant,  New  York  Title  j&  Mort¬ 
gage  Company  renewed  its  motion  to  have  the  court 

instruct  the  jury  to  return  a  verdict  for  said  defendant,  for 
the  following,  among  other,  reasons : 
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1.  There  is  nothing  in  the  so-called  Parsons  letter  of 
June  21,  1928,  inherently  or  otherwise,  that  shows  that  said 
letter  was  to  be  used  for  stock-selling  purposes  by  the  Capi¬ 
tol  Title  &  Guarantee  Company. 

2.  That  the  said  letter  of  June  21,  1928,  was  signed  by 
said  George  S.  Parsons  and  sent  to  John  Paul  Earnest, 
President  of  the  Capitol  Title  &  Guarantee  Company,  to  be 
used  solely  for  the  purpose  of  aiding  in  publicity  relating 
to  the  title  business,  in  accordance  with  Paragraph  20  of 
the  contract  of  June  4,  1928,  between  the  New  York  Title  & 
Mortgage  Company  and  the  Capitol  Title  &  Guarantee  Com¬ 
pany,  and  not  for  stock-selling  purposes. 

3.  That  the  evidence  shows  that  at  the  time  the  said  letter 
of  June  21,  1928  was  written  by  said  George  S.  Parsons, 
Solicitor  of  the  defendant,  New  York  Title  &  Mortgage 
Company,  there  was  an  honest  belief  on  his  part  that  the 
statements  contained  in  said  letter  were  true,  and  he  was 
not  conscious  of  any  false  statements  therein. 

4.  And  for  other  reasons  stated  at  large  in  the  course 
of  argument. 

Which  said  motion,  after  argument  by  counsel  for  both 
the  plaintiff,  Grace  L.  Hutton,  and  the  defendant,  New 
York  Title  &  Mortgage  Company,  was  overruled  by  the 
court,  to  which  ruling  counsel  for  the  said  defendant  then 
and  there  duly  excepted  and  prayed  the  court  to  note  the 
allowance  of  such  exception  upon  its  minutes,  which  ac¬ 
cordingly  was  done. 

536  Thereupon  counsel  for  the  plaintiff  offered  certain 
prays  for  instruction  to  the  jury,  numbered  respec¬ 
tively  Plaintiff’s  Prayers  Nos.  15,  16,  17,  18  and  19,  which 
said  prayers  are  as  follows : 

Prayer  No.  15. 

The  Court  instructs  the  jury  that  if  they  find  for  the 
plaintiff,  in  fixing  the  amount  of  the  plaintiff’s  damages 
they  find  that  the  stock  of  the  Capitol  Title  and  Guarantee 
Company  was  of  no  actual  value  at  the  time  of  its  pur¬ 
chase  by  the  plaintiff,  as  alleged  in  the  declaration,  then 
your  verdict  will  be  for  the  plaintiff  in  the  full  sum  claimed 
in  the  declaration ;  but  if,  on  the  other  hand,  you  shall  find 
that  the  stock  had  at  the  time  of  its  purchase  an  actual 
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value,  then  such  actual  value  shall  be  deducted  by  you  from 
the  amount  paid  for  the  stock  by  the  plaintiff,  knd  your 
verdict  shall  accordingly  be  for  the  plaintiff  for  tl^e  amount 
of  the  purchase,  less  the  actual  value  found  by  yoij.  In  this 
connection  the  jury  is  further  instructed  that  they  may 
allow  interest  on  the  amount  found  to  be  due  th^  plaintiff 
from  the  date  of  the  purchase,  as  alleged  in  the  declaration. 

Prayer  No,  16.  j 

If  the  jury  believe  from  the  evidence  that  the  two  de¬ 
fendants,  the  New  York  Title  and  Mortgage  Company  and 
the  Capitol  Title  and  Guarantee  Company,  had  entjered  into 
contractual  relations  as  shown  by  the  contract  of  June  4, 
1928,  in  evidence  in  this  case,  and  that  preliminaijy  to  sell¬ 
ing  its  capital  stock  to  the  public  and  securing  patron- 
537  age  from  the  public  to  promote  the  successful  conduct 
of  the  business  relations  contemplated  by  said  con¬ 
tract,  the  defendant,  the  Capitol  Title  and  Guarantee  Com¬ 
pany,  applied  to  the  defendant,  New  York  Title  and  Mort¬ 
gage  Company,  for  a  written  statement  concerning  the 
nature  and  extent  of  its  plant  and  its  value  for  use  in  con¬ 
nection  with  its  advertising  and  publicity  in  Washington, 
and  that  in  compliance  therewith  the  defendant,  l^ew  York 
Title  and  Mortgage  Company,  sent  to  the  defendant,  Capitol 
Title  and  Guarantee  Company,  for  such  use  the  letter  in¬ 
troduced  in  evidence  in  this  case,  dated  June  21,  |928,  and 
that  the  New  York  Company  knew  that  it  would  be  used  in 
the  stock  selling  campaign  or  that  the  surrounding  circum¬ 
stances  were  such  that  they  knew  it  would  probably  be  used 
in  that  respect,  and  was  presented  to  the  plaintiff  py  a  duly 
authorized  agent  of  the  Capitol  Title  and  Guarantee  Com¬ 
pany  to  induce  the  plaintiff  to  purchase  stock  in  tjhe  latter 
company  then  being  sold  to  the  public,  and  that  iii  reliance 
thereof  the  plaintiff  did  purchase  and  pay  for  stock  in  said 
company  to  the  extent  alleged  in  the  declaration ;  ^nd  if  the 
jury  further  believe  from  the  evidence  that  any  material 
representation  of  fact  contained  in  the  declaration  was 
false,  even  though  the  plaintiff  believed  the  same,  jand  that 
but  for  such  misrepresentations  the  plaintiff  would  not  have 
purchased  and  paid  for  said  stock,  then  the  verdict  should 
be  for  the  plaintiff. 
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Prayer  No.  17. 

The  Court  instructs  the  jury  that  where  a  party  under¬ 
takes  positively  to  assert  that  to  be  true  which  he  does  not 
know  to  be  true,  and  which  he  has  no  sufficient  or 

538  reasonable  grounds  for  believing  to  be  true,  and 
makes  such  assertions  recklessly  in  order  to  induce 

another  to  act  upon  the  faith  of  the  representation,  and  the 
representation  is  acted  upon  and  it  turns  out  to  be  false, 
and  the  person  who  has  acted  upon  the  representation  has 
been  deceived  to  her  damage,  she  is  entitled  to  maintain  an 
action  for  the  deception.  Whoever  pretends  to  have  posi¬ 
tive  knowledge  of  the  existence  of  a  particular  fact  or  state 
of  things,  when  in  truth  he  knows  nothing  about  it,  does  in 
reality  makes  a  wilful  misrepresentation  which  he  knows  to 
be  false,  and  if  such  representation  is  made  in  order  that 
another  may  rely  upon  it  and  act  upon  it,  and  it  is  acted 
upon  and  damage  results  therefrom,  the  person  making  the 
representation  is  in  law  guilty  of  wilful  deception  and 
fraud,  independently  of  the  actual  intent. 

Prayer  No.  18. 

The  Court  instructs  the  jury  that  though  fraud  and  de¬ 
ceit  are  essential  elements  to  be  shown  to  exist  in  order  to 

i 

maintain  this  action,  yet  it  is  not  necessary  to  prove  that 
the  false  representations  were  made  from  a  corrupt  motive 
of  gain  to  the  defendant  or  wicked  or  corrupt  motive  of 
injury  to  the  plaintiff.  It  is  enough  if  the  representation 
that  is  made  was  known  to  the  person  making  or  authorizing 
it  to  be  made  to  be  untrue,  or  that  he  did  not  know  it  to 
be  true  and  had  no  sufficient  reason  to  believe  it  to  be  true, 
and  was  made  recklessly  and  either  intended  or  calculated 
to  induce  the  plaintiff  to  act  on  the  faith  of  such  represen¬ 
tation,  in  a  way  to  produce  injury  and  damage  actually  re¬ 
sulted  to  the  plaintiff  therefrom,  as  alleged  in  the 

539  declaration,  such  a  representation  is,  in  a  legal  sense, 
a  fraud. 


Prayer  No.  19. 

The  Court  instructs  the  jury  that  the  following  represen¬ 
tations,  contained  in  the  latter  of  June  21,  1928,  were  state¬ 
ments  of  existing  facts,  any  one  of  which,  if  found  by  the 
jury  from  the  evidence  to  be  material  and  untrue  or  made 
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recklessly  without  knowledge  of  their  truth  and  wej:e  made 
for  the  purpose  of  inducing  the  plaintiff  to  purchase  the 
stock,  then  that  would  constitute  fraud  in  law  on  the  part 
of  the  defendants,  even  though  there  be  no  evidence  pr  other 
testimony  as  to  any  specific  intent  to  defraud,  to  wit: 

1.  The  consummation  of  permanent  relations  between  the 
two  defendant  companies ; 

2.  The  New  York  Company,  with  its  capital  fpnds  of 
over  Forty-four  Million  Dollars,  was  under  contractual  ob¬ 
ligations  to  indemnify  and  guarantee  the  titles  passed  and 
approved  by  the  Capitol  Company ; 

3.  That  its  experts  had  thoroughly  examined  t^ie  title 
plant  of  the  Capitol  Company  and  found  it  to  be  onk  of  the 
finest  title  plants  in  existence,  and  that  it  was  unparalleled 
in  its  mechanical  aspects,  including  every  modern  'feature 
for  accurate  and  expeditious  service. 

I 

All  of  the  aforesaid  prayers  were  granted  by  thje  court 
and  incorporated  in  the  charge  of  the  court  to  the  jury,  as 
hereinafter  set  forth;  to  the  granting  of  the  said  prayers 
and  each  and  every  thereof  counsel  for  the  defendant,  New 
York  Title  &  Mortgage  Company  objected  $nd  ex- 
540  cepted,  and  prayed  the  court  to  note  the  allowance 
of  such  exceptions  upon  its  minutes,  which  were  duly 
noted  by  the  court. 

i 

Thereupon  counsel  for  the  defendant,  New  York  (Title  & 
Mortgage  Company  offered  certain  prayers  for  instruction 
to  the  jury,  numbered  respectively  Defendant’s  Ifrayers 
Nos.  1,  3,  4,  6,  7,  8,  9,  13,  15,  16,  17,  19  and  20,  which  said 
prayers  are  as  follows : 

Prayer  No.  1. 

The  jury  are  instructed  that  upon  the  whole  evidence 
their  verdict  should  be  for  the  defendant  the  Nev^  York 
Title  and  Mortgage  Company. 


Prayer  No.  3. 

The  jury  are  instructed  that  their  verdict  must  fee  for 
the  defendant  New  York  Title  and  Mortgage  Company  un¬ 
less  they  are  satisfied  by  a  preponderance  of  the  eviidence 
that  the  representations  alleged  in  the  plaintiff’s  declara¬ 
tion  were  in  fact  made  by  the  agent  or  agents  of  the  defend- 
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ant  New  York  Title  and  Mortgage  Company,  that  they  were 
false,  were  known  by  the  defendant’s  agent  or  agents  to  be 
false,  were  material,  by  which  is  meant  without  them  the 
transaction  would  not  have  occurred,  and  were  made  by 
said  agent  or  agents  with  an  intent  to  defraud  the  plaintiff 
and  the  plaintiff  was  induced  by  said  representations  to 
purchase  the  stock  mentioned  in  said  declaration,  and  that 
the  plaintiff  suffered  damage  by  reason  of  such  representa¬ 
tions. 

541  Prayer  No.  4. 

The  jury  are  instructed  that  to  hold  the  defendant  New 
York  Title  and  Mortgage  Company  responsible  for  any 
representation  set  forth  in  the  plaintiff’s  declaration  in  this 
action,  the  jury  must  find  from  the  evidence  that  said  rep¬ 
resentation  was  made  by  an  agent  of  the  defendant  New 
York  Title  and  Mortgage  Company  while  in  the  discharge 
of  his  ordinary  duty  in  the  usual  course  of  business  and 
within  general  scope  and  apparent  sphere  of  his  duty,  or 
that  the  representation  was  expressly  authorized  by  the  de¬ 
fendant  New  York  Title  and  Mortgage  Company  to  be  made 
on  its  behalf  or  "was  made  with  either  the  knowledge  or  the 
implied  assent  of  the  directors  of  the  defendant  New  York 
Title  and  Mortgage  Company,  or  its  authorized  officer. 

Prayer  No.  6. 

The  jury  are  instructed  that  even  though  they  find  and 
believe  from  the  evidence  that  one  or  more  of  the  represen¬ 
tations  set  forth  in  the  plaintiff’s  declaration  in  this  action 
were  made  by  an  agent  or  agents  of  the  defendant  New 
York  Title  and  Mortgage  Company,  and  even  though  they 
find  from  the  evidence  that  some  one  or  more  of  such  repre¬ 
sentations  were  not  true,  yet  if  they  further  find  and  believe 
from  the  evidence  that  such  representations,  if  any,  were 
made  by  the  agent  or  agents  of  the  defendant  New  York 
Title  and  Mortgage  Company  in  good  faith,  honestly  believ¬ 
ing  the  same  to  be  true,  and  such  belief  was  based  on  their 
own  examination  and  on  reports  from  other  persons  on 
which  they  relied,  and  that  said  agent  or  agents  of  the 
defendant  New  York  Title  and  Mortgage  Company 

542  had  no  purpose  or  intent  to  mislead,  deceive,  or  de¬ 
fraud  the  plaintiff  thereby,  then  the  plaintiff  cannot 


GRACE  L.  HUTTON. 


401 


recover  against  the  defendant  New  York  Title  ai}d  Mort¬ 
gage  Company  on  account  of  any  such  representations. 

Prayer  No.  7. 

The  jury  are  instructed  if  they  believe  from  the  Evidence 
that  the  agent  or  agents  of  the  defendant  New  York  Title 
and  Mortgage  Company  made  the  representations  testified 
to  or  any  of  them  and  such  representations  were  inhocently 
made  and  in  making  them  such  agent  or  agents  believed  the 
representations  to  be  true,  even  though  false,  theW  verdict 
must  be  for  the  defendant  the  New  York  Title  and  Mort¬ 
gage  Company. 

■ 

Prayer  No.  8. 

•  I 

If  the  jury  find  from  the  evidence  that  the  representations 
testified  to  were  made  by  the  agent  or  agents  of  the  New 
York  Title  and  Mortgage  Company  and  were  an  honest 
expression  of  opinion  by  said  defendant’s  agents,  1]he  jury 
are  instructed  even  though  they  also  find  the  opipiion  so 
expressed  proved  to  be  erroneous,  nevertheless,  thfeir  ver¬ 
dict  should  be  for  the  defendant,  the  New  York  Title  and 
Mortgage  Company. 

I 

Prayer  No.  9. 

The  jury  are  instructed  that  in  order  to  find  that  the 
statements  or  representations  were  recklessly  made  by  the 
agents  of  the  defendant,  if  they  so  find,  they  must  fipst  find 
by  a  preponderance  of  the  evidence  that  the  agent  or  agents 
making  such  statements  were  conscious  that  they  had  no 
knowledge  of  the  facts  which  were  represented  to  be 
543  true,  and  if  the  jury  find  that  the  defendant’^  agent 
or  agents  in  making  the  statements  were  not  con¬ 
scious  that  they  were  not  true,  then  their  verdict  ihust  be 
for  the  defendant  New  York  Title  and  Mortgage  Cojnpany. 

Prayer  No.  13. 

If  the  jury  find  from  the  evidence  that  the  loss  |  of  the 
investment  in  stock  made  by  the  plaintiff  was  duje  to  a 
cause  other  than  the  representations  testified  to,  thep  their 
verdict  must  be  for  the  defendant. 

26— 6029a  ! 
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Prayer  No.  15. 

The  jury  aye  instructed  as  a  matter  of  law  that  fraud  can 
never  be  presumed,  but  must  be  clearly  proved  by  the  party 
alleging  it.  It  will  not  be  presumed,  except  under  circum¬ 
stances  which  do  not  admit  of  any  other  interpretation. 

Prayer  No.  16. 

The  jury  are  instructed  that  fraud  is  never  presumed, 
but  that  the  burden  rests  upon  the  one  charging  fraud  to 
make  it  out  by  clear  and  convincing  evidence. 

Prayer  No.  17. 

The  jury  are  instructed  that  if  they  shall  find  by  a  pre¬ 
ponderance  of  the  evidence  that  the  shares  of  stock  of  the 
defendant  Capitol  Title  and  Guarantee  Company,  Inc.,  had 
a  substantial  value  at  the  time  the  plaintiff  purchased  them, 
then  their  verdict  shall  be  for  the  defendants. 

544  Prayer  No.  19. 

The  jury  are  instructed  that  actual  fraud  or  fraud  in 
fact  can  never  be  presumed,  but  must  always  be  proved 
by  the  party  who  alleges  it;  and  if  the  motive  and  design 
of  an  act  may  be  traced  to  an  honest  and  legitimate  source 
equally  as  to  a  corrupt  one,  the  former  ought  to  be  pre¬ 
ferred. 

Prayer  No.  20. 

The  jury  are  instructed  that  in  order  to  find  that  the 
defendant,  the  New  York  Title  and  Mortgage  Company, 
made  the  representations  charged  in  the  declaration  reck¬ 
lessly  they  must  find  by  a  preponderance  of  the  evidence 
that  in  making  the  representations  the  said  defendant  was 
indifferent  and  without  concern  as  to  whether  such  repre¬ 
sentations  were  true  or  false. 

All  of  the  aforesaid  prayers  were  severally  denied  by 
the  court  and  to  the  denial  of  the  said  prayers  and  each 
and  every  thereof,  counsel  for  the  defendant,  New  York 
Title  &  Mortgage  Company  excepted,  and  prayed  the  court 
to  note  the  allowance  of  such  exceptions  upon  its  minutes, 
which  were  duly  noted  by  the  court. 

Thereupon  the  court  charged  the  jury  as  follows : 
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The  Court:  Ladies  and  gentlemen  of  the  Jury:  TJiis  case 
has  at  last  reached  the  stage  where  I  am  about  to  ^ive  you 
instructions  as  to  what  is  the  law  of  this  case. 

Some  of  you  may  not  have  served  on  Juries  before  so 
it  may  perhaps  be  better  if  I  call  your  attention  to|  the  re¬ 
spective  functions  of  the  Jury  and  the  Court  in  tips  case: 

Under  the  law,  the  Jury  are  the  exclusive  judges 

545  of  the  facts.  You  are  the  ones  who  pass  upon  the 
credibility  of  the  witnesses,  upon  the  weight  of  the 

evidence,  and  determine  what  the  facts  of  the  cUse  are, 
and  any  opinion  or  suggestion  that  I  give  you  as  to  my 
view  of  the  facts,  which  I  may  give  you  for  the  purpose  of 
attempting  to  clear  up  a  situation  to  you,  are  in  ho  way 
binding  upon  you,  and  it  is  for  you  and  you  only  tp  decide 
the  facts. 

As  to  the  law  of  the  case,  it  is  my  function  to  tell  you 
what  is  the  law  of  the  case  and  it  is  your  duty  to  follow  my 
instructions  as  to  the  law  of  the  case.  But  the  fajcts  are 
for  you  and  for  you  only. 

Now,  this  case  is  what  we  call  an  action  for  deceit. j 

The  plaintiff  claims  that  by  reason  of  fraudulent!  act  or 
statements  of  the  defendants  here,  the  New  York  Tiftle  and 
Mortgage  Company  and  the  Capitol  Title  and  Guarantee 
Company,  she  had  been  defrauded;  that  she  has  suffered 
damage  by  reason  of  certain  false  statements,  representa¬ 
tions  made  by  those  two  defendants. 

I  shall  follow  the  practice  which  counsel  has  begun  in 
this  case  of  referring  to  the  New  York  Title  and  Mortgage 
Company  as  the  New  York  Company  and  to  the  ^apitol 
Title  and  Guarantee  Company  as  the  Capitol  Company. 
The  plaintiff  claims  that  they  both  made  certain  represen¬ 
tations  which  were  false,  known  to  be  false,  for  the  piirpose 
of  misleading  her  and  that  she  was  misled  by  them  |to  her 
damage. 

In  order  that  a  person  may  recover  damages  based  upon 
false  representations  there  are  certain  necessary  elements 
of  those  representations  without  which  there  could  be  no 
recovery : 

In  the  first  place;  these  representations  must,  of 

546  course,  be  made  by  the  defendants ; 

In  the  second  place;  they  must  be  false;  apd 

In  the  third  place ;  they  must  be  made  with  the  intbntion 
of  inducing  the  party  claiming  damages  to  act  upon  the 
representations. 
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The  representations  must  be  material;  they  must  be  of 
such  nature  or  have  the  effect  that,  had  they  not  been  made 
and  had  the  plaintiff  not  relied  upon  them,  she  would  not 
have  made,  in  this  case,  the  purchase  of  the  stock  and  would 
not,  therefore,  have  been  materially  misled  by  the  repre¬ 
sentations. 

In  the  next  place,  the  misrepresentations  must  be  known 
to  be  false  by  the  party  making  them,  or  they  must  be  made 
with  a  reckless  disregard  of  whether  or  not  they  are  true 
or  false. 

The  representations  must  also  be  made  with  the  intent  to 
defraud,  that  is,  with  the  intent  that  the  party  defrauded 
should  act  upon  the  representation.  But,  of  course,  if  they 
were  made  with  knowledge  of  their  falsity  or  a  reckless 
disregard  of  the  truth,  and  with  the  intention  that  the  pur¬ 
chaser  should  act  upon  them,  then  those  representations 
should  be  fraudulent  regardless  of  the  motives  of  the  per¬ 
son  making  the  representations.  From  the  act  of  the  par¬ 
ties  in  this  case  you  could  infer  a  fraudulent  intention. 

So,  if  the  representation  is  made  as  of  the  personal 
knowledge  of  the  party  making  it  or  in  such  a  way  as  would 
induce  an  ordinary  person  reading  it  or  hearing  it  to  be¬ 
lieve  that  there  was  intent  to  make  it  of  their  personal 
knowledge,  then  belief  in  the  truth  is  immaterial,  but  if  it 
appears  that  it  is  made  on  information,  on  informa- 
547  tion  that  is  of  others,  or  is  a  mere  opinion,  then  an 
honest  belief  in  it,  truth  would  be  a  defense  and  it 
would  not  be  a  false  representation  in  the  sense  in  which 
I  have  defined  a  false  representation. 

So,  a  matter  merely  of  opinion  is  not  a  statement  of  the 
facts;  that  is,  that  the  opinion  is  a  true  one.  •  But  if  the 
party  at  the  time  he  expressed  the  opinion  under  those 
circumstances,  for  the  purpose  of  another  acting  upon  it, 
had  no  such  opinion,  that  would  be  a  false  representation. 

A  mere  promise  to  do  something  in  the  future  is  not  or¬ 
dinarily  a  false  representation  in  this  sense,  but  if  a  party, 
at  the  time  he  makes  a  promise  to  do  something  intends 
not  to  carry  out  this  promise  then  that  would  be  a  false 
representation.  A  man  may  promise  certain  money  on  a 
certain  date.  He  may  borrow  money  and  give  a  note  for 
that  purpose  and,  ordinarily,  his  failure  to  pay  that  note 
would  not  make  him  guilty  of  a  fraud.  But  if  at  the  time 
he  makes  the  note  he  intends  not  to  pay  it,  he  knows  that 
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he  could  not  pay  it,  that  it  is  his  intention  not  to  pay  it, 
then  that  would  be  a  false  representation. 

Now,  taking  up  the  particular  representations  upon 
which  the  plaintiff  seeks  recovery  in  this  case. 

I  may  say  in  the  first  place  that  under  the  practice  of 
the  Court,  a  party  seeking  to  recover  must  file  what  is 
called  a  Declaration.  That  is  a  paper  or  writing  jin  which 
he,  the  person,  sets  up  his  grounds  of  false  action  and,  upon 
that,  the  Court  acts  in  the  trial  of  the  case.  Of  ccjurse  the 
Declaration  is  not  any  proof  of  the  statements  in  it.  It  is 
merely  a  claim  and  it  is  for  you  to  determine  the  j truth  of 
those  claims. 

548  Now,  the  particular  representations  clairped  here 
as  a  basis  of  liability  are  set  out  in  the  Declaration 

in  the  first  part,  beginning  on  Page  3,  at  the  botiom. 

The  first  one  is:  “That  the  defendant  Capitol  Company 
was  solvent  and  that  its  business  was  prosperous  and  that 
its  assets  and  capital  stock  were  then  of  great  value.” 

That  is  as  of  March  21,  1929.  I  do  not  think  theije  is  any 
evidence  here  upon  which  this  could  be  considered  as  any 
basis  of  liability,  so  you  will  disregard  this  first  representa¬ 
tion  and  I  have  indicated  in  pencil  on  the  margin,  u^ing  the 
word  “out,”  that  you  are  not  to  consider  that. 

The  second  is:  “That  the  proceeds  to  be  derived  from 
the  sale  of  the  capital  stock  of  the  defendant  Capitpl  Com¬ 
pany  were  intended  to  be  used,  and  would  be  used  to  pro¬ 
vide  a  reserve  fund  of  approximately  five  hundred  thousand 
dollars  for  said  Capitol  Company  and  to  create  a  surplus.  ’ ’ 

Now,  there  is  an  expression  of  an  intention  to  use  the 
proceeds  from  the  sale  of  the  Capitol  stock  to  prpvide  a 
reserve  fund  and  a  promise  or  a  statement  that  ii;  would 
be  used  for  that  purpose. 

As  I  said  before,  a  mere  promise  cannot  be  the  basis  of 
a  false  representation,  but  if  you  find,  as  a  fact,  thpt  when 
that  representation  was  made,  there  was  no  intention  of 
using  the  proceeds  of  the  Capitol  stock  for  that  purpose, 
and  that  there  was  no  intention  to  provide  that  Reserve 
fund,  then  that  would  be  a  false  represenation  within  the 
meaning,  as  I  have  defined  it. 

The  third  representation  is:  “That  the  said  Capitol  Com¬ 
pany,  including  its  assets  and  its  title  plant  and  system, 
were  then  free  from  debt.” 

549  I  have  also  excluded  that  from  your  consideration 
and  marked  on  the  margin  the  word  “out.”  j 
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The  fourth  is: 4 ‘That  the  title  plant  of  the  defendant  Cap¬ 
itol  Company  was  one  of  the  finest  title  plants  in  existence 
and  that  it  was  unparalleled  in  its  mechanical  aspects,  in¬ 
cluding  every  modern  feature  for  accurate  and  expeditious 
title  service.” 

That  is  a  representation  of  fact  and  while  the  law  per¬ 
mits  a  certain  amount  of  exaggeration  in  the  way  of  opin¬ 
ion  to  those  who  are  undertaking  to  sell  their  wares,  never¬ 
theless,  there  must  be  in  this  case  some  basis  for  this,  for 
this  allegation,  or  otherwise  you  might  be  justified  in  find¬ 
ing  it  to  be  a  false  representation.  I  think  the  proof  shows 
that  the  system  adopted  by  this  new  company  was  an  ex¬ 
cellent  system,  that  it  was  an  improvement  upon  the  sys¬ 
tems  generally  in  use.  But  when  it  comes  to  a  question 
of  whether  it  was  complete  and  adequate,  in  my  opinion, 
the  testimonv  is  the  other  way;  that  it  was  far  from  com- 
plete  and  was  not  adequate  in  the  manner  in  which  this 
representation  would  lead  persons  to  believe. 

But  these  opinions  are  mine  and  are  not  binding  upon 
you  and  you  must  find  the  facts  for  yourselves. 

The  fifth  allegation  is:  “That  the  defendant  Capitol  Com¬ 
pany  had  one  of  the  most  remarkable  title  systems  which 
the  defendant  New  York  Company,  by  its  solicitor  and 
counsel,  had  ever  investigated,  and  that  the  said  plant  of 
said  Capitol  Company  was  worth  a  very  high  figure.” 

The  sixth  allegation  is:  “That  experts  of  title  plants,  em¬ 
ployed  by  the  defendant,  the  New  York  Company,  had  ex¬ 
amined  the  title  plant  of  its  co-defendant,  the  Capitol 
550  Company,  and  had  pronounced  the  same  to  be  one 
of  the  finest  title  plants  in  existence.” 

There  is  no  question,  I  think,  that  the  experts  had  exam¬ 
ined  it  and  had  reported  favorably  upon  the  title  plant, 
but  if  that  examination  was  cursory  and  made  without  due 
care,  and  then  the  company  represented  the  examination 
in  such  a  manner  as  would  lead  an  ordinary  purchaser  to 
purchase  stock  or  rather  anyone  dealing  with  the  company 
to  believe  that  a  thorough  examination  had  been  made, 
I  think  you  would  be  justified  in  finding  that  to  be  a  false 
representation.  You  will  recall  the  testimony  that  one  of 
the  experts  who  made  this  report  was  Mr.  Parsons  who 
wrote  what  has  been  called  the  Parsons  letter,  and  to  which 
I  shall  afterwards  revert  in  my  charge. 

Seventh.  “That  the  management  of  the  defendant  Cap¬ 
itol  Company  was  composed  of  representatives,  experi- 
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enced  and  progressive  men  of  Washington,  D.  C.,  and  Bal¬ 
timore,  Maryland,  of  long  training  in  investment,  banking 
and  finace,  the  legal  profession  and  title  business,  who  had 
been  successful  in  large  business  operations  and  whose  per¬ 
sonal  investments  were  assurances  of  the  careful  develop¬ 
ment  of  the  Capitol  Company  and  an  unrestricted  Extension 
of  its  operations,  beyond  the  limits  of  its  capital  structure.’ ’ 

I  shall  call  your  attention  to  the  fact  a  little  latdr  that  as 
to  that  particular  representation  I  do  not  think j  there  is 
any  evidence  and  I  charge  you  that  there  is  no  evidence 
on  which  the  New  York  Company  could  be  liable  4 s  to  that 
representation. 

That  is  true  of  the  next  one  which  I  shall  read,  j  omitting 
the  eighth  which  is  out. 

551  The  ninth  representation  charged  is:  4 ‘That  the 
said  Capitol  Company  was  fully  equipped  to  take 
care  of  the  demands  of  real  estate  owners  and  refrl  estate 
agents  in  the  City  of  Washington,  District  of  Colunlibia,  and 
vicinity,  to  furnish  accurate  and  expeditious  examinations 
of  titles  to  real  estate  located  in  the  District  of  Columbia 
and  vicinity,  and  to  issue  certificates  of  title  therefor.” 

And  the  tenth  goes  out. 

The  eleventh  reads:  “That  the  said  New  York  Company 
had  established  permanent  relations  with  the  Capitol  Com¬ 
pany  and  had  placed  the  resources  of  the  New  York  Com¬ 
pany,  which  defendants  asserted  consisted  of  capiljal  funds 
of  over  $44,000,000  at  the  disposal  of  Washington  Residents 
and  business  men  in  the  prosecution  of  the  title  business  of 
the  said  Capitol  Company.” 

The  New  York  Company  contends  that  the  meaning  of 
that  language  “can  personally  assure  the  business  pan  and 
others  interested  in  the  property  that  the  New  Yotrk  Com¬ 
pany  stood  ready  at  all  times  to  substantiate  the  contract, 9  9 
referred  to  the  contract  actually  made,  and  it  merely  means 
by  that  that  they  were  ready  to  substantiate  that  particular 
contract  according  to  its  terms  which,  you  will  recall,  had 
some  provision  as  to  the  termination  at  the  option  of  the 
New  York  Company. 

But  it  is  for  you  to  determine  whether  an  ordinary  per¬ 
son  reading  that  would  imply  that  it  meant  that  th^y  stood 
ready  at  all  times  to  guarantee  titles  approved  by  th^  Wash¬ 
ington  Company.  That  is  a  question  for  you  and  you  only 
to  decide. 
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Now,  all  those  representations  you  can  consider, 

552  under  the  evidence,  as  against  the  Capitol  Company 
with  the  exception  of  those  which  I  have  marked 

4 4 out,”  but  the  seventh  and  the  ninth  you  cannot  consider 
as  against  the  New  York  Company,  there  being,  as  I  say, 
no  evidence  upon  which  you  can  base  a  finding  against  that 
Company  as  to  those  particular  representations. 

One  of  the  elements  which  I  spoke  of  in  a  false  represen¬ 
tation  was  the  necessity  that  the  party  making  the  repre¬ 
sentation  should  intend  that  the  other  party  would  act  on 
it  and  the  New  York  Company  contends  that  any  repre¬ 
sentations  which  it  might  have  made  were  not  intended  for 
the  plaintiff  in  this  case ;  that  the  purpose  of  the  represen¬ 
tations  made  by  it  were  not  to  induce  purchasers  to  buy 
stock,  but  were  for  the  purpose  merely  of  obtaining  busi¬ 
ness  for  the  local  company,  the  Capitol  Company. 

The  basis  of  the  representations  made  in  this  case  by  the 
New  York  Company  are  embraced  largely  in  what  has  been 
referred  to  as  the  Parsons  letter,  and  the  plaintiff  testified 
that  she  saw  those  representations  in  a  certain  publication 
or  folder  which  were  shown  to  her  before  she  bought  the 
stock,  and  that  she  would  not  have  bought  the  stock  had  it 
not  been  for  those  representations. 

Now,  this  Parsons  letter,  while  it  has  been  read  to  you 
several  times,  and  while  you  will  take  it  to  the  Jury  Room 
with  you,  contains  certain  statements  which,  I  think,  are 
important  especially  to  you  to  consider,  and  it  may  be 
necessary  for  me  to  again  read  it  to  you.  It  was  signed 
by  Mr.  Parsons,  the  solicitor  of  the  New  York  Company, 
and  addressed  to  the  President  of  the  Capitol  Company. 

It  reads:  4 ‘It  is  a  source  of  great  satisfaction  to 

553  us  to  contemplate  the  arrangements  recently  com¬ 
pleted  by  the  officials  of  our  company  with  the  Capi¬ 
tol  Title  and  Guarantee  Company,  Incorporated.  The  af¬ 
filiation  of  our  companies  is  the  consummation  on  our  part 
of  a  desire  to  establish  permanent  relations  with  an  or¬ 
ganization  in  Washington  that  can  and  will  give  the  resi¬ 
dents  of  the  Capital  of  the  United  States  reliable  and  rapid 
title  service,  and  to  place  the  resources  of  this  company  at 
the  disposal  of  Washington  residents  and  business  men. 

“You  can  personally  assure  the  business  men  and  others 
interested  in  your  project  that  the  New  York  Title  and 
Mortgage  Company,  with  its  capital  funds  of  over  $60,- 
000,000,  stands  ready  at  all  times  to  substantiate  our  con- 
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tract  to  indemnify  and  guarantee  the  titles  to  real  property 
in  Washington,  D.  C.,  Montgomery  and  Prince  Georges 
Counties,  Maryland,  and  Arlington  and  Fairfax  Counties, 
Virginia,  when  passed  and  approved  by  your  Company. 
We  say  this  because  our  experts  have  examined  ybur  plant 
thoroughly  and  have  pronounced  it  to  be  one  of  the  finest 
title  plants  in  existence;  that  it  is  unparalleled  in  its  me¬ 
chanical  aspects,  including  every  modern  feature  for  accu¬ 
rate  and  expeditious  title  service.  It  gives  me  personal 
pleasure  to  add  my  commendation  to  their  voice  and  to 
say  that  you  have  one  of  the  most  remarkable  title  systems 
that  it  has  been  my  lot  to  investigate.  The  plant  jitself,  in 
my  opinion,  is  worth  a  very  high  figure  as  it  stahds  today 
and  I  know  it  will  be  a  distinct  benefit  to  the  City  bf  Wash¬ 
ington  to  be  able  to  get  the  type  of  service  your  Company 
will  afford  it. 

“I  am  confident  that  when  the  people  of  Washington 
realize  the  character  of  service  you  are  ablje  to  ren- 
554  der,  and  its  obvious  advantages  to  them,  ihey  will 
avail  themselves  of  it.” 

The  New  York  Title  Company  contends  that  the  purpose 
of  that  letter  was  not  to  promote  or  assist  in  the  promotion 
of  any  stock-selling  campaign  by  the  Capitol  Company,  but 
merely  to  assist  the  Capitol  Company  in  obtaining  business, 
that  is,  obtaining  applications  for  titles  and  for  insurance 
of  titles.  | 

As  I  said  before,  it  is  necessary  before  a  false  represen¬ 
tation  can  be  the  basis  of  liability,  that  it  must  pe  made 
with  the  purpose  of  misleading  the  parties  who  suffered 
injury. 

Now,  if  you  find  in  the  evidence  that  the  purpose  of  this 
was  solely  to  aid  in  the  obtaining  of  business  by  the  Capitol 
Company,  then  the  defendant,  the  New  York  Company, 
cannot  be  liable. 

On  the  other  hand,  if  you  find  that  the  purpose  is  two¬ 
fold,  that  it  was  both  for  the  purpose  of  obtaining,  of  as¬ 
sisting  the  local  company,  the  Capitol  Company,  ip  obtain¬ 
ing  business  and  assisting  the  Capitol  Company  in  its  stock- 
selling  campaign,  then,  of  course,  that  will  comply  vyith  that 
element  of  a  false  representation. 

So,  too,  if  you  find  that  under  the  surroundingj  circum¬ 
stances,  then,  known  to  the  New  York  Company,  they  knew 
or  had  reasonable  ground  for  belief  that  the  local  company 
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would  use  this  letter  for  the  purpose  of  promoting  the  sale 
of  stock,  then  that  would  come  within  the  definition  of  a 
false  representation  as  far  as  purpose  or  intent  is  con¬ 
cerned. 

Now,  it  is  not  necessary  to  show  an  intent  or  purpose, 
to  show  that  the  party  expressed  this  intention  in 

555  so  many  words,  but  from  the  acts  of  the  party  and 
the  reliance  of  the  plaintiff  on  such  acts,  where  it  is 

shown  that  those  results  are  within  the  knowledge  of  any 
man  doing  such  acts,  then  from  the  acts  themselves  you 
can  infer  the  purpose,  because  deeds  speak  as  loud  as  words 
in  that  case. 

Now,  in  this  case,  as  in  all  cases,  the  burden  of  proof 
is  upon  the  plaintiff  to  establish  the  facts  necessary  to  re¬ 
cover  by  a  fair  preponderance  or  a  greater  weight  of  the 
evidence.  By  “ greater  weight”  of  the  evidence  is  meant 
not  whether  there  happens  to  be  more  weight  by  witnesses 
on  on  side  or  another  as  to  any  particular  fact,  but  it  is 
the  weight  which  the  testimony  has  in  your  mind,  taking 
into  consideration  all  the  circumstances  of  the  case,  the 
weight  which  you  may  give  to  the  evidence  of  each  witness 
as  depending  upon  that  witness’s  testimony,  the  manner  in 
which  he  testified,  his  appearance  on  the  witness  stand, 
whether  or  not  the  testimonv  has  been  in  anv  wav  im- 
peached,  the  interest  of  the  witness  in  the  result  and  any 
bias  that  the  witness  may  show  in  favor  of  one  party  or  an¬ 
other:  all  those  are  matters  for  you  to  consider  in  deter¬ 
mining  the  weight  that  you  shall  give  to  the  testimony  and, 
after  a  full  consideration,  if  you  find  that  the  plaintiff,  as 
to  any  particular  fact,  has  sustained  the  burden  of  proof, 
then  vou  will  find  that  that  would  be  a  fact. 

On  the  other  hand,  if  the  evidence  is  equally  balanced  or 
weighs  in  favor  of  the  defendant,  the  result  would  be,  of 
course,  contrary  to  what  I  have  just  stated. 

I  may  sav  in  this  case  it  is  necessary  for  the  plaintiff  to 
prove,  by  a  fair  preponderance  of  the  evidence,  that  those 
statements  were  made,  that  they  were  false;  it  is 

556  not  necessary  for  the  defendant  to  prove  the  truth 
of  them.  The  plaintiff  must  prove  the  falsity  of  them. 

The  plaintiff  must  establish  the  purpose  for  which  they 
were  used,  the  fact  that  they  were  used,  that  the  plaintiff 
relied  upon  them,  that  without  those  statements  she  would 
not  have  made  this  purchase  of  stock.  If  she  made  it  for 
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other  reasons  and  would  have  made  it  despite  those  state¬ 
ments,  then,  of  course,  she  would  not  recover  in  this  case. 

Now,  your  verdict  in  this  case  should  be  either  in  favor 
of  both  defendants  or  in  favor  of  the  plaintiff  against  one 
defendant  and  not  as  against  the  other.  If  you  find  in  favor 
of  both  defendants,  your  verdict  will  simply  be  “We  find 
for  the  defendants.  ”  If  you  find  for  the  plaintiff  against 
one  defendant,  your  verdict  will  be  that  you  find  for  the 
plaintiff  against  so  and  so  and  for  the  other  defendant. 

Before  the  plaintiff  can  recover,  there  is  another!  element 
which  she  must  prove:  She  must  prove  that  she  has  been 
damaged,  because  false  representations  without  danjiage  are 
not  ground  for  recovery.  The  measure  of  damage^  in  this 
case,  that  the  plaintiff  is  entitled  to  recover:  in  fiking  the 
amount  of  damages,  it  is,  if  you  find  that  the  stock  of  the 
Capitol  Title  and  Guarantee  Company  was  of  no  actual 
value  at  the  time  of  its  purchase  by  the  plaintiff,  your  ver¬ 
dict  will  be  for  the  plaintiff  in  the  full  sum  claimed  in  the 
Declaration,  but  if,  on  the  other  hand,  you  find  that  the 
stock  had  at  its  time  of  issuance,  had  an  actual  v^lue  then 
such  actual  value  should  be  deducted  by  you  f^om  the 
amount  paid  for  the  stock  by  the  plaintiff  and  you^  verdict 
should  be  for  the  plaintiff  for  the  amount  of  the  stock  less 
the  actual  value  drawn  by  you  and,  in  this  connec- 
557  tion,  you  are  instructed  that  if  you  see  fit  you  may 
allow  interest,  though  that  is  not  obligatory!  on  you, 
on  the  amount  found  by  you  as  damages  from  the  twenty- 
first  dav  of  March,  1929. 

*  '  #  i 

Now,  in  determining  the  value  of  this  stock,  there  has 
been  evidence  offered  on  various  lines,  including  jthe  fact 
that  there  was  a  mortgage  on  the  property  of  the!  Capitol 
Company  which  was  foreclosed  by  the  New  York  Qompany 
and  brought  in  by  that  Company. 

Now,  you  will  realize,  of  course,  that  prices  aj  such  a 
foreclosure  sale  are  very  little  indication  of  the  Value  of 
the  property.  Property  of  this  nature  naturally  f}nds  few 
purchasers  and,  in  view  of  the  financial  conditioji  of  the 
country  at  the  time  of  the  sale,  I  think  you  could  give  little 
weight  to  the  actual  cash  at  which  the  property  sold. 

I  think  it  is  unquestioned  that  after  the  sale  this  stock 
was  absolutely  worthless. 

So,  in  determining  the  original  value  of  the  stock  you 
should,  I  think,  take  into  consideration  all  circumstances  in 
determining  cause  of  the  fact  that  the  stock  beqame  ab- 
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solutely  worthless  and  endeavor,  if  possible,  to  ascertain 
the  value  of  the  stock  at  the  time  of  the  sale  or,  rather,  the 
purchase  by  the  plaintiff  here.  It  is  not  a  question  of  the 
market  value  there,  whether  it  could  have  been  sold  to 
others  who  might  have  relied  upon  these  same  representa¬ 
tions,  but  it  is  a  question  of  the  real  value  of  the  stock  at 
that  time.  If  your  verdict  be  for  the  plaintiff,  your  verdict 
should  be  for  the  purchase  price  of  the  stock  and  you  may 
allow  interest  as  I  say,  taking  into  consideration  those 
things  which  I  have  just  mentioned  to  you. 

One  other  subject,  as  to  witnesses:  If  you  believe 
558  that  any  material  and  available  witness  could  have 
been  produced  by  one  of  the  parties  to  this  cause  and 
has  not  been  produced  or  his  absence  accounted  for,  then 
you  would  be  justified  in  the  inference  that  the  testimony 
of  that  witness,  if  produced,  would  not  be  favorable  to  the 
party  who  has  not  called  him. 

I  think  I  have  covered  about  everything  in  this  case. 

Whereupon,  at  the  conclusion  of  the  charge  of  the  court 
to  the  jury,  in  the  course  of  a  colloquy  at  the  bench  (out  of 
the  hearing  of  the  jury),  the  following  occurred: 

Mr.  Bailey :  As  the  Court  will  remember,  Mr.  Parsons  was 
permitted  to  testify  as  to  the  intent  of  that  letter,  but  not 
as  to  his  belief  in  respect  to  one  paragraph  in  the  letter,  and 
that  was  the  whole  thing  of  the  question.  *  *  * 

Mr.  Bailey:  We  want  to  except  to  so  much  of  your 
Honors  charge  that  had  to  do  with  the  contract  of  June  4, 
1924,  in  which  you  said  that  the  contract  could  be  termi¬ 
nated  at  the  option  of  the  New  York  Company. 

The  contract,  as  your  Honor  recalls,  could  be  terminated 
on  a  thirty-day  notice  of  either  side  or - 

Mr.  Jackson  (interposing) :  The  Court  did  not  say  any¬ 
thing  about  option. 

The  Court:  Yes,  I  did.  I  remember  that  was  terminated 
at  the  option  of  either  party  on  thirty-day  notice  or  for 
cause. 

Mr.  Jackson:  Yes. 

Mr.  Bailey:  Yes;  and  we  want  to  except  to  so  much  of 
your  Honor’s  charge  as  states  that  if  the  New  York  Com¬ 
pany  had  reasonable  ground  for  believing  that  the  Parsons 
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letter  would  be  used  for  stock-selling  purposes,  then 

559  they  would  be  liable. 

Our  objection  is  it  leaves  out  the  question  oi  intent. 

The  Court :  I  think  that  shows  intent. 

Mr.  Bailey:  Will  you  allow  us  an  exception? 

The  Court:  Yes. 

K>  > 

#**#*## 

Mr.  Bailey:  Your  Honor  also  charged  the  Jury  ihat  the 
evidence  showed  that  the  plant  was  incomplete  and  inade¬ 
quate.  Now,  the  plant  was  incomplete,  but  not  inadequate, 
as  shown  by  the  testimony,  and  we  want  to  except  to  so 
much  of  that  charge  as  said  that. 

And  we  also  want  to  except  to  so  much  of  your  Honor’s 
instructions  as  said  that  the  Jury  might  include  interest. 

##*##** 

Mr.  Bailey:  We  want  to  except  to  so  much  of  your 
Honor’s  charge  as  said  the  market  value  of  the  stock 
was - 

Mr.  Rogers  (interposing) :  You  said  it  was  not  a  Question 
of  the  market  value. 

Mr.  Bailey:  Yes. 

The  Court:  Do  you  concede  that  is  an  error? 

Mr.  Jackson:  No. 

Thereupon  the  court  further  charged  the  jury  as  follows : 

The  Court:  Ladies  and  gentlemen  of  the  Jury:  pounsel 
have  called  attention  to  some  apparent  errors  and  omis¬ 
sions  in  my  charge  which  I  have  overlooked : 

As  to  the  materiality  and  necessity  of  the  representations 
leading  the  plaintiff  to  purchase  this  stock,  it  is  npt  neces¬ 
sary  for  her  to  show  that  all  the  representations  were  false, 
but  if  any  representation  made  by  one  of  the  parties  was 
an  inducing  cause  of  her  purchase,  that  is  if ;  the  evi- 

560  dence  shows  that  without  that  she  would  hot  have 
made  the  purchase,  then  that  would  be  a  material 

representation  as  to  the  person  making  the  representation. 

In  the  next  place,  I  failed  to  call  your  attention  to  the 
fact  that  the  representation,  the  Declaration  No.  2,  that  the 
proceeds  to  be  derived  from  the  sale  of  the  capitol  ptock  of 
the  Defendant  Capitol  Company  were  intended  to  be  used 
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and  would  be  used  to  provide  a  reserve  fund  of  approxi¬ 
mately  $500,000  for  the  Capitol  Company  and  to  create  a 
surplus;  that  there  is  no  evidence  to  show  that  was  made 
by  the  New  York  Company  at  all  so,  as  to  the  New  York 
Company,  you  will  disregard  it. 

Now,  it  may  be  that  you  might  find  that  certain  repre¬ 
sentations  made  by  the  Capitol  Company  were  not  made  by 
the  New  York  Company.  If  that  be  the  case,  your  verdict, 
if  for  the  plaintifif,  would  be  against  the  Capitol  Company 
only.  On  the  other  hand,  if  your  verdict,  or  if  you  should 
find  certain  misrepresentations  made  by  the  New  York  Com¬ 
pany  by  which  they  would  be  liable  under  the  Law,  as  I 
have  given  it  to  you,  and  your  verdict  should  be  against  the 
New  York  Company,  would  necessarily  follow  that  it  would 
also  be  against  the  Capitol  Company,  because  the  represen¬ 
tations  which  the  plaintiff  claims  were  made  by  the  New 
York  Company  were  also  made,  if  made,  by  the  Capitol 
Company. 

Now,  as  to  my  directions  to  you  or  statements  to  you  that 
this  contract  between  the  two  companies  could  be  termi¬ 
nated  at  the  option  of  the  New  York  Company,  I  will  read 
to  you — I  was  not  correct  in  making  that  statement  entirely, 
but  I  will  read  to  you  the  provision  of  the  contract  on  that 
question.  “This  contract  is  the  basis  of  a  continuous 
561  relationship,  not  less  than  ten  years  from  its  date, 
with  the  right  to  either  party  to  renew  for  a  similar 
term.  This  contract  may  be  terminated  prior  to  the  end 
of  such  term  by  either  party  in  the  following  manner,  to  wit : 
The  party  desiring  to  terminate  shall  serve  a  written  notice 
upon  the  other  party  of  its  desire  to  so  terminate.  The 
party  so  notified  shall  be  obligated,  within  thirty  days  of 
the  receipt  by  it  of  such  notice,  to  enter,  by  its  officer  or 
officers,  into  a  conference  with  the  officer  or  officers  of  the 
notifying  company  for  the  purpose  of  determining  whether 
or  not  sufficient  cause  exists  for  such  termination.  In  the 
event  that  the  officers  of  the  two  companies  shall  be  unable 
to  agree  as  to  the  existence  of  such  valid  cause  for  termina¬ 
tion,  that  question  shall  be  referred  to  three  arbitrators  to 
be  agreed  upon  by  the  officers  of  the  two  companies,  the 
judgment  of  a  majority  of  such  arbitrators  to  be  binding 
and  determining,  as  to  such  notice.  ’  ’ 

Now,  I  shall  permit  you  to  take  into  the  Jurors’  Room  the 
Declaration  containing  the  representations  which  the  plain- 
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tiff  claims  were  made  to  her  detriment ;  a  photostat  popy  of 
the  Parsons  letter;  and  the  exhibits  which  the  plaintiff 
testified  are  the  papers  shown  to  her  before  she  mkde  the 
purchase ;  also  the  contract  between  the  two  companies  and 
the  letters,  copies  of  the  letters,  which  were  introduced  in 
evidence  before  you. 

Of  course,  as  to  the  representations  made  to  the  plaintiff, 
you  will  be  limited  to  those  papers  which  she  testified  she 
saw  before  she  purchased  the  stock. 

Now,  this  case  has  been  tried  by  Counsel  before  yj)u  very 
carefully  and  very  fully.  It  has  been  tried  by  them 
562  very  ably,  and  ably  argued  so  as  to  attempt  to  re¬ 
view  the  testimony  before  you  and  to  enable  you  to 
found  a  just  verdict  upon  the  testimony  and  there  Js  some 
suggestion  made  by  one  of  the  Counsel  that  you  should  not 
be  prejudiced  because  one  of  the  parties  to  the  corporation, 
or  both  of  them  are  corporations;  I  am  sure  you  \krill  not 
let  any  such  consideration  enter  into  your  judgment  The 
question  is  one  of  fact,  not  a  question  of  sentiment,  Reeling, 
sympathy,  or  prejudice,  but  a  clear  question  of  fact  which, 
though  somewhat  complicated,  is  for  you  and  you  only  to 
decide. 

I  will  ask  you  to  retire  to  the  Jury  Room  and  appoint  one 
of  your  members  a  foreman  or  forewoman. 

If  you  will  let  me  have  the  other  papers  to  be  given  to 
the  Jury,  I  will  hand  them  to  the  Jury. 

Mr.  Bailey:  May  I  suggest  that  the  Jury  be  told  to  con¬ 
sider  all  the  evidence  in  addition  to  the  papers? 

The  Court:  Of  course,  you  will  consider  all  the  evidence 
in  the  case. 

You  may  now  retire  and  deliberate  on  your  verdict. 

And  be  it  further  remembered  that  the  aforegoing  con¬ 
tains  the  substance  of  all  of  the  evidence  given  on  the  trial, 
and  wherever  in  the  aforesaid  statement  of  the  testimony 
given  by  any  witness  on  the  trial  of  this  cause,  and  in  the 
statement  of  any  colloquy  between  the  court  and  counsel, 
or  between  anv  witness  and  the  counsel  the  same  is  s4t  forth 
in  question  and  answer  form  or  in  totidem  verbis ,  rather 
than  in  narrative  form,  same  was  so  stated  and  i^  so  in¬ 
cluded  because  this  course  was  deemed  necessary  in  order 
that  it  might  be  properly  stated  in  this  bill  of  exceptions; 
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and  each  of  the  exceptions  stated  to  have  been  taken 
563  by  counsel  for  the  defendant,  New  York  Title  &  Mort¬ 
gage  Company,  were  so  taken  and  were  duly  allowed 
by  the  court  and  entered  upon  its  minutes  before  the  jury 
retired  to  consider  of  its  verdict,  and  in  order  that  all  and 
each  and  every  thereof  may  be  preserved  and  made  of 
record  in  this  cause,  this  bill  of  exceptions  is  duly  stated, 
signed,  approved  and  ordered  to  be  made  of  record  in  the 
above  entitled  cause  this  12th  day  of  June,  1933. 

By  the  Court : 

JENNINGS  BAILEY, 

Justice. 

Endorsed  on  cover :  District  of  Columbia  Supreme  Court. 
No.  6029.  New  York  Title  &  Mortgage  Company,  a  cor¬ 
poration,  appellant,  vs.  Grace  L.  Hutton.  Court  of  Appeals, 
District  of  Columbia.  Filed  Jul.  21,  1933.  Henry  W. 
Hodges,  Clerk. 
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IN  THE 

I 

Court  of  Hlppeate,  district  of  Columfita 


APRIL  TERM,  1933. 


NO.  6029. 


NEW  YORK  TITLE  AND  MORTGAGE  COMPANY, 

a  Corporation,  Appellant, 

VS. 

GRACE  L.  HUTTON,  Appellee.  \ 


BRIEF  FOR  APPELLANT. 


PRELIMINARY  STATEMENT.  j 

i 

I 

This  is  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  the  District  of  Columbia  for  appellee,  plainjtiff 
below,  against  appellant,  one  of  the  defendants  belbw, 
in  the  amount  of  $2,500,  upon  a  verdict  found  by  a  jijry. 
(R.  21,  22.)  The  action  at  law  in  which  the  judgment 
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was  entered  was  brought  by  Grace  L.  Hutton,  the  appel¬ 
lee,  against  the  Xew  York  Title  and  Mortgage  Company, 
a  corporation,  the  appellant,  and  the  Capitol  Title  & 
Guarantee  Company,  Incorporated,  a  corporation.  (R.  2.) 

For  convenience,  the  appellant,  New  York  Title  and 
Mortgage  Company,  will  be  referred  to  sometimes  here¬ 
inafter  as  the  Neiv  York  Company,  the  Capitol  Title  & 
Guarantee  Company,  Inc.  as  the  Capitol  Company,  and 
the  appellee  as  the  plaintiff . 

STATEMENT  OF  THE  CASE. 

The  Declaration. 

The  plaintiff  sued  the  Capitol  Company  and  the  New 
York  Company  to  recover  the  sum  of  $2,500  alleged  to 
have  been  paid  by  the  plaintiff  to  the  Capitol  Com¬ 
pany  as  the  purchase  price  of  20  shares  of  preferred 
stock  and  10  shares  of  common  stock  of  the  Capitol  Com¬ 
pany.  The  declaration  averred  that  plaintiff  had  pur¬ 
chased  the  shares  of  stock  in  reliance  upon  representa¬ 
tions  alleged  to  have  been  made  to  her  by  the  Capitol 
Company  and  the  New  York  Company  with  intent  to 
induce  her  to  purchase  such  shares  of  stock,  and  that  the 
alleged  representations  were  false,  fraudulent,  and  de¬ 
ceitful.  (R.  2-17.)  The  declaration  further  averred  that 
the  alleged  representations  were  made  by  the  Capitol 
Company  and  the  New  York  Company  “acting  by  con¬ 
cert  between  them,  and  in  the  furtherance  of  a  common 
purpose  and  design  to  deceive  and  defraud.”  (R.  4,  11.) 
The  first  count  of  the  declaration  averred  that  the  al- 


3 


leged  representations  were  made  “  falsely,  fraudulently, 
deceitfully  and  knowingly.”  (  R.  4.)  The  secon<|l  count 
of  the  declaration  averred  that  the  representations  were 
made  “falsely,  fraudulently,  negligently,  recklessly  and 
deceitfully.”  (R.  11.)  j 

I 

Facts  Averred  and  Admitted  by  the  Pleadings. 

The  Capitol  Company  was  engaged  in  the  business  of 
examining,  searching,  reporting  on  and  certifying  to 
titles  to  real  estate,  and  furnishing  certificates  of  jdtle  to 
real  estate  in  the  District  of  Columbia  and  elsewhere. 
(R.  18.)  The  New  York  Company  was  engaged  I  in  the 

title  insurance  business,  and  insured  titles  to  and  finder- 

| 

wrote  policies  of  title  insurance  written  by  the  (fapitol 
Company  on  real  estate  situated  in  the  District  of  (Jolum- 

I 

bia  and  elsewhere.  (R.  18.)  By  the  terms  of  a  written 
contract  entered  into  between  the  Capitol  Company  and 
the  New  York  Company  under  date  of  June  4,  19^8  (R. 
97-105),  the  New  York  Company  had  appointed  the 
Capitol  Company  as  its  exclusive  agent  for  the  transac¬ 
tion  of  its  business  of  insuring  titles  to  and  underwriting 
policies  of  title  insurance  thereafter  to  be  written  oil  real 
estate  situated  in  the  District  of  Columbia,  in  Mont¬ 
gomery  and  Prince  George’s  Counties,  Maryland  alnd  in 
Arlington  and  Fairfax  Counties,  Virginia.  (R.  18.)  The 
contract  of  June  4,  1928,  related  exclusively  to  the  busi¬ 
ness  of  searching,  examining  and  insuring  of  real  0state 
titles.  (R.  103.)  The  contract  provided  that  it  was  the 
basis  of  a  continuous  relationship,  not  less  than  ten  years 
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from  its  date,  with  the  right  to  either  party  to  renew  for 
a  similar  term;  and  that  the  contract  might  be  terminated 
prior  to  the  end  of  such  term  only  upon  notice  and  upon 
the  existence  of  a  sufficient  cause  for  termination,  which 
in  the  event  of  disagreement  was  to  be  made  the  subject 
of  arbitration.  (R.  103-104.)  The  contract  was  ter¬ 
minated  on  or  about  April,  1930.  (R.  18.) 

On  or  about  March  21,  1929,  the  plaintiff  purchased 
from  the  Capitol  Company  20  shares  of  preferred  stock 
and  10  shares  of  common  stock  of  the  Capitol  Company 
for  t he  sum  of  $2,500,  which  she  paid  to  the  Capitol  Com¬ 
pany.  (R.  IS.)  In  June,  1929,  the  plaintiff  exchanged 
her  said  20  shares  of  preferred  stock  of  the  Capitol  Com¬ 
pany  for  40  shares  of  its  common  stock.  (R.  18.)  The 
Capitol  Company  ceased  to  be  engaged  in  or  to  do  any 
business  whatever  in  the  month  of  June,  1930.  (R.  18.) 

The  Alleged  Representations. 

Identically  the  same  representations  were  alleged  in 
each  of  the  two  counts  of  the  declaraton,  being  set  forth 
in  separate  paragraphs  numbered  from  1  to  12,  inclusive. 
(R.  4,  5;  11, 12.)  Tlie  trial  court  instructed  the  jury  that 
of  the  twelve  alleged  representations  only  those  num¬ 
bered  4,  5,  6,  11,  and  12  should  be  considered  as  to  the 
New  York  Company,  and  that  as  to  the  other  alleged 
representations  the  New  York  Company  could  not  be 
held  liable.  (R.  405-408,  413-414.)  The  alleged  repre¬ 
sentations  which  the  trial  court  permitted  the  jury  to 
consider  as  to  the  New  York  Company  are  as  follows: 
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4.  That  the  title  plant  of  the  defendant  Capital  Com¬ 
pany  was  one  of  the  finest  title  plants  in  existence  and 
that  it  was  unparalleled  in  its  mechanical  aspects,  in¬ 
cluding  every  modern  feature  for  accurate  and  expedi¬ 
tious  title  service.  (R.  406.) 

5.  That  the  defendant  Capitol  Company  had  on<j  of  the 
most  remarkable  title  systems  which  the  defendant  New 

.  i 

York  Company,  by  its  Solicitor  and  Counsel,  had  e^er  in¬ 
vestigated,  and  that  the  said  plant  of  said  Capito^  Com¬ 
pany  was  worth  a  very  high  figure.  (R.  406.) 

6.  That  experts  of  title  plants,  employed  by  tjhe  de¬ 
fendant,  the  New  York  Company,  had  examined  the  title 

I 

plant  of  its  co-defendant,  the  Capitol  Company,  aijid  had 
pronounced  the  same  to  be  one  of  the  finest  title  iplants 
in  existence.  (R.  406.) 

11.  That  the  said  New  York  Company  had  established 
permanent  relations  with  the  Capitol  Company  ajjcNiad 
placed  the  resources  of  the  New  York  Company,  jwhich 
defendants  asserted  consisted  of  capital  funds  oi  over 
$44,000,000  at  the  disposal  of  Washington  residents  and 
business  men  in  the  prosecution  of  the  title  business  of 
the  said  Capitol  Company.  (R.  407.) 

12.  That  the  said  New  York  Company  was  affiliated 
with  the  Capitol  Company  and  that  the  Capitol  Com¬ 
pany  could  personally  assure  the  business  men  and  qthers 
interested  in  the  project  of  the  Capitol  Company  that 
the  New  York  Company  with  its  capital  funds  of  j  over 
$44,000,000,  stood  ready  at  all  times  to  substantial  the 
contract  between  the  defendant  Companies  to  indemnify 

I 

and  guarantee  the  titles  to  real  property  in  Washington, 
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D.  C.,  Montgomery’  and  Prince  George’s  Counties,  Mary¬ 
land,  and  in  Arlington  and  Fairfax  Counties,  Virginia, 
when  passed  and  approved  by  the  Capitol  Company.  (R. 
408-409.) 

The  Evidence. 

The  plaintiff  Grace  L.  Hutton  testified  that  she  bought 
the  shares  of  stock  through  one  O’Hare,  a  stock  sales¬ 
man  of  the  Capitol  Company.  (R.  31.)  On  the  morning 
of  March  19,  1929,  she  went  to  the  Washington  Me¬ 
chanics’  Bank  and  asked  the  cashier,  Offutt,  to  purchase 
through  his  bank  for  her  certain  stock  on  the  New  York 
Stock  Exchange.  Offutt  discouraged  her  from  buying 
on  the  New  York  Exchange,  produced  a  circular  which 
was  put  out  by  the  Capitol  Company,  showed  it  to  her 
and  said,  “Miss  Hutton,  why  invest  on  the  New  York 
Exchange?  Whv  don’t  vou  take  something  that  is 
good.”  (R.  31.)  When  he  showed  her  the  circular  he 
said:  “You  know  this  must  be  good  or  our  president 
would  not  be  interested.”  (R.  32.)  Offutt  referred  to 
Ezra  Gould,  the  President  of  the  Washington  Mechanics’ 
Bank,  as  being  connected  with  the  Capitol  Title  &  Guar¬ 
antee  Company.  (R.  32.)  After  a  few  minutes’  conver¬ 
sation  with  Offutt,  plaintiff  went  home  and  had  only  been 
in  the  house  a  few  minutes  when  her  bell  rang.  When 
she  answered,  O’Hare,  who  introduced  himself  to  her  as 
a  stock  salesman  for  the  Capitol  Company,  was  there. 
(R.  32.)  Plaintiff  asked  O’Hare  to  come  in,  and  he  said 
that  Offutt  had  sent  him  to  see  her,  and  that  he  wanted 
to  talk  to  her  about  the  Capitol  Company;  and  he  did 
talk  about  it  at  great  length.  He  talked  about  a  circular 
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that  Offutt  had  given  him  and  in  his  brief  case  fye  had 
several  circulars,  two  of  which  he  left  with  her.  (JJ.  32.) 
Plaintiff  identified  plaintiffs  exhibit  No.  4  (R.  33-^7)  as 
the  circular  given  to  her  by  Otfutt,  and  plaintiffs  ex¬ 
hibit  No.  5  (R.  37-44),  plaintiff’s  exhibit  No.  6  (]£.  44), 

j 

and  plaintiff’s  exhibit  No.  7  (R.  44)  as  being  similar  to 
the  circulars  given  to  her  by  O’Hare.  (R.  32,  3|,  44.) 

As  these  exhibits  will  appear  to  be  of  importance  in 

1 

the  consideration  of  this  case,  it  is  deemed  essential  at 
this  point  to  invite  attention  to  their  contents  and  !to  set 
forth  herein  certain  portions  thereof.  Plaintiff’s  exhibit 
No.  4  (R.  33-37)  is  a  copy  of  a  stock  prospectus  issued 
by  the  Capitol  Company.  It  contains  certain  informa¬ 
tion  in  regard  to  the  business  of  the  Capitol  Comipany, 
its  plant  systems,  the  purpose  of  the  stock  issue  ana  cer¬ 
tain  other  information  in  regard  to  the  management,  in¬ 
come  and  earnings  of  the  Capitol  Company.  It  States 
that  titles  issued  by  the  Capitol  Company  would  parry 
the  exclusive  guaranty  of  the  New  York  Comp  any,  and 
that  legal  matters  in  connection  with  the  issuance  c|f  the 
stock  had  been  approved  by  John  Paul  Earnest,  Presi¬ 
dent  and  General  Counsel.  It  also  gives  information  as 

to  the  following  named  offices  and  Directors :  Ezra  Gould, 

■ 

Vice  President;  George  B.  Springston,  Secretary;  [Eliot 
H.  Thomson,  Treasurer;  Directors:  John  Paul  Earnest, 
F.  Charles  LaSalle  Bryant,  Dr.  Mark  F.  Finley,  Ezra 
Gould,  L.  S.  Lipscomb,  William  S.  Parks,  George  B. 
Springston,  Judge  Luke  C.  Strider,  William  C.  Tailor, 
and  Eliot  H.  Thomson. 
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You  can  personally  assure  the  business  men  and! 
others  interested  in  your  project  that  the  New  York  ! 
Title  and  Mortgage  Company,  with  its  capital  funds  ! 
of  over  $44,000,000,  stands  ready  at  all  times  to  sub¬ 
stantiate  our  contract  to  indemnify  and  guarantee 
the  titles  to  real  property  in  Washington,  D.  C., 
Montgomery  and  Prince  George  Counties,  Mary¬ 
land,  and  Arlington  and  Fairfax  Counties,  Virginia, 
when  passed  and  approved  by  your  company.  We  J 
say  this  because  our  experts  have  examined  your  ] 
plant  thoroughly  and  have  pronounced  it  to  be  one  / 
of  the  finest  title  plants  in  existence;  that,  it  is  un-  . 
paralleled  in  its  mechanical  aspects,  including  every 
modern  feature  for  accurate  and  expeditious  title 
service.  It  gives  me  personal  pleasure  to  add  my 
commendation  to  their  voice  and  to  say  that  vou 
have  one  of  the  most  remarkable  title  systems  that  £ 
it  has  been  my  lot  to  investigate.  The  plant  itself,  I 
in  my  opinion,  is  worth  a  very  high  figure  as  it 

stands  todav  and  I  know  it  will  be  a  distinct  benefit 
* 

to  the  City  of  Washington  to  be  able  to  get  the  type  1 
of  service  your  company  will  afford  it. 

I  am  confident  that  when  the  people  of  Washing¬ 
ton  realize  the  character  of  service  you  are  able  to 
render,  and  its  obvious  advantages  to  them,  they 
will  avail  themselves  of  it. 

With  kindest  personal  regards,  I  am, 

Yours  verv  trulv, 

George  S.  P arsons, 

GSP:AB.  Solicitor.” 
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Plaintiff  testified  that  on  the  occasion  of  OlHare’s 

visit  to  her  home  he  went  over  the  circulars  with  her 

1 

and  impressed  her  with  the  fact  that  the  President  of 
the  Capitol  Company  had  received  a  very  strong  letter 
from  the  Solicitor  of  the  New  York  Company,  aiid  also 
impressed  upon  her  that  the  Vice  President  of  tljie  New 
York  Company  was  a  director  of  the  Capitol  Cofnpany. 
(R.  45,  46.)  Upon  0 ’Hare’s  urgent  insistence  pjlaintiff 
went  with  him  to  see  the  plant  of  the  Capitol  Coinpany 
in  the  Chandler  Building.  (R.  46.)  On  that  occasion 
O’Hare  introduced  her  to  John  Paul  Earnest,  thelPresi- 
dent  of  the  Capitol  Company,  to  whom  she  said|  “Mr. 
O’Hare  has  pretty  nearly  convinced  me  that  it  would  be 
a  good  thing  to  invest  in  this  company,”  and  to j which 
Earnest  answered,  “Yes.”  (R.  46.)  Plaintiff  testified 
that  thereafter  she  read  and  reread  the  circulars  I  which 
had  been  given  to  her  by  O’Hare  and  Offutt,  thdt  sub¬ 
sequently,  within  two  or  three  days  O’Hare  called  to  see 
her,  and  it  was  then  that  she  bought  the  stock  and  paid 
for  it  in  cash.  (R.  46.)  Plaintiff  later  exchanged  her 
preferred  stock  for  common  upon  the  advice  of  OjHare. 
(R.  31.) 

Joseph  C.  O’Hare,  a  'witness  called  on  behalf  of  the 
plaintiff,  testified  that  on  August  15,  1928,  he  erktered 
into  a  contract  with  the  Capitol  Company  to  sell  stbck  to 
be  issued  by  it.  (R.  63,  64.)  In  the  spring  of  1929, 
he  called  on  Miss  Hutton  with  reference  to  the  sqle  of 
stock.  (R.  64.)  When  he  called  on  plaintiff  he  gave  her 
copies  of  the  circulars,  plaintiff’s  exhibits  Nos.  5,  d,  and 
7  and  read  to  her  the  Parsons  letter  from  one  of  ^hem. 
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(R.  65,  66.)  In  addition  he  showed  her  some  newspaper 
clippings.  (R.  66.)  He  also  showed  her  a  copy  of  a  letter 
from  Mr.  McNeal  of  the  New  York  Company  to  Mr. 
Randall  Hagner  under  date  of  September  8,  1928  (R.  68, 
69),  which  had  been  given  to  him  by  Mr.  Weinstein  of 
the  Capitol  Company,  who  in  handing  him  the  letter 
had  asked  him  to  see  Mr.  Hagner  and  follow  up  the  letter. 
(R.  67.)  O’Hare  took  plaintiff  to  the  office  of  the  Capitol 
Company  and  she  there  talked  with  John  Paul  Earnest, 
the  President  of  the  Capitol  Company  for  ten  or  fifteen 
minutes,  and  Earnest  assured  her  that  he  thought  it  was 
a  very  good  investment,  and  that  her  money  was  being 
placed  in  a  business  that  would  probably  prosper.  (R. 
69,  70.)  On  the  occasion  of  plaintiff’s  visit  to  the  plant 
of  the  Capitol  Company,  O’Hare  called  her  attention  to 
a  statement  on  the  office  window  of  the  Capitol  Com¬ 
pany  showing  an  affiliation  between  the  New  York  Com¬ 
pany  and  the  Capitol  Company.  (R.  70.) 

O’Hare  testified  further  that  Weinstein  told  him  that 
there  would  be  great  possibilities  of  the  common  stock 
increasing  in  value  and  that  Weinstein  intimated  to  him 
that  there  was  a  movement  on  foot  whereby  the  New’ 
York  Company  w’ould  control  the  Capitol  Company,  and 
Weinstein  told  him  that  if  such  a  thing  should  happen, 
the  common  stock  w’ould  increase  very  handsomely.  As 
a  result  of  that  he  took  it  up  w’ith  plaintiff,  and  she  ex¬ 
changed  her  preferred  stock  for  common  stock.  (R.  70.) 

O’Hare  testified  also  that  the  stock  prospectus,  plain¬ 
tiff’s  exhibit  No.  5,  had  been  prepared  by  himself  and 
Weinstein.  (R.  71.)  O’Hare  corrected  his  testimony  to 
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say  that  it  was  the  stock  prospectus,  plaintiff’s  exhibit 
No.  4,  and  not  the  stock  prospectus,  plaintiff’s  exhibit 
No.  5,  which  he  had  discussed  with  plaintiff.  (R.  77,  78.) 

William  H.  McNeal,  called  as  a  witness  on  behalf  of 
the  New  York  Company,  testified  that  he  was  h  Vice 
President  of  that  company,  in  charge  of  its  National  Title 
Insurance  Department,  and  that  the  first  contact  be¬ 
tween  the  New  York  Company  and  the  Capitol  Colnpany 
was  in  the  spring  of  the  year  1928.  (R.  235.)  Th^  busi- 
ness  of  title  insurance  is  the  insurance  of  land  owners  or 
mortgagees,  or  those  holding  land  securities  th^t  the 
title  on  which  they  base  their  purchases  or  loan!  their 
money  is  good  and  indefeasible,  that  it  can  not  be  de¬ 
feated  by  an  error  made  of  record  or  off  the  record.  (R. 
235.)  On  or  about  April  17,  1928,  Earnest  and  (Wein¬ 
stein  came  to  McNeal ’s  office  in  New  York  City  ajid  in- 

i 

troduced  themselves,  McNeal  having  had  no  previous 
contact  with  any  of  them.  (R.  235.)  Weinstein  stated 
that  he  and  Earnest  had  come  to  see  if  they  could  tnter- 

i 

est  the  New  York  Company  in  a  contract  for  reinsuring 
titles  to  property  located  in  Washington,  D.  C.,  tliaf|  they 
had  compiled  a  title  plant  for  the  District  of  Coluinbia, 
and  that  they  had  the  plant  completed  back  to  the1  year 
1900.  (R.  235,  236.)  Weinstein  stated  that  the  plant  was 
in  Baltimore,  and  that  it  had  been  assembled  the^e  to 

i 

avoid  publicity  and  possible  opposition  on  the  pa|rt  of 

l 

title  companies  doing  business  in  the  District  of  Colum¬ 
bia.  (R.  236.)  The  financial  condition  of  the  Cajpitol 
Company  was  discussed  and  Weinstein  stated  that  the 
company  had  on  hand  cash  in  the  amount  of  $40d,000. 
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(R.  236.)  In  connection  with  Weinstein's  representa¬ 
tion  that  the  title  plant  was  complete  back  to  1900,  Mc¬ 
Xeal  discussed  with  him  the  question  of  taking  it  back 
for  a  fifty-year  period,  and  it  was  stated  to  McXeal  that 


the  records  prior  to  1900  in  the  District  of  Columbia 
were  more  or  less  meager  and  that  it  would  be  no  effort 
to  carry  it  back  to  18S0,  thereby  approximately  covering 
the  fifty-year  period.  (R.  238.)  Weinstein  stated  that 
the  title  plant  of  the  Capitol  Company  was  different 
from  any  other  that  he  had  known  and  involved  a  method 
of  allocating  the  various  lots  in  the  City  of  Washington 
to  one  sheet  in  a  ledger,  each  instrument  making  up  a 
chain  of  title  being  entered  on  the  one  sheet,  so  that 
when  information  had  been  recorded  from  the  beginning 
on  down  it  would  be  possible  to  turn  to  the  book  con¬ 
taining  the  description  of  any  given  lot  and  ascertain  the 
ownership  of  the  property  in  a  very  few  minutes.  (R. 
238.)  Earnest  verified  Weinstein’s  statements,  and 
Earnest  said  that  he  had  examined  the  plant  and  found 
it  to  be  a  wonderful  plant,  that  it  was  capable  of  doing 
what  Weinstein  had  said,  and  that  he  had  tried  it  out. 
(R.  238.)  Earnest  stated  also  that  before  going  into  the 
proposition  and  consenting  to  become  president  of  the 
Capitol  Company  he  had  made  an  investigation  of  Wein¬ 
stein  and  his  associates  and  had  found  all  of  them  to  have 
good  reputations.  (R.  238.)  Weinstein  on  that  occasion 
exhibited  to  McXeal  photographs  purporting  to  show 
employees  of  the  Capitol  Company  at  work  in  Baltimore 
and  Washington.  (R.  238.)  McXeal  stated  to  Wein¬ 
stein  and  Earnest  that  if  they  had  such  a  plant  as  they 
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described  he  would  be  interested  in  a  contract  ^ith  the 
Capitol  Company.  (R.  236.)  At  this  conference  it  was 
agreed  that  McNeal  would  send  representative^  of  the 
New  York  Company  to  Baltimore  to  look  over  tl^e  plant. 
(R.  237.)  About  a  week  or  ten  days  after  Weinstein  and 
Earnest  had  been  to  McNeal ’s  office,  he  sent  E.  M. 
Weaver,  one  of  his  assistants,  and  George  S.  Papons,  a 
solicitor  of  the  New  York  Company  assigned  to  the  Na¬ 
tional  Title  Insurance  Department  of  that  company,  to 
Baltimore  to  make  an  investigation  of  the  plant  of  the 
Capitol  Company.  (R.  239.)  After  their  investigation 
Parsons  and  Weaver  reported  favorably  to  McNeal  on 

i 

the  plant,  and  McNeal  then  made  an  investigation  of 

I 

Earnest  and  Weinstein,  as  a  result  of  which  it  jvas  re¬ 
vealed  that  Earnest  was  given  the  highest  recom|nenda- 
tions  from  members  of  the  bar  in  Washington,  and  the 
investigation  of  Weinstein  was  also  very  satisfactory. 
(R.  239.)  Thereafter  McNeal  had  conference^  with 
representatives  of  the  Capitol  Company,  which  culmi¬ 
nated  in  the  agency  contract  of  June  4,  1928,  between  the 
New  York  Company  and  the  Capitol  Company.  (R.  239, 
240.)  | 

George  S.  Parsons,  a  witness  called  on  behalf  jof  the 

I 

New  York  Company,  testified  that  he  was  a  lawyer  by 
profession,  was  solicitor  of  that  company,  and  that  he 
and  Weaver  participated  in  the  conference  which  was 
held  with  Earnest  and  Weinstein  in  McNeal ’s  ofjfice  in 
New  York  Citv  in  April,  1928.  (R.  265.)  At  thajt  con- 

i 

ference  McNeal  instructed  witness  and  Weaver  toj  go  to 
Baltimore  and  examine  the  plant  of  the  Capitol  Com- 
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pany.  (R.  266.)  Within  a  few  days  thereafter  they  went 
to  Baltimore.  (R.  266.)  Arriving  in  the  late  forenoon 
and  going  to  the  offices  of  one  Neubauer,  who  was  the  Bal¬ 
timore  agent  of  the  New  York  Company,  after  lunch  they 
went  to  106  Lexington  Street,  which  was  a  converted 
residence  in  which  was  located  Weinstein’s  law  office. 
(R.  266.)  They  went  in  and  there  was  a  hallway,  as  they 
came  through  a  door  leading  to  the  rear.  At  the  rear, 
continuation  of  the  hallway,  was  a  room,  and  on  the 
left  of  the  hallway  were  two  other  rooms  with  a  front 
room  that  had  been  Mr.  Weinstein’s  law  office,  and  the 
rear  room  also.  Opening  off  of  this  place  were  a  num¬ 
ber  of  filing  shelves,  with  volumes,  loose  leaf  volumes; 
there  were  tables  in  these  rooms.  Upstairs  there  were 
three  other  rooms  similarly  located.  There  were  also 
books,  loose  leaf  books,  and  tables,  and  men  and  women 
were  working  there,  about  twenty-five  or  thirty  alto¬ 
gether,  upstairs  and  downstairs.  (R.  266,  267.)  Wein¬ 
stein  took  Parsons  and  Weaver  around  through  the  dif¬ 
ferent  rooms,  and  introduced  them  to  a  Miss  Pratt,  who 
he  said  was  his  assistant  in  the  plant  work.  (R.  267.) 
Weinstein  stated  that  the  people  there  were  only  a  part 
of  the  force  which  had  been  engaged  for  many  months 
in  taking  off  the  records  at  Washington  and  then  collat¬ 
ing  them.  (R.  267.) 

Parsons  asked  Weinstein  to  describe  his  method  of 
getting  the  plant  together  and  Weinstein  said  that  they 
had  take-off  slips  made  by  men  at  the  recording  offices; 
that  the  take-off  slips  were  then  brought  in  and  one  man 
collated  them,  locating  them  according  to  the  official 
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surveys;  that  they  were  then  checked  up  by  otjier  men 
and  women;  that  they  also  had  an  index  of  grantees; 
and  that  the  slips  when  collated  were  compared  with 
the  grantee  index.  (R.  267.)  Weinstein  said  thkt  every 
day  when  the  take-off  slips  were  turned  in,  they  w'ould 
take  them  up  and  then  make  sure  that  the  same  number 
of  items  appeared  in  the  index  books  as  were  reported 
by  the  total  number  of  entries  for  that  day,  aid  that 
they  checked  off  in  another  way  by  taking  the  tax  book, 
the  assessment  book,  and  taking  the  last  entry  as  re- 
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vealed  by  that  book  and  checking  them  against  their 
own  plant  records.  (R.  267.)  Weinstein  said  thkt  they 
had  cards  which  showed  the  last  owner  of  every  piece 
of  property  in  Washington.  (R.  267.)  Parsons  asked 
to  look  at  the  books,  and  Weinstein  pulled  several  of 
them  down  from  the  shelves,  and  he  and  Parsons  opened 
them  and  looked  at  them.  (R.  267.)  They  were  loose 
leaf  books,  having  printed  blank  pages,  which  ha<jl  been 
filled  in  in  handwriting,  each  page  representing  one 
section  or  square  and  lot,  and  in  cases  where  tlfe  lots 
had  been  subdivided,  there  was  a  separate  page  for  each 
subdivision  of  the  lot,  and  the  pages  representing  lots 

or  subdivisions  of  lots,  had  a  list  of  mortgages  and  deeds 

■ 

and  other  legal  recorded  documents  relating  to  that 
particular  lot  or  section  of  the  lot.  (R.  267.)  Pajrsons 
looked  at  several  of  the  books,  and  asked  Weinstein 
about  minor  liens,  and  was  told  by  Weinstein  that  judg¬ 
ments  and  court  actions  and  notice  of  pendency  c^f  ac¬ 
tion,  minor  liens,  vrere  in  separate  books,  which  Wein¬ 
stein  showed  to  Parsons.  (R.  267.)  These  last  [men- 
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tioned  records  were  indexed  by  name,  and  Parsons 
looked  at  several  of  them.  (R.  267,  268.) 

Parsons  asked  Weinstein  to  show  him  how  he  would 
get  a  chain  of  title  to  a  given  lot  and  square,  and  Wein¬ 
stein  opened  a  book  and  showed  him  one  of  the  pages 
relating  to  that  lot.  (R.  268.)  Parsons  testified  that  he 
thought  the  mechanical  features  of  the  plant  were  ex¬ 
cellent,  because  the  entries  instead  of  being  on  slips 
which  could  be  filed  in  pigeon  holes  and  mislaid  were  in 
permanent  bound  form,  and  the  books  readily  accessible. 
(R.  268.)  The  books  were  of  a  modern  type,  loose  leaf 
device,  and  the  same  was  true  of  the  minor  entry  books. 
(R.  26S.)  Parsons  also  saw  sectional  charts  of  maps  of 
the  City  of  Washington.  (R.  268.)  Parsons  asked 
Weinstein  how  long  the  plant  had  been  constructed,  how 
long  it  had  been  going  on,  and  how  many  men  and 
women  they  had  working  on  it,  and  was  told  that  the 
force  there  was  only  a  part  of  the  force  that  had  been 
employed  for  many  months.  (R.  268.)  Parsons  asked 
Weistein  how  far  they  had  gone,  and  Weinstein  said 
that  they  had  taken  off  the  records  back  to  1900.  (R. 
268.)  Parsons  examined  a  lot  of  the  take-off  slips  and 

saw  that  thev  bore  evidence  of  some  three  or  four  dif- 
* 

ferent  people  having  checked  them  and  counter-checked 
them.  (R.  268.) 

Parsons  testified  that  it  appeared  to  him  that  the 
plant  was  a  very  excellent  plant,  the  best  he  had  seen 
both  mechanically  and  in  its  adaptability,  its  accessi¬ 
bility  and  in  the  pains  which  they  had  taken  to  check  it 
and  counter-check  it.  (R.  268,  269.)  Parsons  said  to 


Weaver  at  the  time,  that  it  struck  him  as  being  q,  “fool¬ 
proof”  plant.  (R.  269.) 

Parsons  testified  that  he  had  examined  oth0r  title 
plants  in  various  parts  of  the  country  and  hadi  talked 
plant  to  a  number  of  title  men  from  different  parts  of 
the  country,  and  that  it  seemed  to  him  that  the  Jlant  of 
the  Capitol  Company  was  the  best  devised  and  nfechani- 
cally  the  best  plant  of  any  that  he  had  seen.  (Iji.  269.) 
The  plant  of  the  Capitol  Company  employed  an  im¬ 
proved  method  in  that  it  reduced  the  units  dowijL  to  the 
lowest  possible  terms,  that  is,  down  to  a  separate  page 
for  each  lot.  (R.  269.) 

E.  M.  Weaver,  called  as  a  witness  by  the  Ne^r  York 
Company,  testified  that  he  was  assistant  secretary  of 
that  company,  was  present  at  the  conference  at  tljie  office 
of  McNeal  in  New  York,  in  April,  1928,  that  he  ivent  to 
Baltimore  with  Parsons,  and  examined  the  title  plant 
of  the  Capitol  Company  located  in  the  building  in  which 
Weinstein  had  his  law  office.  The  testimony  of  the  wit¬ 
ness  Weave/  is  substantially  to  the  same  effect  hs  that 
of  the  witness  Parsons.  It  is  not  deemed  essential  to 
set  out  his  testimony  in  detail  at  this  point.  It  appears 
in  the  record.  (R.  303-313.)  j 

Parsons  testified  that  he  and  Weaver  returned  to 
New  York  and  reported  to  McNeal  that  in  their  judg¬ 
ment  the  plant  was  an  excellent  plant,  and  could  be 
safely  relied  on  as  a  means  of  handling  their  title  in- 
surance  business  in  Washington.  (R.  271.)  Following 
this  Parsons  participated  in  conferences  which  McNeal 
had  with  representatives  of  the  Capitol  Company^  which 
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culminated  in  the  agency  contract  of  June  4,  1928.  (R. 

271,  272.) 

Parsons  further  testified  that  about  the  20th  day  of 
June,  1928,  late  one  afternoon,  Earnest  called  Parsons 
in  his  office  in  New  York  from  Washington  on  the  tele¬ 
phone  and  asked  him  some  questions  about  application 
forms  in  connection  with  the  title  business  and  a  few 
other  things  and  then  finally  Earnest  said,  4  4  By  the  way, 
you  have  been  down  here  and  seen  that  plant,  and  you 
have  told  me  that  you  thought  it  was  a  very  good  one. 
We  have  a  lot  of  people  around  Washington  here  that 
are  not  friendly  to  us,  and  they  are  saying  we  haven’t 
the  proper  tools  to  work  with,  and  I  would  like  for  you 
to  furnish,  if  you  will,  write  me  a  letter,  expressing  your 
opinion  of  that  plant,  as  you  have  told  it  to  me.”  (R. 

272. )  Parsons  said  to  Earnest,  “I  am  going  on  my  va¬ 
cation  here  in  the  next  day  or  two.  I  will  be  away  for 
some  time,  and  vou  send  on  what  vou  have  in  mind  and 
I  will  look  it  over  and  if  it  is  all  right  I  will  give  you 
that  kind  of  a  letter.”  (R.  272.)  Following  the  tele¬ 
phone  conversation  Parsons  received  a  letter  from  Earn¬ 
est  under  date  of  June  20,  1928  (Plaintiff’s  Exhibit  No. 
15,  R.  94),  enclosing  a  proposed  letter  to  Earnest  for 
Parsons’  signature  (Plaintiff’s  Exhibit  No  14,  R.  92, 
93).  (R.  272.)  In  the  proposed  letter  submitted  to  Par¬ 
sons  for  his  signature  there  was  a  statement  as  to  the 
monetary  value  of  the  plant  of  the  Capitol  Company, 
which  was  stricken  out  by  Parsons.  (R.  272.)  Parsons 
also  made  another  change  deleting  language  which  he 
considered  might  reflect  on  some  of  the  other  Washing- 
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ton  companies.  (R.  272.)  He  then  had  the  letter  re¬ 
written  as  revised  by  him,  signed  it  and  sent  it  tp  Earn¬ 
est.  (R.  273.)  The  letter  transmitting  the  revijsed  let- 
ter,  and  the  revised  letter  are  plaintiff’s  exhibits  Nos. 
16  and  17,  respectively,  and  are  set  forth  in  the  record. 
(R.  95-97.)  A  copy  of  plaintiff’s  exhibit  No.  17,  being 
Parsons’  letter  of  June  21,  1928,  containing  his  opinion 
about  the  plant,  is  also  set  forth  in  full  in  this  tyrief  at 

l 

pages  9-10. 

Parsons  testified  that  he  believed  to  be  tru^  every 
statement  in  the  letter  of  June  21,  1928  (Plaintiff’s  Ex¬ 
hibit  No.  17)  with  the  exception  that  the  Court  rul|ed  that 
he  could  not  testify  regarding  his  belief  in  the  tfuth  of 
the  statement  that  experts  of  the  New  York  Cdmpany 
had  examined  the  plant  for  the  reason  that  it  appeared 
from  his  testimony  that  he  was  one  of  those  wjio  had 
made  the  examination,  and  he  could  not  therefore! testify 
regarding  his  belief  in  the  truth  of  the  statement  that 
he  had  made  the  examination.  Accordingly,  the  yitness 
was  not  permitted  to  testify  as  to  this  vital  fac^.  (R. 
275-278.) 

Parsons  testified  he  understood  that  his  expression  of 
opinion  as  to  the  plant  was  desired  for  use  in  connec¬ 
tion  with  a  campaign  to  get  title  business  for  the  Capitol 
Company.  (R.  293.)  He  had  very  positively  ir[  mind 
at  all  times  that  he  was  giving  the  letter  in  furtherance 
of  a  duty  on  the  part  of  the  New  York  Company  as 
principal  under  the  agency  contract  to  help  the  Capitol 
Company  in  every  way  possible  to  get  title  business  for 
the  benefit  of  both  parties  to  the  contract,  and  that  was 

I 


22 


absolutely  the  only  thing  he  had  in  mind.  (R.  294.) 
Parsons  knew  that  the  Capitol  Company  had  a  publicity 
campaign  on  to  get  business,  but  nothing  was  said  about 
the  sale  of  stock.  (R.  294.)  The  idea  of  stock  did  not 
enter  his  head.  (R.  295.)  The  use  made  by  the  Capitol 
Company  of  the  letter  of  June  21, 1928,  was  not  known  to 
Parsons  until  some  time  in  the  year  1930.  (R.  274.) 

George  B.  Springston,  called  as  a  witness  on  behalf  of 
the  plaintiff  testified  that  in  collaboration  with  Earnest 
and  Weinstein  he  prepared  the  draft  of  the  proposed 
Parsons  letter  which  was  sent  to  Parsons  bv  Earnest. 
(R.  116.)  Springston  further  testified  that  his  sole  pur¬ 
pose  in  connection  with  the  preparation  of  the  letter  was 
the  securing  of  title  business,  but  that  Weinstein  had  in 
mind  that  he  wanted  to  sell  stock  and  use  it  for  that 
purpose.  (R.  116.)  So  far  as  Springston  knew  there 
was  never  any  communication  to  Parsons  that  anybody 
had  in  mind  the  use  of  the  letter  for  stock  selling  pur¬ 
poses.  (R.  116.) 

John  Paul  Earnest,  called  as  a  witness  on  behalf  of 
the  plaintiff,  also  testified  that  in  soliciting  the  letter 
of  June  21,  1928,  from  Parsons  he  did  not  have  in  mind 
any  stock  selling  campaign.  (R.  178.)  Both  Springston 
and  Earnest  testified  that  there  were  no  untrue  state¬ 
ments  in  the  Parsons  letter.  (R.  116,  177.) 

William  H.  McNeal  testified  that  he  first  learned  in 
April,  1929,  that  stock  was  being  sold  by  the  Capitol 
Company.  (R.  242.)  A  little  later  he  discovered  that 
O’Hare  was  using  the  name  of  the  New  York  Company 
in  connection  with  the  sale  of  stock  of  the  Capitol  Com- 
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pany,  and  he  thereupon  told  O’Hare  that  the  Nfew  York 

i 

Company  was  not  in  the  stock  selling  business  and  had 
no  interest  in  selling  stock,  that  the  contract  ljad  been 
given  to  the  Capitol  Company  on  the  basis  of  a  going 
concern,  that  is,  with  capital  sufficient  to  make  it|  a  going 
concern  without  stock  sales,  and  that  if  0  ’Hare  was  rep¬ 
resenting  to  his  prospective  customers  that  the  New  York 
Company  was  behind  the  sale  of  stock  he  must  j  stop  it. 
(R.  242.) 

Evidence  was  offered  and  received  tending  to  Establish 
that  a  title  plant  consists  of  records  showing  a  ‘ ‘take-off” 
or  transcript  of  deeds  or  other  instruments  recorded  in 
the  land  records  and  of  other  legal  records.  (R.  187, 195.) 
A  title  plant  is  used  to  construct  a  chain  of  title  [without 
the  necessity  of  consulting  the  official  indices.  (|fc.  189.) 
A  chain  of  title  is  a  statement  setting  forth  in  chrono¬ 
logical  order  the  deeds  and  other  instruments  relating 
to  a  particular  piece  of  property.  (R.  188,  337.)  j&fter  a 
chain  of  title  had  been  prepared,  it  is  given  to  aii  exam¬ 
iner,  who  uses  it  as  a  basis  for  checking  and  examining 
the  official  records.  (R.  196,  338.)  A  title  plant  is  not 
necessary  to  report  on  a  title.  (R.  197.)  It  simjply  ex¬ 
pedites  the  examination  and  the  report  of  the  title,  and 
the  further  back  the  records  go  in  the  plant,  th^  more 
they  serve  to  expedite  the  examination.  (R.  197.) 

James  J.  Becker,  a  title  expert,  called  as  a  wit4ess  on 
behalf  of  the  plaintiff,  testified  that  the  title  plant  System 
of  having  one  page  for  each  lot  was  a  good  one  and  would 

greatly  facilitate  the  examination  of  a  title.  (R.  196.) 

■ 

Springston  further  testified  that  in  the  mopth  of 
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March,  1929,  the  plant  of  the  Capitol  Company  had  been 
developed  to  the  extent  that  it  could  be  used  without  any 
question  back  to  about  1915,  and  that  they  were  still 
working  on  the  papers  between  1915  and  1912.  (R.  137, 
138.)  Herman  Miller,  a  witness  called  on  behalf  of  the 
plaintiff,  testified  that  about  the  first  of  April,  1929,  the 
plant  of  the  Capitol  Company  went  back  to  1915,  and 
the  company  had  abstracts  from  1912  which  were  being 
indexed.  (R.  209.)  Springston,  upon  being  asked  as  to 
the  truthfulness  of  the  statement  in  the  Parsons  letter 
that  the  plant  of  the  Capitol  Company  was  one  of  the 
finest  title  plants  in  existence,  testified  that  the  condition 
of  the  plant  at  that  time  was  not  as  described,  but  he  did 
not  know  it  at  that  time,  and  that  the  development  of  the 
plant  had  not  been  completed.  (R.  129.)  Upon  being 
questioned  as  to  the  truthfulness  of  the  statement  in 
the  Parsons  letter  that  the  plant  of  the  Capitol  Company 
was  unparalleled  in  its  mechanical  aspects,  including 
every  moderii  feature  for  accurate  and  expeditious  title 
service,  he  testified  that  it  was  true  with  one  qualifica¬ 
tion,  that  is,  the  single  element  of  development,  in  other 
words,  the  period  of  time  over  which  it  covered.  (R.  129, 
130.) 

Springston  further  testified  that  in  the  spring  of  1929 
the  Capitol  Company  was  actually  in  position  to  turn 
out  title  reports  at  such  a  rate  as  would  enable  it  to 
carry  on,  and  that  if  the  company  had  received  the 
business  it  was  in  position  to  operate  in  March,  April, 
and  May  of  1929,  it  could  have  made  a  profit.  (R.  120, 
121.)  Miller  testified  that  in  March,  1929,  with  the  per- 
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sonnel  and  the  facilities  of  the  Capitol  Company  it  did  not 
take  over  four  days  to  get  out  a  certificate  of  title  going 
back  fifty  years.  (R.  220.)  Earnest  testified  that  as  to  the 
ability  of  the  title  plant  of  the  Capitol  Company  to  meet 
the  needs  of  the  customers  with  reference  to  orders  for 
title  examinations,  the  plant  functioned  splendidly,  and 
the  orders  of  customers  were  met  as  they  camje  in.  (R. 
181.)  They  could  not  do  it  as  rapidly  as  the^  wanted 
to  and  hoped  they  could  do  when  they  opened^  because 
the  plant  had  not  been  completed  back  far  enough,  but 
the  Capitol  Company  could  turn  out  a  title  a^>  fast  as 
any  title  company  in  the  city.  (R.  182.)  Earnest  testi¬ 
fied,  “It  is  absolutely  safe  to  say  that  from  the  very 
opening  of  business  that  we  could  and  did  render  an  ex¬ 
peditious  and  efficient  title  business.”  (R.  18^.)  The 
business  of  the  Capitol  Company  grew  steadily  from 
October,  1928,  when  the  company  received  orders  for 
127  titles,  to  May,  1929,  when  the  company  received  over 
200  orders  for  titles,  but  in  October,  1929,  theiie  was  a 
panic,  which  had  a  very  serious  effect  on  the  ^usiness 
of  the  Capitol  Company,  as  a  result  of  which  the  business 
of  the  Capitol  Company  dropped  away  to  almost  noth¬ 
ing.  (R.  180.) 

As  disclosed  by  the  records  of  the  Capitol  Company, 
the  New  York  Company  through  the  agency  of  the  Capi- 
tol  Company  issued  359  policies  of  title  insurance  in  the 
aggregate  amount  of  $3,968,458.39.  (R.  320.)  The  New 
York  Company  did  not  write  a  title  policy  on  every  item 
of  business  handled  by  the  Capitol  Company,  hut  only 
such  items  as  required  title  insurance  where  customers 
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wanted  title  insurance.  (R.  334.)  McNeal  testified  that 
as  far  as  he  knew,  the  New  York  Company  never  refused 
to  certify  or  underwrite  any  business  of  the  company.  (R. 
344.)  McNeal  testified  also  that  the  total  net  amount 
which  the  New  York  Company  had  paid  out  by  reason 
of  claims  made  in  connection  with  titles  insured  by  the 
Capitol  Company  based  on  alleged  defective  title  reports 
was  $440,  and  that  there  were  then  two  claims  pending. 
(R.  343,  344.) 

Assignments  of  Error  Relied  On. 

The  assignments  of  error  relied  on  are  set  forth  in 
the  record  at  pages  23  to  27,  inclusive.  They  are  as  fol¬ 
lows: 

2  and  3.  Error  of  the  court  in  denying  the  motion 
of  the  New  York  Company  at  the  close  of  the  whole  evi¬ 
dence  to  direct  the  jury  to  return  a  verdict  for  the  New 
York  Company.  (R.  395,  396,  399.) 

4.  Error  of  the  court  in  refusing  to  grant  the  New 
York  Company’s  prayer  No.  3,  which  was  as  follows  (R. 
399,  400) : 

The  jury  are  instructed  that  their  verdict  must  be 
for  the  defendant  New  York  Title  and  Mortgage 
Company  unless  they  are  satisfied  by  a  preponder¬ 
ance  of  the  evidence  that  the  representations  al- 
■  leged  in  the  plaintiff’s  declaration  were  in  fact  made 
by  the  agent  or  agents  of  the  defendant  New  York 
Title  and  Mortgage  Company,  that  they  were  false, 
were  known  by  the  defendant’s  agent  or  agents  to 
be  false,  were  material,  by  which  is  meant  without 
them  the  transaction  would  not  have  occurred,  and 
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were  made  by  said  agent  or  agents  with  an  intent 
to  defraud  the  plaintiff  and  the  plaintiff  wak  induced 
by  said  representations  to  purchase  the  stjock  men¬ 
tioned  in  said  declaration,  and  that  the  plaintiff  suf¬ 
fered  damage  by  reason  of  such  representations. 

1 

l 
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6.  Error  of  the  court  in  refusing  to  grant  ithe  New 
York  Company’s  prayer  No.  6,  which  was  as  follows  (R. 

400,  401) :  ! 

1 

The  jury  are  instructed  that  even  though  jthey  find 
and  believe  from  the  evidence  that  one  or  more  of 
the  representations  set  forth  in  the  plaintiffs  decla¬ 
ration  in  this  action  were  made  by  an  hgent  or 
agents  of  the  defendant  New  York  Title  and  Mort¬ 
gage  Company,  and  even  though  they  find  from  the 
evidence  that  some  one  or  more  of  such  representa¬ 
tions  were  not  true,  yet  if  they  further  fine,  and  be¬ 
lieve  from  the  evidence  that  such  representations,  if 
any,  were  made  by  the  agent  or  agents  of  the  defen¬ 
dant  New  York  Title  and  Mortgage  Company  in  good 
faith,  honestly  believing  the  same  to  be  tjrue,  and 
such  belief  was  based  on  their  own  examinaition  and 
on  reports  from  other  persons  on  which  th^y  relied, 
and  that  said  agent  or  agents  of  the  defendant  New 
York  Title  and  Mortgage  Company  had  no  purpose 
or  intent  to  mislead,  deceive,  or  defraud  thjie  plain¬ 
tiff  thereby,  then  the  plaintiff  cannot  recover;  against 
the  defendant  New  York  Title  and  Mortgage  Com¬ 
pany  on  account  of  any  such  representations. 

7.  Error  of  the  court  in  refusing  to  grant  {he  New 

York  Company’s  prayer  No.  7,  which  was  as  follows  (R. 
401) :  | 


i 
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The  jury  are  instructed  if  they  believe  from  the 
evidence  that  the  agent  or  agents  of  the  defendant 
New  York  Title  and  Mortgage  Company  made  the 
representations  testified  to  or  any  of  them  and  such 
representations  were  innocently  made  and  in  making 
them  such  agent  or  agents  believed  the  representa¬ 
tions  to  be  true,  even  though  false,  their  verdict  must 
be  for  the  defendant  the  New  York  Title  and  Mort¬ 
gage  Company. 

8.  Error  of  the  court  in  refusing  to  grant  the  New 
York  Company’s  prayer  No.  8,  which  was  as  follows  (R. 
401): 

If  the  jury  find  from  the  evidence  that  the  repre¬ 
sentations  testified  to  were  made  bv  the  agent  or 
agents  of  the  New  York  Title  and  Mortgage  Com¬ 
pany  and  were  an  honest  expression  of  opinion  by 
said  defendaint’s  agents,  the  jury  are  instructed 
even  though  they  also  find  the  opinion  so  expressed 
proved  to  be  erroneous,  nevertheless,  their  verdict 
should  be  for  the  defendant,  the  New  York  Title  and 
Mortgage  Company. 

9.  Error  of  the  court  in  refusing  to  grant  the  NewT 
York  Company’s  prayer  No.  9,  which  was  as  follows  (R. 
401): 

The  jury  are  instructed  that  in  order  to  find  that 
the  statements  or  representations  were  recklessly 
made  by  the  agents  of  the  defendant,  if  they  so  find, 
they  must  first  find  by  a  preponderance  of  the  evi¬ 
dence  that  the  agent  or  agents  making  such  state¬ 
ments  wqre  conscious  that  they  had  no  knowledge 
of  the  facts  which  were  represented  to  be  true,  and 
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if  the  jury  find  that  the  defendant’s  agent  or  agents 
in  making  the  statements  were  not  conscious  that 
they  were  not  true,  then  their  verdict  must  he  for  the 
defendant  New  York  Title  and  Mortgage  Company. 

l 

11.  Error  of  the  court  in  refusing  to  grant  the  New 

York  Company’s  prayer  No.  15,  which  was  a^  follows 
(K.  402) :  I 

The  jury  are  instructed  as  a  matter  of  jiaw  that 
fraud  can  never  be  presumed,  but  must  bq  clearly 
proved  by  the  party  alleging  it.  It  will  not,  be  pre¬ 
sumed,  except  under  circumstances  which j  do  not 
admit  of  any  other  interpretation. 

I 

12.  Error  of  the  court  in  refusing  to  grant  the  New 
York  Company’s  prayer  No.  16,  which  was  as  j  follows 

(R.  402) :  I 

I 

The  jury  are  instructed  that  fraud  is  never  pre¬ 
sumed,  but  that  the  burden  rests  upon  the  on^  charg¬ 
ing  fraud  to  make  it  out  by  clear  and  convincing 
evidence. 

I 

14.  Error  of  the  court  in  refusing  to  grant  the  New 
York  Company’s  prayer  No.  19,  which  was  as  follows  (R. 
402) :  j 

The  jury  are  instructed  that  actual  fraud  or  fraud 
in  fact  can  never  be  presumed,  but  must  alvjays  be 
proved  by  the  party  who  alleges  it ;  and  if  the  paotive 
and  design  of  an  act  may  be  traced  to  an  honbst  and 
legitimate  source  equally  as  to  a  corrupt  ofie,  the 
former  ought  to  be  preferred. 
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15.  Error  of  the  court  in  refusing  to  grant  the  New 
York  Company’s  prayer  No.  20,  which  was  as  follows 
(R.  402) : 

The  jury  are  instructed  that  in  order  to  find  that 
the  defendant,  the  New  York  Title  and  Mortgage 
Company  made  the  representations  charged  in  the 
declaration  recklessly  they  must  find  by  a  prepon¬ 
derance  of  the  evidence  that  in  making  the  represen¬ 
tations  the  said  defendant  was  indifferent  and  with¬ 
out  concern  as  to  whether  such  representations  were 
true  or  false. 

17.  Error  of  the  court  in  granting  over  the  New  York 
Company’s  objection  plaintiff’s  prayer  No.  16,  which  was 
as  follows  (R.  397) : 

If  the  jury  believe  from  the  evidence  that  the  two 
defendants,  the  New  York  Title  and  Mortgage  Com¬ 
pany  and  the  Capitol  Title  and  Guarantee  Company, 
had  entered  into  contractual  relations  as  shown  by 
the  contract  of  June  4,  1928,  in  evidence  in  this  case, 
and  that  preliminary  to  selling  its  capital  stock  to 
the  public  and  securing  patronage  from  the  public 
to  promote  the  successful  conduct  of  the  business  re¬ 
lations  contemplated  by  said  contract,  the  defen¬ 
dant,  the  Capitol  Title  and  Guarantee  Company,  ap¬ 
plied  to  the  defendant,  New  York  Title  and  Mort¬ 
gage  Company,  for  a  written  statement  concerning 
the  nature  and  extent  of  its  plant  and  its  value  for 
use  in  connection  with  its  advertising  and  publicity 
in  Washington,  and  that  in  compliance  therewith  the 
defendant,  New  York  Title  and  Mortgage  Company, 
sent  to  the  defendant,  Capitol  Title  and  Guarantee 
Company,  for  such  use  the  letter  introduced  in  evi- 
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dence  in  this  case,  dated  June  21,  1928,  andj  that  the 
New  York  Company  knew  that  it  would  bP  used  in 
the  stock  selling  campaign  or  that  the  surrounding 
circumstances  were  such  that  they  knew  it  would 
probably  be  used  in  that  respect,  and  wras  presented 
to  the  plaintiff  by  a  duly  authorized  agent  of  the 
Capitol  Title  and  Guarantee  Company  to  induce  the 
plaintiff  to  purchase  stock  in  the  latter  company  then 
being  sold  to  the  public,  and  that  in  reliance  thereon 
the  plaintiff  did  purchase  and  pay  for  stoclj  in  said 
company  to  the  extent  alleged  in  the  declaration ;  and 
if  the  jury  further  believe  from  the  evidence  that 
any  material  representation  of  fact  contained  in 
the  declaration  was  false,  even  though  the  plaintiff 
believed  the  same,  and  that  but  for  such  misrepre¬ 
sentations  the  plaintiff  would  not  have  purchased 
and  paid  for  said  stock,  then  the  verdict  should  be 
for  the  plaintiff. 


20.  Error  of  the  court  in  granting  over  the  Nelw  York 

i 

Company’s  objection  plaintiff’s  prayer  No.  19,  whjch  was 
as  follows  (R.  398,  399) : 

The  court  instructs  the  jury  that  the  following 

representations,  contained  in  the  letter  of  Jjine  21, 

1928,  were  statements  of  existing  facts,  any  |  one  of 

which,  if  found  by  the  jury  from  the  evidenc^  to  be 

material  and  untrue  or  made  recklessly  yrithout 

knowledge  of  their  truth  and  were  made  for  the 
°  .  .  ! 
purpose  of  inducing  the  plaintiff  to  purchase  the 

stock,  then  that  would  constitute  fraud  in  law  ion  the 
part  of  the  defendants,  even  though  there  be  po  evi¬ 
dence  or  other  testimony  as  to  any  specific !  intent 
to  defraud,  to  wit:  ! 
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1.  The  consummation  of  permanent  relations  be¬ 
tween  the  two  defendant  companies ; 

2.  The  New  York  Company,  with  its  capital  funds 
of  over  Forty-four  Million  Dollars,  was  under  con¬ 
tractual  obligations  to  indemnify  and  guarantee  the 
titles  passed  and  approved  by  the  Capitol  Company ; 

3.  That  its  experts  had  thoroughly  examined  the 
title  plant  of  the  Capitol  Company  and  found  it  to 
be  one  of  the  finest  title  plants  in  existence,  and  that 
it  was  unparalleled  in  its  mechanical  aspects,  in¬ 
cluding  every  modern  feature  for  accurate  and  ex¬ 
peditious  service. 

21.  Error  of  the  court  in  charging  the  jury  over  the 
New  York  Company’s  objection  (R.  404) : 

The  representations  must  also  be  made  with  the 
intent  to  defraud,  that  is,  with  the  intent  that  the 
party  defrauded  should  act  upon  the  representation. 
But,  of  course,  if  they  were  made  with  knowledge  of 
their  falsity  or  a  reckless  disregard  of  the  truth,  and 
with  the  intention  that  the  purchaser  should  act  upon 
them,  then  those  representations  should  be  fraudu¬ 
lent  regardless  of  the  motives  of  the  person  making 
the  representations.  From  the  act  of  the  parties  in 
this  case  you  could  infer  a  fraudulent  intention. 

22.  Error  of  the  court  in  charging  the  jury  over  the 
New  York  Company’s  objection  (R.  404) : 

So,  if  the  representation  is  made  as  of  the  per¬ 
sonal  knowledge  of  the  party  making  it  or  in  such  a 
way  as  would  induce  an  ordinary  person  reading  it 
or  hearing  it  to  believe  that  there  was  intent  to 
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make  it  of  their  personal  knowledge,  then  belief  in 
the  truth  is  immaterial,  but  if  it  appears  thdt  it  is 
made  on  information,  on  information  that  is  of 
others,  or  is  a  mere  opinion,  then  an  honest!  belief 

in  its  truth  would  be  a  defense  and  it  would  tiot  be 

- 

a  false  representation  in  the  sense  in  which  I  have 
defined  a  false  representation. 

I  " 

23.  Error  of  the  court  in  charging  the  jury  o^er  the 

■ 

New  York  Company's  objection  (R.  406) : 

I 

I  think  the  proof  shows  that  the  system  adopted 
by  this  new  comx^any  was  an  excellent  systeni,  that 
it  was  an  improvement  upon  the  systems  generally 
in  use.  But  when  it  comes  to  a  question  of  whether 
it  was  complete  and  adequate,  in  my  opinion,  the  tes¬ 
timony  is  the  other  way;  that  it  was  far  fronj  com¬ 
plete  and  was  not  adequate  in  the  manner  in  jwhich 
this  representation  would  lead  persons  to  belibve. 

1 

24.  Error  of  the  court  in  excluding  the  testimony  of 
George  S.  Parsons,  called  as  a  witness  by  the  New!  York 
Company,  that  he  honestly  believed  to  be  true  the  (state¬ 
ments  made  in  the  letter  dated  June  21,  1928,  j  from 
George  S.  Parsons  to  John  Paul  Earnest,  plaintiffs  ex¬ 
hibit  No.  16.  (R,  273,  277.) 


i 


i 

i 
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POINTS  DISCUSSED  ON  THE  BRIEF. 

I.  The  trial  court  erred  in  refusing  to  direct  the  jury 
to  return  a  verdict  in  favor  of  the  New  York  Company 
upon  the  whole  evidence. 

Under  this  point  will  be  discussed  assignments  of  error 
Nos.  2  and  3.  (R.  395,  396,  399.) 

II.  The  trial  court  erred:  (a)  In  refusing  to  permit  the 
witness  Parsons  to  testify  as  to  his  belief  in  the  truth 
of  the  statements  contained  in  the  letter  of  June  21, 1928; 
(b)  in  denying  the  prayers  of  the  defendant  as  to  this 
vital  question;  and  (c)  in  the  charge  to  the  jury  with 
respect  thereto. 

Under  this  point  will  be  discussed  assignment  of  error 
No.  24,  relating  to  the  exclusion  of  Parsons ’  testimony 
(R.  273,  277) ;  assignments  of  error  Nos.  4,  6,  7,  8,  9,  and 
15,  relating  to  the  denial  of  the  New  York  Company’s 
prayers  Nos.  3,  6,  7,  8,  9,  and  20  (R.  399-402) ;  assign¬ 
ments  of  error  Nos.  17  and  20,  relating  to  the  granting 
of  plaintiff’s  prayers  Nos.  16  and  19  (397-399) ;  and  as¬ 
signments  of  error  Nos.  21,  22,  and  23,  relating  to  the 
error  of  the  court  in  charging  the  jury  (R.  404,  406). 
These  several  assignments  of  error  are  very  closely  re¬ 
lated,  and  vitally  effect  one  of  the  most  essential  ques¬ 
tions  at  the  foundation  of  this  case.  Therefore,  they  will 
be  argued  together,  in  order  to  avoid  repetition. 
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III.  The  trial  court  erred:  (a)  In  denying  the  prayers 
of  the  New  York  Company  relative  (1)  to  the  rule  of  law 
that  fraud  can  never  be  presumed  and  (2)  to  tljie  proof 
necessary  to  establish  fraud;  and  (b)  in  failing  t <j>  charge 
the  jury  as  to  this  aspect  of  the  law. 

Under  this  point  will  be  discussed  assignments  of  error 
Nos.  11,  12,  and  14,  relating  to  the  denial  of  tjhe  New 
York  Company’s  prayers  Nos.  15,  16,  and  19  (R.  402). 

ARGUMENT. 

I.  | 

' 

The  trial  Court  erred  in  refusing  to  direct  the  j  jury  to 
return  a  verdict  in  favor  of  the  New  York  Company 

upon  the  whole  evidence. 

■ 

At  the  conclusion  of  the  whole  evidence  the  defendant 
New  York  Company  renewed  its  motion  to  have  tjhe  trial 
court  instruct  the  jury  to  return  a  verdict  for  sai<Jl  defen¬ 
dant.  (R.  395.)  This  motion  was  overruled  by  the  court, 
and  an  exception  to  the  ruling  of  the  court  was  duly 
noted.  (R.  396.)  The  defendant  New  York  Cpmpany 
also  by  its  prayer  No.  1  requested  the  court  to  Instruct 
the  jury  that  upon  the  whole  evidence  their  verdict 
should  be  for  said  defendant.  (R.  399.)  This  prayer 
was  denied  by  the  court,  and  an  exception  was  duly  noted. 
(R.  402.)  The  denial  of  the  New  York  Company’s  motion 
for  a  directed  verdict  and  the  denial  of  the  New  York 
Company’s  prayer  No.  1  were  duly  assigned  as  errors. 
(Assignments  of  error  Nos.  2  and  3,  R.  23.) 

It  is  elementarv  that  in  order  to  constitute  fraud  and 

* 

entitle  the  plaintiff  to  recover  the  plaintiff  must  prove  by 
a  preponderance  of  the  evidence:  (1)  that  the  defendant 

I 

i 

l 

i 
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made  a  material  representation;  (2)  that  it  was  false; 
(3)  that  when  the  defendant  made  it  the  defendant  knew 
it  was  false,  or  that  the  defendant  made  it  recklessly, 
without  any  knowledge  of  its  truth  and  as  a  positive 
assertion;  (4)  that  the  defendant  made  it  with  the  inten¬ 
tion  that  it  should  be  acted  upon  by  the  plaintiff;  (5)  that 
the  plaintiff  acted  in  reliance  upon  it,  and  (6)  that  he 
thereby  suffered  injury.  20  Cyclopedia  of  Law  and  Pro¬ 
cedure  13;  26  Corpus  Juris  1062;  Pollock  on  Torts,  8th 
ed.  pp.  282,  283.  This  definition  of  actionable  fraud  has 
been  accepted  and  approved  by  the  Federal  courts. 
Southern  Development  Co.  v.  Silva,  125  U.  S.  247 ;  Bell 
v.  Morley,  (Q.  C.  A.)  223  Fed.  628;  Erwin  v.  Jackson, 
(C.  C.  A.)  22  F.  (2d)  56;  Halsey  v.  Minn.-S.  C.  Land  and 
Timber  Co.,  (C.  C.  A.)  28  F.  (2d)  720;  Schaefer  v.  N.  Y. 
Title  and  Mortgage  Co.,  61  Washington  Law  Reporter 
322. 

Of  the  twelve  alleged  representations  set  forth  in  the 
plaintiff’s  declaration  (R.  4,  5;  11,  12),  the  trial  court 
instructed  the  jury  that  only  the  alleged  representations 
numbered  4,  5,  6,  11,  and  12  should  be  considered  as  to 
the  New  York  Company,  and  that  as  to  the  other  alleged 
representations  the  New  York  Company  could  not 
be  held  liable.  (R.  405-408,  413-414.)  Representa¬ 
tions  Nos.  4,  5,  6,  11,  and  12  are  also  set  out  in  this 
brief  at  pages  5-6.  The  representations  which  the 
court  permitted  the  jury  to  consider  as  to  the  New 
York  Company  were  substantially  identical  with  certain 
statements  which  appeared  in  a  letter  under  date  of  June 
21,  192S,  from  George  S.  Parsons,  a  solicitor  of  the  New 
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York  Company,  to  John  Paul  Earnest,  the  president  of 
the  Capitol  Company.  (Plaintiff’s  Exhibit  Nc}.  17,  R. 
96,  97.)  A  copy  of  this  letter  appears  also  in  this  brief 
at  pages  9-10.  It  was  admitted  by  Mr.  Parsonsj  that  he 
wrote  this  letter  and  sent  it  to  Mr.  Earnest.  (JR.  272.) 
The  question  then  is,  whether  the  evidence  of  plaintiff 
established  that  the  statements  contained  in  the  -Parsons 

letter  (1)  were  material;  (2)  were  false;  (3)  th^t  when 

l 

Parsons  made  them  he  knew  that  thev  were  false,  or 
that  he  made  them  recklessly;  (4)  that  they  wete  made 
with  the  intention  that  they  should  be  acted  upop  by  the 

i 

plaintiff;  (5)  that  the  plaintiff  acted  in  reliance  upon 
them;  and  (6)  that  she  thereby  suffered  injury. j  If  the 
evidence  failed  to  establish  any  one  of  these  essential 
elements,  the  defendant  New  York  Company  was  entitled 
to  a  verdict  in  its  favor. 

i 

A  representation  is  immaterial  if  the  same  tiling  would 
have  been  done  in  the  same  way  in  the  absence  bf  such 
representation.  Boulden  v.  Stilwell,  100  Md.  54^.  It  is 
true  that  a  copy  of  the  Parsons  letter  was  contained  in  a 
circular  issued  by  the  Capitol  Company  purporting  to 
give  information  about  the  development  of  th^t  com¬ 
pany  (R.  44) ;  plaintiff  testified  that  she  read  and  Ire-read 
this  circular,  and  certain  other  circulars  which  were 
given  to  her  by  the  stock  salesman  of  the  Capital  Com¬ 
pany  (R.  46).  However,  it  is  submitted  that  the  plain¬ 
tiff’s  testimony  showed  clearly  that  she  bought  thte  stock 
because  of  very  definite  representations  made  to  iher  by 
other  persons,  and  that  she  would  have  bought  the  stock 
because  of  those  representations  even  if  she  had  npt  seen 
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a  copy  of  the  Parsons  letter.  She  testified  that  on  March 
19,  1929,  when  she  went  to  the  Washington  Mechanics 
Bank  for  the  purpose  of  having  that  bank  purchase  stock 
for  her,  Mr.  Offutt,  the  cashier  of  the  bank,  discouraged 
her  from  buying  on  the  New  York  Stock  Exchange  and 
suggested  to  her  that  she  buy  stock  of  the  Capitol  Com¬ 
pany,  saying  to  her  that  the  stock  of  the  company  must 
be  good,  or  the  president  of  the  bank  would  not  be  inter¬ 
ested  in  it.  (R.  31,  32.)  The  plaintiff  further  testified 
that  she  went  with  O’Hare,  the  stock  salesman  of  the 
Capitol  Company,  to  visit  the  offices  of  that  company  and 
that  when  she  was  there  she  said  to  the  president  of  the 
company,  Mr.  Earnest,  that  O’Hare  had  pretty  nearly 
convinced  her  that  it  vrould  be  a  good  thing  to  in¬ 
vest  in  the  company.  (R.  46.)  This  was  corrobora¬ 
ted  by  O’Hare,  who  testified  that  before  the  plaintiff 
purchased  the  shares  of  the  Capitol  Company  he 
took  her  to  the  offices  of  that  company  and  introduced 
her  to  Mr.  Earnest,  who  assured  her  that  he  thought  a 
purchase  of  shares  of  the  company  would  be  a  very  good 
investment  and  that  her  money  would  be  placed  in  a  busi¬ 
ness  that  would  probably  prosper.  (R.  69,  70.)  In  con¬ 
nection  with  the  plaintiff’s  testimony  that  she  read  a 
copy  of  the  Parsons  letter  in  the  circular  identified  as 
plaintiff’s  exhibit  No.  6,  it  is  important  to  consider  that 
the  plaintiff  testified  also  that  at  the  same  time  she  was 
shown  and  relied  upon  another  circular  issued  by  the 
Capitol  Company  which  also  contained  a  copy  of  the 
Parsons  letter  (Plaintiff’s  Exhibit  No.  5,  R.  37-44),  and 
that  it  was  established  by  the  testimony  of  the  witness 
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Potter,  whose  company  printed  for  the  Capiljol  Com¬ 
pany  the  circular  identified  as  plaintiff’s  exhibit  No.  5, 
that  this  circular  was  not  printed  until  some  weiks  after 
the  plaintiff  had  purchased  her  shares  and  th$t  there¬ 
fore  her  testimony  was  inaccurate  at  least  in  t|iat  par¬ 
ticular  (R.  230,  231).  If  the  plaintiff  was  mistaken  about 
seeing  this  circular,  it  is  clear  it  was  not  the  Parsons 
letter  that  impressed  her  and  induced  her  to  buy  the 
stock,  but  the  inducing  cause  was  the  representations 
made  to  her  by  her  own  banker  and  by  the  agentjs  of  the 
Capitol  Company,  none  of  whom  had  any  authority  to 
speak  for  the  New  York  Company.  It  is  accordingly  sub¬ 
mitted  that  the  plaintiff’s  own  testimony  showjed  that 
she  would  have  purchased  the  stock  even  if  she  ^iad  not 
seen  the  Parsons  letter.  Therefore  the  statements  in 

the  Parsons  letter  were  not  material  representations,  and 

. 

the  plaintiff’s  case  was  lacking  in  this  essential  element. 

The  Parsons  letter  contained  no  statement  jof  fact 
winch  was  false.  The  first  statement  is,  “It  is  al  source 
of  great  satisfaction  to  us  to  contemplate  the  arrange¬ 
ments  recently  completed  by  the  officials  of  our  company 
with  the  Capitol  Title  &  Guarantee  Company]  Inc.” 
There  was  absolutely  no  evidence  showing  that  there 
was  anything  untruthful  in  that  statement.  On  tjie  con- 
trary,  it  was  entirely  borne  out  by  the  evidence,  ijhe  wit¬ 
nesses  McNeal  and  Parsons  both  testified  as  to  thp  nego¬ 
tiations  which  culminated  in  the  agency  contract  cjf  June 
4,  1928.  (R.  239,  271.)  The  contract  of  agency,  which 

evidenced  the  arrangements  between  the  companies  was 
completed  a  short  time  before  the  waiting  of  the  Parsons 

I 


! 

I 
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letter  of  June  21,  1928,  was  admitted  in  evidence  on  be¬ 
half  of  the  plaintiff.  (Plaintiff’s  Exhibit  No.  18,  R.  97- 
105.) 

The  next  statement  in  the  Parsons  letter  is,  “The  affil¬ 
iation  of  our  companies  is  the  consummation  on  our  part 
of  a  desire  to  establish  permanent  relations  with  an  or¬ 
ganization  in  Washington  that  can  and  will  give  the 
residents  of  the  Capital  of  the  United  States  reliable  and 
rapid  title  service,  and  to  place  the  resources  of  this 
company  at  the  disposal  of  Washington  residents  and 
business  men.”  There  was  nothing  false  in  the  state¬ 
ment  that  the  New  York  Company  and  the  Capitol  Com¬ 
pany  were  affiliated.  The  fact  of  affiliation  and  its  nature 
and  extent  were  established  by  the  contract  of  agency 
offered  in  evidence  by  the  plaintiff.  There  was  abso¬ 
lutely  no  evidence  in  the  case  showing  that  the  execution 
of  the  contract  between  the  companies  was  not  the  con¬ 
summation  on  the  part  of  the  New  York  Company  of  a 
desire  to  establish  permanent  relations  with  an  organi¬ 
zation  in  Washington.  The  reference  to  the  relations 
between  the  two  companies  as  “permanent”  was  in  no 
sense  false  or  misleading.  The  contract  provided  that  it 
was  the  basis  of  a  continuous  relationship,  not  less  than 
ten  years  from  its  date,  with  the  right  to  either  party  to 
renew  for  a  similar  term ;  and  that  the  contract  might  be 
terminated  prior  to  the  end  of  such  term  only  upon 
notice,  and  upon  the  existence  of  a  sufficient  cause  for 
termination,  which  in  the  event  of  disagreement  was  to 
be  made  the  subject  of  arbitration.  (R.  103,  104.)  The 
word  “permanent”  in  its  ordinary  and  usual  sense 
means  something  which  lasts  or  endures  as  opposed  to 
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something  temporary.  It  does  not  mean  foreyer  fixed 
and  unchangeable.  Texas  and  Pacific  Railrodfl  Co.  v. 
City  of  Marshall ,  136  U.  S.  393;  Castle  v.  Logan,  140 
Fed.  707 ;  Arentz  v.  Morse  Dry  Dock  and  Repaifl  Co.,  249 
N.  Y.  439;  Penn  Mutual  Life  Insurance  Co.  v\  Milton, 
(Ga.),  127  S.  E.  140.  j 


The  affiliation  between  the  two  companies  for  the  pur¬ 
poses  of  the  title  insurance  business  was  of  a  permanent 
nature  and  was  not  a  mere  temporary  arrangement.  The 
reference  to  the  Capitol  Company  as  one  that  wduld  give 
the  residents  of  the  Capital  of  the  United  States  reliable 
and  rapid  title  service  was  not  a  statement  of  ffact,  but 
the  mere  expression  of  an  opinion  as  to  what  tliat  com¬ 
pany  would  do  in  the  future.  The  truth  of  the  statement 
that  the  affiliation  between  the  companies  was  in  part  the 
consummation  of  a  desire  on  the  part  of  the  Ndw  York 
Company  to  place  the  resources  of  that  companv  at  the 
disposal  of  Washington  residents  and  business  xyen  was 
not  questioned  by  any  evidence  in  the  case. 

The  next  statement  in  the  Parsons  letter  is,  “You 
can  personally  assure  the  business  men  and  others  in¬ 
terested  in  your  project  that  the  New  York  Title  and 
Mortgage  Company,  with  its  capital  funds  of  over 


$44,000,000  stands  ready  at  all  times  to  substantiate  our 
contract  to  indemnify  and  guarantee  the  titles  ito  real 

I 

property  in  Washington,  D.  C.,  Montgomery  andj  Prince 
George  Counties,  Maryland,  and  Arlington  and  jFairfax 
Counties,  Virginia,  when  passed  and  approved  lj>y  your 
company.' ’  There  was  no  evidence  offered  to  shpw  that 
the  New  York  Company  did  not  have  capital  finds  of 
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over  $44,000,000,  nor  that  it  did  not  stand  ready  at  all 
times  to  substantiate  its  contract  with  the  Capitol  Com¬ 
pany.  The  uncontradicted  testimony  of  the  witness  Mc- 
Neal  was  that  the  New  York  Company  never  refused  to 
certify  or  underwrite  any  business  of  the  Capitol  Com¬ 
pany.  (R.  344.)  The  plaintiff  offered  no  evidence  what¬ 
ever  even  tending  to  refute  this  testimony.  Even  after 
the  termination  of  the  contract  between  the  two  com¬ 
panies  on  or  about  April,  1930,  the  New  York  Company 
continued  to  insure  title  reports  issued  by  the  Capitol 
Company  until  that  company  ceased  to  do  business  in 
June,  1930.  (R.  320.) 

The  next  statements  in  the  Parsons  letter  are,  “We 
say  this  because  our  experts  have  examined  your  plant  . 
thoroughly  and  have  pronounced  it  to  be  one  of  the 
finest  title  plants  in  existence;  that  it  is  unparalleled  in 
its  mechanical  aspects,  including  every  modern  feature 
for  accurate  and  expeditious  title  service.  It  gives  me 
personal  pleasure  to  add  my  commendation  to  their 
voice  and  to  say  that  you  have  one  of  the  most  remark¬ 
able  title  systems  that  it  has  been  my  lot  to  investigate. 
The  plant  itself,  in  my  opinion,  is  worth  a  very  high  fig¬ 
ure  as  it  stands  today,  and  I  know  it  will  be  a  distinct 
benefit  to  the  City  of  Washington  to  be  able  to  get  the 
type  of  service  your  company  will  afford  it.”  The  wit¬ 
nesses  Parsons  and  Weaver  both  testified  that  they  went 
to  Baltimore  together  and  there  made  a  reasonably  thor¬ 
ough  examination  of  the  title  plant  of  the  Capitol  Com¬ 
pany.  (R.  266-270;  305-306.)  The  plaintiff  offered  no 
evidence  whatever  tending  to  show  that  Parsons  and 


Weaver  did  not  make  the  examination,  as  they  {estified 
that  they  did.  The  statements  that  the  plant  was  “one 
of  the  finest  title  plans  in  existence,  that  it  wasj  unpar¬ 
alleled  in  its  mechanical  aspects,  including*  every  mod¬ 
ern  feature  for  accurate  and  expeditious  title  service” 
were  mere  expressions  of  opinion.  The  same  is  obvi¬ 
ously  true  of  the  other  statements  that  the  company  had 
“one  of  the  most  remarkable  title  systems,' '  t^iat  the 
plant  was  “worth  a  very  high  figure  as  it  stood  at  that 
time,"  and  that  it  would  “be  a  distinct  benefit  to  the 
City  of  Washington  to  be  able  to  get  the  type  of  service" 
which  *would  be  afforded  by  the  Capitol  Company.  More¬ 
over,  the  testimony  of  the  plaintiff's  own  witnesses  sup¬ 
ported  the  view  that  the  title  plant  and  the  system  of 
title  examination  of  the  Capitol  Company  were  excellent. 
The  witness  Springston,  upon  being  questioned  as  to 
the  truthfulness  of  the  statement  in  the  Parsons|  letter 
that  the  plant  of  the  Capitol  Company  was  unparalleled 
in  its  mechanical  aspects,  and  included  every  modern  fea¬ 
ture  for  accurate  and  expeditious  title  service,  testified 
that  it  was  true,  with  one  qualification,  that  is,  thej  single 
element  of  development,  the  period  of  time  which  jit  cov¬ 
ered.  (R.  129,  130.)  The  witness  Becker  testified  that 
the  title  plant  system  of  having  one  page  for  each  lot, 
which  was  the  system  employed  by  the  Capitol  Company, 
was  a  good  one  and  w^ould  greatly  facilitate  the  exam¬ 
ination  of  a  title.  (R.  196.)  The  final  statement  in  the 
Parsons  letter  is,  “I  am  confident  that  when  the  people 
of  Washington  realize  the  character  of  service  you  are 
able  to  render,  and  its  obvious  advantages  to  thenji,  they 
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will  avail  themselves  of  it.”  Plainlv  this  is  nothing  but 
an  expression  of  opinion  regarding  the  probable  utiliza¬ 
tion  by  the  people  of  Washington  of  the  service  to  be 
offered  by  the  Capitol  Company. 

Both  the  witnesses  Springston  and  Earnest  testified 
that  there  were  no  untrue  statements  in  the  Parsons 
letter.  (R.  116,  177.)  For  the  most  part  the  statements 
contained  in  the  letter  were  mere  expressions  of  opinion. 
It  is  urged  that  the  whole  evidence  in  the  case  utterly 
fails  to  disclose  anv  false  statement  in  the  Parsons  let- 
ter,  and  that  therefore  the  plaintiff’s  case  is  lacking  in 
this  essential  element. 

Conceding;  for  the  purposes  of  this  argument  that  some 
of  the  statements  made  bv  Parsons  in  his  letter  of  June 
21,  1928,  in  extolling  the  plant  of  the  Capitol  Company 
were  somewhat  exaggerated  in  view  of  what  later  de¬ 
veloped  as  tp  the  actual  extent  of  the  plant,  nevertheless 
there  is  no  evidence  in  the  case  even  tending  to  show  that 
Parsons  made  the  statements  in  the  letter  knowing  that 
thev  were  exaggerated  or  inaccurate,  or  that  thev  were 
made  deliberately  for  the  purpose  of  deceiving  the  plain¬ 
tiff.  Xo  such  claim  was  made  during  the  trial,  so  far  as 
the  record  discloses.  The  question  then  is  whether  the 
statements  contained  in  the  letter  of  June  21,  1928,  were 
made  recklessly,  that  is,  in  utter  disregard  of  the  truth. 
It  is  maintained  that  the  evidence  establishes  beyond  the 
possibility  of  a  doubt  that  the  letter  of  June  21,  1928,  was 
written  by  Parsons  in  entire  good  faith,  and  that  he  be¬ 
lieved,  and  had  reasonable  grounds  for  believing,  in  the 
truth  of  every  statement  contained  in  that  letter.  The 
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evidence  and  the  principles  of  law  relating  to  thijs  branch 
of  the  case  will  be  discussed  more  at  length  under  Point 
II  of  this  brief,  and  in  order  to  avoid  repetition  will  not 
be  argued  at  this  point.  It  suffices  now  to  say  jthat  for 
the  reasons  which  will  later  be  presented  under  Point  II 

i 

of  this  brief,  the  plaintiff’s  case  was  deficient  in  jthat  the 

i 

plaintiff  failed  to  show  that  any  of  the  statements  made 
in  the  letter  of  June  21,  1928,  were  known  either  jto  Par¬ 
sons  or  to  the  New  York  Company  to  be  false,  or  that 
they  were  made  recklessly  and  in  utter  disregard  of  the 
truth. 

To  entitle  the  plaintiff  to  recover  it  was  incjimbent 
upon  the  plaintiff  to  prove  that  one  or  more  of  the  al¬ 
leged  false  representations  contained  in  the  Parsons 
letter  of  June  21,  1928,  were  made  with  the  intent  that 
they  should  be  acted  upon  by  the  plaintiff.  Parsons 
in  his  testimony  detailed  the  telephone  conversatiojn  with 

i 

Earnest  which  preceded  the  Parsons  letter  of  Jpie  21, 
192S.  (R.  272.)  The  record  shows  that  in  the  telephone 
conversation  between  Earnest  and  Parsons  on  Jude  20, 

i 

1928,  nothing  was  said  about  the  letter  being  used  for  pub¬ 
licity  purposes.  In  the  letter  from  Earnest  to  Papons, 
June  20, 1928  (Plaintiff’s  Exhibit  No.  15,  R.  93,  94),  it  was, 

l 

however,  suggested  that  the  letter  to  be  signed  by  Parsons 
would  be  used  in  connection  with  1 6 advertising  andj  pub¬ 
licity.”  The  covering  letter,  Parsons  to  Earnest,  June 
21,  1928  (Plaintiff’s  Exhibit  No.  16,  R.  95,  96),  stated 
that  the  enclosed  letter  might  be  used  in  the  “publicity 
campaign.”  The  testimony  of  Parsons  is  positive!  that 
he  did  not  have  any  stock  selling  campaign  in  mind*  and 
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that  nothing  was  said  to  him  to  the  effect  that  the  letter 
was  to  be  used  for  that  purpose.  (R.  293-295.)  Parsons 
testified  that  he  understood  that  an  expression  of  opin¬ 
ion  as  to  the  plant  was  desired  for  use  in  connection 
with  a  campaign  to  get  title  business  for  the  Capitol 
Company  (R.  293) ;  that  he  had  very  positively  in  mind 
at  all  times  that  he  was  giving  the  letter  in  the  further¬ 
ance  of  a  duty  on  the  part  of  the  New  York  Company 
as  principal  under  the  agency  contract  to  help  the  Cap¬ 
itol  Company  to  get  title  business  for  the  benefit  of  both 
parties  to  the  contract,  which  was  absolutely  the  only 
thing  he  had  in  mind  (R.  294) ;  and  that  the  idea  of 
stock  did  not  enter  his  head  (R.  295).  This  was  cor¬ 
roborated  by  witnesses  called  on  behalf  of  the  plaintiff. 
The  witness  Springston  testified  that  in  collaboration 
with  Earnest  and  Weinstein  he  prepared  the  draft  of  the 
proposed  Parsons  letter  which  was  sent  to  Parsons  by 
Earnest  (R.  116) ;  that  his  sole  purpose  in  connection 
with  the  preparation  of  the  letter  was  the  securing  of 
title  business,  although  Weinstein  had  in  mind  that  he 
wanted  to  sell  stock  and  use  the  letter  for  that  purpose 
(R.  116) ;  and  that  so  far  as  Springston  knew  there  was 
never  any  communication  to  Parsons  that  anybody  had 
in  mind  the  use  of  the  letter  for  stock  selling  purposes 
(R.  116).  The  witness  Earnest  testified  that  in  soliciting 
the  letter  of  June  21,  1928,  from  Parsons  he  did  not 
have  in  mind  any  stock  selling  campaign.  (R.  178.) 

The  law  is  well  settled  that  where  one  makes  state¬ 
ments  or  representations  to  another  for  a  particular  pur¬ 
pose,  and  that  other  person  communicates  them  to  a  third 
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person  for  another  and  different  purpose,  the  frrst  per¬ 
son  is  not  liable  to  the  third  person  for  fraud  aiid  deceit. 
One  of  the  leading  cases  involving  this  questio^i  of  law 
is  the  case  of  Western  Union  Telegraph  Co.  v.  Schriver 
(C.  C.  A.),  141  Fed.  538.  This  was  an  action  for  dam¬ 
ages  against  the  telegraph  company  claimed  to  hjave  been 
caused  by  its  receipt  and  delivery  of  an  unauthorized 
message.  Plaintiff  sold  cattle  to  one  Barnes  and  took  a 

i 

check  for  the  purchase  price  upon  the  Bank  of  penison. 
They  refused  to  surrender  the  cattle  without  son^e  assur¬ 
ance  that  the  check  would  be  paid.  Barnes  promised  to 
have  the  Bank  of  Denison  send  a  guaranty  of  payment 
of  the  cheek  by  telegraph.  Plaintiffs  directed,  him  to 
have  the  message  sent  to  the  Commercial  Bank  of  Britt. 
Barnes  went  to  Denison,  and  without  authority  from  the 
bank,  telephoned  to  the  defendant’s  operator  in  that  town 
this  message:  4 4 To  Commercial  Bank,  Britt,  Io^a:  We 
will  honor  Barnes’  draft  for  eighty-nine  hundred  sev¬ 
enty-two  dollars.  Bank  of  Denison.”  It  appealed  that 
the  operator  at  Denison  ordinarily  received  by  telephone 
messages  to  be  sent  by  telegraph,  and  that  both  the 
Bank  of  Denison  and  Barnes  had  sent  messages  in  that 
way  concerning  the  business  of  Barnes  and  had  arranged 
with  the  operator  that  such  telegrams  should  be  charged 
to  Barnes.  Sometimes  the  bank  had  telephoned  mes¬ 
sages  of  this  nature  in  its  own  name  and  sometimes 
Barnes  had  telephoned  them  in  the  name  of  thje  bank 
and  there  had  been  no  repudiation  or  objection  by  the 
bank.  The  above  message  having  been  sent  to  the  bank 
at  Britt,  plaintiff  saw  it,  and  in  reliance  upon  ij  deliv- 
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ered  the  cattle  to  Barnes.  Neither  the  check  of  Barnes 
nor  the  purchase  price  of  the  cattle  was  ever  paid.  The 
court  charged  the  jury,  over  the  objection  and  subject 
to  the  exception  of  the  defendant  that,  if  the  Commer¬ 
cial  Bank  of  Britt  was  the  agent  of  the  plaintiffs  to  re¬ 
ceive  the  message,  they  might  recover  of  the  telegraph 
company  the  loss  which  they  had  sustained  by  their  reli¬ 
ance  upon  the  telegram,  and  there  was  a  verdict  and  judg¬ 
ment  in  their  favor.  This  judgment  was  reversed  and 
the  case  was  remanded  for  new  trial.  Speaking  by 
Justice  Sanborn,  the  court  said  (p.  542) : 

“One  who  makes  representation  owes  no  duty  of 
care  to  tell  the  truth  to  those  to  whom  he  does  not 
communicate  it  and  to  whom  he  does  not  anticipate 
that  it  will  be  conveyed,  and  a  person  of  ordinary 
prudence  and  intelligence  in  his  situation  would  not 
anticipate  that  it  would  be  conveyed,  and  such  par¬ 
ties  have  no  cause  of  action  against  him  for  injuries 
they  sustain  by  reason  of  the  falsity  of  the  repre¬ 
sentation.  ‘Courts  will  give  appropriate  redress 
or  relief  for  actionable  misrepresentation  to  any¬ 
one  to  whom  the  same  was  made  or  for  whom  it 
was  intended,  and  only  to  such.’  1  Bigelow  on  Fraud, 
p.  197,  Sec.  2;  Slade  v.  Little,  20  Ga.  371;  Henry  v. 
Dennis,  95  Me.  25,  49  Atl.  5S;  Carter  v.  Harden,  78 
Me.  528,  7  Atl.  393.  The  reason  is  that  the  loss  to 
him  to  whom  the  party  who  makes  the  misrepresen¬ 
tation  does  not  communicate  it,  and  cannot  reason¬ 
ably  anticipate  that  it  will  be  communicated,  is  not 
the  natural  or  probable  consequence  of  his  act.  It 
is  the  effect  of  an  independent  cause — of  the  unex¬ 
pected  conveyance  of  the  misrepresentation  to  the 
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third  party  by  the  person  to  whom  it  was  originally 
made.  Without  this  new  cause,  the  injury;  to  the 
third  person  would  not  occur  and  the  intervention 
of  this  new  agency,  as  Wharton  felicitously  ex¬ 
presses  it,  ‘insulates’  the  original  act  of  negligence 
from  the  injury.” 

The  court  also  stated  (p.  549) : 

I 

“The  arguments  and  briefs  in  this  case  Seem  to 
have  invoked  with  rare  ability  and  persuasivb  power 
every  reason  and  decision  that  makes  for  t\ie  con¬ 
tention  of  either  of  the  parties.  An  endeavor  has 
been  made  to  consider  them  with  patience  and  de¬ 
liberation  but  nothing  lias  been  presented  which  con¬ 
clusively  answers  the  question  whether  a  telegraph 
company  is  liable  to  the  undisclosed  principal  of  an 
addressee  in  favor  of  the  plaintiffs.  That  answer 
must  therefore  be  deduced  from  the  general  rules 
of  law  which  govern  actions  for  negligence  ai^d  mis¬ 
representation  to  which  reference  was  made  in  the 
earlier  part  of  this  opinion.  One  who  makes  a  false 
representation  owes  no  duty  of  care  to  tell  the  truth 
to  those  to  whom  he  does  not  communicate  it,  to 
whom  he  does  not  anticipate  that  it  will  be  communi¬ 
cated,  and  to  whom  a  person  of  ordinary  prpdence 
in  his  situation  would  not  have  anticipated  ^hat  it 
would  be  conveyed.  The  message  was  directed  to 
the  Commercial  Bank  of  Britt.  It  was  a  private 
communication.  The  company  was  prohibited  from 
disclosing  it  to  others  than  the  addressee.  Tile  pre¬ 
sumption  was  that  it  was  intended  for  and  wcjuld  be 
permitted  to  affect  the  addressee  only.  The  plain¬ 
tiffs  were  not  mentioned  in  it,  and  it  contained  noth¬ 
ing  from  which  a  person  of  reasonable  prhdence 
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could  have  anticipated  that  it  would  be  communi¬ 
cated  to  them.  When,  therefore,  the  telegraph  com¬ 
pany  delivered  it  to  the  Bank  of  Britt,  it  made  no 
representation  to  the  plaintiffs,  it  intended  to  make 
none,  and  it  could  not  have  anticipated  that  any 
would  be  made.  A  person  of  ordinary  prudence  and 
intelligence  in  its  situation  would  not  have  antici¬ 
pated  that  this  telegram  would  be  conveyed  to 
them. ’  ’ 

***#**#*# 

“An  injury  that  is  the  natural  and  probable  con¬ 
sequence  of  an  act  of  negligence  is  actionable.  One 
that  could  not  have  been  foreseen  or  reasonably  an- 
ticipated  as  the  probable  effect  of  such  an  act  will 
not  sustain  an  action.  An  injury  is  not  actionable 
which  would  not  have  resulted  from  the  act  of  negli¬ 
gence  except  for  the  interposition  of  an  independent 
cause.  The  injury  to  the  plaintiffs  in  this  case  could 
not  have  been  reasonably  anticipated  as  the  prob¬ 
able  consequence  of  the  defendant’s  negligence.  It 
was  not  the  natural  or  probable  effect  of  that  negli¬ 
gence.  It  would  not  have  resulted  without  the  in- 
tervention  of  an  independent  cause,  without  the  com¬ 
munication  of  the  telegram  to  the  plaintiffs  by  the 
responsible  human  agency  of  the  Commercial  Bank 
of  Britt,  an  intervention  which  could  not  have  been 
reasonably  anticipated  and  which  interrupted  and 
turned  aside  the  natural  sequence  of  causation  and 
relieved  the  defendant  from  the  subsequent  results 
of  its  act.” 

Another  leading  case  announcing  this  principal  of  the 
law  is  Merchants  National  Bank  v.  Armstrong ,  65  Fed. 
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932.  This  was  an  action  by  the  Merchants  National  Bank 
of  Hillsboro,  Ohio,  against  Armstrong,  Receiver  I  of  the 
Fidelity  National  Bank  of  Cincinnati,  to  recover  damages 
for  alleged  false  representations  and  deceit.  A  de¬ 
murrer  to  the  complaint  was  sustained.  It  appeared  that 
the  officers  and  directors  of  the  Fidelity  National  Bank 
published  and  distributed  to  the  stockholders  of  th^  bank 
a  statement  representing  that  the  bank  was  in  h,  very 
flourishing  condition,  whereas  in  fact  it  was  insolvent, 
and  was  known  to  the  officers  and  directors  to  be  sc|.  The 
petition  alleged  that  one  such  statement  was  mailed  to 
the  plaintiff,  among  others.  The  Merchants  National 
Bank,  believing  these  representations  to  be  tru0,  dis¬ 
counted  a  note  for  one  Matthews,  solely  upon  the  security 
of  certain  shares  of  the  stock  of  the  Fidelity  National 
Bank,  which  ultimately  turned  out  to  be  worthless.  [There 
was  no  connection  or  communication  between  the  Fidelity 
National  Bank  and  the  Merchants  National  Bank  ot  Mat¬ 
thews.  In  sustaining  the  demurrer  the  court  said  (p. 
938): 

“Another  ground  upon  which  this  demurrer  is 
placed  is  that: 

“  4 It  is  not  enough  to  make  a  cause  of  action  that 
a  statement  is  made  in  such  manner  as  th^it  the 
plaintiff  is  likely  to  rely  upon  it,  or  that  it  is 
on  a  subject  which  interests  or  affects  the  plaintiff. 
It  must  be  made  to  the  plaintiff.  There  mijst  be 
some  privity  between  the  plaintiff  and  the  defen¬ 
dant.  Many  statements  are  of  such  a  nature  that 

*  i 

investors  and  traders  use  them  as  data  in  busi¬ 
ness,  and  reply  upon  them,  but  they  do  so  at  their 
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own  risk,  if  the  statement  was  not  made  to  them 
for  the  purpose  of  inducing  the  kind  of  action  they 
took..  If  the  statement  is  made  to  a  class,  the  plain¬ 
tiff  must  be  one  of  that  class.  It  is  not  enough 
that,  (though  not  one  of  the  class,  he  is  interested 
in  the  statement,  and  chooses  to  use  it  as  a  basis 
of  action  V’ 

Other  Federal  cases  to  the  same  effect  are  Hindman  v. 
First  National  Bank  of  Louisville  ( C .  C.  A),  112  Fed.  931, 
and  Cheney  v.  Dickinson  (C.  C.  A.),  172  Fed.  109. 

Another  case  illustrative  of  this  rule  is  Green  v.  Mer¬ 
cantile  l1  rust  Co.,  Ill  X.  Y.  S.  802.  The  court  said  (p. 
803): 

“The.  action  is  one  at  common  law  for  alleged 
fraud  and  deceit.  The  plaintiff  alleges  that  he  was 
induced  to  purchase  certain  shares  of  the  capital 
stock  of  the  United  States  Shipbuilding  Company  by 
means  of  false  and  fraudulent  representations  of 
the  defendants  contained  in  a  certain  prospectus  is¬ 
sued  and  circulated  by  them  touching  the  affairs  of 
the  corporation  in  question.  The  complaint  contains 
three  counts,  each  similar  in  character  as  to  the  gen¬ 
eral  allegations  but  differing  in  detail.  The  main 
differences  are  that  in  the  first  count  the  plaintiff 
alleges  the  representations  contained  in  the  pros¬ 
pectus  were  false  to  the  knowledge  of  the  defendants. 
In  the  second  count  it  is  alleged  the  representations 
were  made  as  of  the  defendants ’  own  knowledge, 
recklessly  without  their  having  knowledge  as  to 
their  truth  or  falsity.  *  *  *  The  allegations  of  the 
complaint  in  substance  are:  (a)  That  prior  to  the 
organizing  of  the  United  States  Shipbuilding  Com- 
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pany,  the  defendant,  the  Mercantile  Trust  Coinpany 
entered  into  an  agreement  with  various  persons  who 
were  interested  in  the  formation  of  the  Shipbuild¬ 
ing  Company,  by  which  for  a  valuable  consideration 
it  undertook  to  place  the  bonds  and  stock  of  the 
Shipbuilding  Company  before  the  public  for  thp  pur¬ 
pose  of  selling  the  same,  which  bonds  and  stoclt  were 
publicly  offered  to  the  public  for  sale  through  such 
brokers  or  bankers  as  were  designated  by  the  trust 
company,  (b)  That  thereafter  but  on  or  pr^or  to 
June  14,  1902,  for  the  purpose  of  placing  the  Jbonds 
and  stock  before  the  jmblic  for  purchase  anc|  with 
the  intent  and  view  of  inducing  the  public  tp  pur¬ 
chase  the  same,  the  defendants  prepared  or  caused 
to  be  prepared  the  prospectus  in  question,  (c)  That 
said  prospectus  was  prepared  by  the  defendants  for 
the  purpose  of  being  publicly  circulated,  was  Widely 
published  by  them  in  the  press  and  large  parts  were 
printed  and  circulated  under  their  direction  with 
the  intent  that  the  public  and  the  plaintiff  should  be 
thereby  induced  to  purchase  the  bonds  and  stpck  of 
the  Shipbuilding  Company,  (d)  That  the  plaintiff  in 
reliance  upon  such  prospectus,  purchased  a  [large 
block  of  said  stock,  (e)  That  many  of  the  statements, 
contained  in  the  prospectus  were  false  and  known  by 
the  defendants  at  the  time  of  issuing  the  prospectus, 
(f)  That  the  stock  so  purchased  was  in  fact  worth¬ 
less,  and  the  plaintiff  was  greatly  damaged.  *  i*  *” 

The  Court  also  stated  (p.  804) : 

“It  will  be  noted  that  in  this  prospectus  pot  a 
w’ord  is  said  about  the  sale  of  stock.  Subscriptions 
are  invited  for  the  purchase  of  bonds  alone.  The 
plaintiff  does  not  allege  that  he  purchased  any  bonds 
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but  the  complaint  is  that  he  purchased  stock  on  the 
strength  and  in  the  belief  that  the  statements  con¬ 
tained  in  the  prospectus  were  true.  Nor  does  the 
plaintiff  allege  that  he  purchased  the  stock  in  ques¬ 
tion  from  the  defendants  or  any  of  them,  and  the 
inference  therefore  is  that  he  made  the  purchase 
of  stock  in  the  open  market  from  third  persons.  The 
counsel  for  the  defendants  therefore  insist  upon  the 
argument  of  this  demurrer  that  they  are  not  legally 
liable  for  anv  damages  sustained  bv  reason  of  such 
purchases,  and  that  the  complaint  fails  to  state  a 
cause  of  action.  If  this  were  the  trial  of  the  issues 
before  a  jury  and  the  plaintiff  were  simply  to  rely 
upon  the  publication  and  circulation  of  the  prospec¬ 
tus  by  the  defendants  it  would  be  the  duty  of  the 
court  to  grant  a  nonsuit  for  a  failure  to  make  out  a 
case .  It  is  not  sufficient  to  sustain  an  action  of  this 
nature  that  the  plaintiff  was  misled  by  false  state¬ 
ments  contained  in  a  prospectus  but  in  addition  it  is 
necessary  for  him  to  establish  some  privity  between 
himself  and  those  making  the  false  representations. 
There  can  be  no  question  that  the  law  is  well  settled 
that  where  a  person  makes  false  representations, 
known  to  be  such  and  calculated  and  intended  to  in¬ 
fluence  another  and  comes  to  his  knowledge  and  in 
reliance  upon  which  he  in  good  faith  parts  with  prop¬ 
erty  or  incurs  an  obligation,  the  person  making  such 
representations  renders  himself  legally  liable  for 
the  damages  sustained.”  (Italics  supplied.) 

The  court  also  said  (p.  805) : 

“The  essential  elements  necessarv  to  constitute  a 
cause  of  action  for  deceit  are  (a)  representations, 
(b)  falsity,  (c)  scienter,  (d)  deception,  (e)  injury. 
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But  to  these  elements  should  be  also  added  Another 
qualification,  and  that  is  the  representations!  should 
have  been  intended  to  influence  the  action  of  {he  per¬ 
son  injured  by  them.  If  addressed  to  the  public  gen¬ 
erally  or  to  a  class,  then  any  person  belonging  to  the 
class  and  misled  may  sue.  Where,  howevjer,  the 
false  prospectus  is  addressed  to  a  limited  cl^ss  who 
are  the  only  persons  intended  to  be  influenced,  then 
as  a  rule  persons  outside  that  class  with  whjom  the 
persons  making  the  statement  have  no  dealings  but 
who  may  have  been  injured  by  reliance  uppn  such 
statements  independently  coming  to  their  knowledge, 
cannot  maintain  an  action  upon  them  for  fraudu¬ 
lent  deceit.’  ’ 


The  court  then  concluded  (p.  807) :  | 

“With  these  principles  and  distinctions  iiji  mind 
we  take  up  for  consideration  the  prospectus  Alleged 
to  be  false.  As  already  stated,  it  purports  on  its 
face  to  be  simply  an  invitation  to  the  public  i;o  sub¬ 
scribe  for  an  issue  of  bonds  of  the  Shipbuilding  Com¬ 
pany.  No  one  is  asked  to  subscribe  for  a  share  of 
stock.  On  its  face  it  was  apparently  intended  to  in¬ 
fluence  investors  in  the  bonds  of  the  company  and 
only  those  who  might  subscribe  by  application  direct 
to  the  trust  company  of  the  Republic  or  to  thb  bank¬ 
ers  specially  designated  in  the  various  cities;  were 
authorized  to  receive  subscriptions  for  the  bonds. 
On  the  face  of  the  prospectus  we  cannot  see  hqw  the 
plaintiff  can  base  any  right  of  action  against  the 
defendants  for  deceit  in  buying  the  stock  bf  the 
Shipbuilding  Company  for  he  was  not  the  person 
addressed  or  intended  to  be  influenced  by  it.  If 
therefore  the  plaintiff  were  to  rest  his  case  simply 


58 


the  stock  at  the  time  she  purchased  it.  Considerable 
evidence  was  offered  on  behalf  of  the  plaintiff  respecting 
the  financial  transactions  of  the  Capitol  Company,  but 
this  evidence  fell  far  short  of  proving  that  at  the  time 
the  plaintiff  purchased  her  stock  it  was  not  worth  what 
she  paid  for  it.  J.  "Roger  Yates,  called  as  a  witness  on 
behalf  of  the  plaintiff,  testified  that  he  was  a  certified 
public  accountant;  that  he  prepared  a  financial  report 
on  the  Capitol  Company  covering  the  period  from  the  be¬ 
ginning  of  business  October  1,  1928,  to  February  22, 
1930,  and  that  the  company  operated  at  a  loss  over  that 
period.  (R.  152-154.)  He  further  testified  that  the  title 
plant  of  the  Capitol  Company  was  carried  on  the  books 
of  that  company  at  $272,500,  and  that  according  to  the 
books  the  company  was  solvent.  (R.  156.)  The  plaintiff, 
it  is  submitted,  offered  no  evidence  which  showed  that 
at  the  time  the  plaintiff  purchased  her  stock  in  1929  the 
sum  of  $272,500  was  not  a  fair  valuation  for  the  title 
plant.  It  is  nothing  unusual  for  a  new  enterprise  getting 
under  way  to  operate  at  a  loss  for  a  period  of  months  or 

9 

even  for  several  vears.  This  fact  alone  was  no  evidence 

•• 

that  the  plaintiff’s  stock  at  the  time  of  the  purchase  was 
not  worth  what  she  paid  for  it.  I).  R.  Hutchison,  called 
as  a  witness  on  behalf  of  the  plaintiff,  testified  that  he 
was  assistant  treasurer  of  the  Capitol  Company,  and  that 
all  the  monev  that  ever  came  in  from  the  sale  of  stock 
wras  used  in  operating  and  building  the  plant.  (R.  141, 
147.)  The  witness  Springston  testified  on  behalf  of  the 
plaintiff  that  in  the  spring  of  1929  the  Capitol  Company 
was  actually  in  position  to  turn  out  title  reports  at  such 


a  rate  as  to  enable  it  to  carry  on,  and  that  if  the  company 
had  received  the  business  which  it  was  in  position  to 
operate,  in  March,  April  and  May  of  1929,  it  could  have 
made  a  profit.  (R.  120,  121.)  The  witness  Earnest  testi¬ 
fied  on  behalf  of  the  plaintiff  that  the  business  of  the 
Capitol  Company  grew  steadily  from  October,  1928,  when 
the  company  received  orders  for  127  titles,  to  May,  1929, 
when  the  company  received  over  200  orders  fpr  titles, 
but  in  October,  1929,  there  was  a  panic  which  hqd  a  very 
serious  effect  on  the  business  of  the  Capitol  Company, 

i 

as  a  result  of  which  the  business  of  the  Capitol  Company 
dropped  away  to  almost  nothing.  (R.  180.)  ijt  results 
that  bv  the  evidence  as  disclosed  in  the  record  in  this  case, 
it  is  clear  that  any  loss  that  the  plaintiff  may  l^ave  sus¬ 
tained  ultimately  as  a  result  of  the  Capitol  Company 

‘  ! 
going  out  of  business  in  June,  1930,  was  becausej  of  busi¬ 
ness  conditions,  and  not  due  to  any  statement  made  in  the 
Parsons  letter.  The  nlaintiff  having  failed  tp  prove 

i 

that  any  loss  alleged  to  have  been  sustained  by  her  was 
the  result  of  any  statement  in  the  Parsons  letjer;  and 
having  failed  to  prove  what  was  the  value  of  t^ie  stock 
at  the  time  of  the  purchase,  she  failed  in  establishing  an¬ 
other  essential  element  in  her  case.  The  failure  of  the 
plaintiff’s  evidence  to  show  the  value  of  the  stocjk  at  the 
time  she  purchased  it  entitled  the  defendants  to  a  directed 
verdict. 

As  the  evidence  disclosed  that  the  plaintiff  had  failed 
to  prove  the  facts  essential  to  establish  an  action  for 
fraud  and  deceit  against  the  New"  York  Company,  the 
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court  erred  in  refusing  to  direct  the  jury  to  return  a 
verdict  in  favor  of  that  company. 

n. 

The  trial  court  erred:  (a)  in  refusing  to  permit  the  wit¬ 
ness  Parsons  to  testify  as  to  his  belief  in  the  truth 
of  the  statements  contained  in  the  letter  of  June  21, 
1928;  (b)  in  denying  the  prayers  of  the  defendant 
as  to  this  vital  question;  and  (c)  in  the  charge  to  the 
jury  with  respect  thereto. 

The  trial  court  refused  to  permit  the  witness  Parsons 
to  testify  as  ito  his  belief  in  the  truth  of  certain  state¬ 
ments  contained  in  the  letter  of  June  21,  1928,  and  to  the 
action  of  the  court  in  excluding  this  testimony  an  excep¬ 
tion  was  duly  noted.  (R.  273,  277 ;  Assignment  of  Error 
No.  24,  R.  25.)  The  court  denied  the  New  York  Com¬ 
pany’s  prayers  Nos.  3,  6,  7,  8,  9,  and  20,  to  which  ruling 
exceptions  were  duly  noted.  (R.  399-402;  Assignments 
of  Error  Nos.  4,  6,  7,  8,  9,  and  15,  R.  23,  24.)  The  court 
over  the  objection  of  the  defendant  New  York  Company 
granted  the  plaintiff’s  prayers  Nos.  16  and  19,  and  to 
this  ruling  of  the  court  exceptions  were  likewise  duly 
noted.  (R.  397-399;  Assignments  of  Error  Nos.  17  and 
20,  R.  24.)  These  prayers  all  related  to  the  vital  ques¬ 
tion  whether  Or  not  the  statements  in  the  Parsons  letter 
were  made  in  good  faith  and  in  the  honest  belief  by  Par¬ 
sons  that  they  were  true.  The  court  charged  the  jury 
that  from  the  acts  of  the  parties  in  this  case  they  could 
infer  a  fraudulent  intention  (R.  404) ;  that  if  the  repre¬ 
sentations  were  made  as  of  the  personal  knowledge  of  the 
party  making  them,  then  belief  in  their  truth  was  im- 
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material  (R.  404) ;  and  that  when  it  came  to  a  qujestion  of 
whether  the  system  adopted  by  the  Capitol  Company  was 
complete  and  adequate,  the  testimony  was  the  other  way 
(R.  406).  (Assignments  of  Error  Nos.  21,  22, j  and  23, 

I 

R.  24,  25.)  These  several  assignments  of  error  ^re  very 
closelv  related,  and  involve  what  is  deemed  on|e  of  the 
most  vital  questions  in  this  case,  and  for  that  reason 
will  be  argued  together.  Obviously,  the  court  prred  in 
excluding  from  the  jury  the  question  of  the  gobd  faith 
of  Parsons  in  writing  the  letter  of  June  21,  192o. 

Upon  this  point,  we  conceive  the  law  to  be: 

(1)  Where  a  representation  was  false  and  wa^  known 

to  be  false  by  the  party  making  it  (assuming  tie  other 
essential  elements  of  deceit  be  established)  tie  party 
making  the  false  representation  is  liable  In  such  case  the 
representation  in  law  would  be  made  wilfully,  With  in¬ 
tent  to  deceive,  and  therefore,  scienter,  which  is  essential, 
is  present.  j 

(2)  Where  a  representation,  proved  to  be  false,  was 
made  in  disregard  of  the  truth,  not  knowing  whether  it 

i 

was  true  or  false,  and  not  caring  what  the  effect  would 
be,  the  party  making  the  representation  would  likewise 
be  liable.  In  such  case  the  intent  to  deceive  is  ijnputed 
to  the  party  making  the  representation  by  reasoij  of  the 
act  itself.  j 

.  i 

(3)  Where,  as  in  this  case,  the  representation  was 

i 

made  after  an  examination  and  investigation,  notwith¬ 
standing  such  examination  and  investigation  may  have 
been  made  negligently  and  without  due  care,  yet  i i  at  the 
time  the  representation  was  made  the  party  making  it 


honestly  believed  it  to  be  true,  and  had  reasonable  ground 
for  believing  it  to  be  true,  the  good  faith  of  the  party 
making  the  representation  is  material,  and  he  would  not 
be  liable  in  damages  unless  the  jury  find  that  he  did  not 
honestly  believe  the  representation  to  be  true,  and  did 
not  have  reasonable  ground  for  so  believing.  In  such 
circumstances,  which  are  those  involved  in  the  instant 
case,  the  element  of  good  faith  is  necessarily  involved; 
the  intent  to  deceive  can  not  be  implied  from  the  act 
itself ;  and  it  is  therefore  necessarv  before  there  mav  be 
a  recovery  that  the  jury  shall  find  that  the  party  making 
the  representation  did  not  honestly  believe  it  to  be  true, 
or  did  not  have  reasonable  ground  for  believing  it  to  be 
true. 

Thus  we  maintain  that  in  the  instant  case  it  was  error 
for  the  court  to  refuse  to  permit  the  witness  Parsons  to 
testify  that  the  representation  in  the  letter  of  June  21, 
192S : 

“We  say  this  because  our  experts  have  examined 
the  plant  thoroughly  and  have  pronounced  it  to  be 
one  of  the  finest  plants  in  existence,  that  it  is  un¬ 
paralleled  in  its  mechanical  aspects,  including  every 
modern  feature  for  accurate  and  expeditious  title 
service, 9  9 

was  made  by  him  in  the  honest  belief  that  it  was  true, 
and  that  he  had  reasonable  ground  for  believing  it  to  be 
true.  (R.  277.) 

At  the  time  this  question  was  presented,  the  court  rec¬ 
ognized  its  importance  and  excused  the  jury  while  the 
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question  of  law  was  being  argued  and  considered.  (R. 
275.)  After  argument  the  court  ruled  that  counsel  for 
the  defendant  might  ask  Parsons  as  to  one  sentence  of 
the  letter  at  a  time  and  that  the  court  would  rule  pn  each 
question.  (R.  275.)  The  court  sustained  the  objection 
to  the  question  regarding  the  belief  of  Parsons  asp  to  the 
entire  letter,  but  permitted  him  to  answer  as  to  jhis  be¬ 
lief  regarding  the  statements  in  the  letter,  other  tjian  the 
portion  above  quoted.  (R.  277,  278.)  It  is  quite  appar¬ 
ent  that  the  decision  of  the  court  was  based  upon  a  mis¬ 
apprehension  as  to  what  was  held  by  this  Court!  in  the 
case  of  Browning  v.  Bank,  13  App.  D.  C.  1.  Wq  main¬ 
tain,  and  will  later  show,  that  this  case  does  not  support 

i 

the  ruling  of  the  court. 

i 

We  maintain  also  that  the  court  erred  in  charging  the 
jury :  j 

f  1  ‘So,  if  the  representation  is  made  as  of  tlje  per- 

i f  sonal  knowledge  of  the  party  making  it  or  in  ducli  a 

way  as  would  induce  an  ordinary  person  reading  it 
or  hearing  it  to  believe  that  there  was  intent  to  make 
it  of  their  personal  knowledge,  then  belief  jin  the 
truth  is  immaterial,  *  *  (R.  404;  Assignment  of 

Error  No.  22,  R.  24.)  ] 

In  this  charge  the  court  erroneously  excluded  frpm  the 
consideration  of  the  jury  the  question  of  the  good|  faith 
of  Parsons  in  making  the  representation  contained  ;in  the 
letter  of  June  21,  1928,  and  denied  to  the  defendant  the 
right  to  have  submitted  to  the  jury  the  question  whether 
Parsons  honestly  believed  the  representation  to  bd  true. 
This,  we  maintain,  is  the  fundamental  error  in  the  cjharge 
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of  the  court.  By  this  charge  and  by  the  further  charge 
that  “from  the  act  of  the  parties  in  this  case  you  could 
infer  a  fraudulent  intention”  (R.  404;  Assignment  of 
Error  No.  21,  R.  24),  the  jury  was  instructed  that  they 
could  imply  an  intent  to  defraud  from  the  mere  repre¬ 
sentation  itself,  irrespective  of  the  good  faith  of  the 
party  making  it.  We  submit  that  this  is  contrary  to  the 
principles  of  law  announced  by  this  Court,  and  is  at  vari¬ 
ance  with  the  overwhelming  weight  of  authority  in  other 
jurisdictions.  The  trial  court  erred  in  refusing  to  in¬ 
struct  the  jury  that  if  they  found  that  the  representa¬ 
tions  were  honestly  made  in  the  belief  that  they  were 
true,  and  that  the  inspection  and  examination  of  Parsons 
reasonably  justified,  and  formed  a  reasonable,  basis  for 
such  belief,  then  they  could  not  find  that  such  representa¬ 
tions  were  made  with  fraudulent  intent  and  that  under 
such  circumstances  their  verdict  should  be  for  the  defen¬ 
dant. 

The  leading  case  on  the  law  of  deceit  in  this  jurisdic¬ 
tion  is  Browning  v .  Bank ,  13  App.  D.  C.  1.  This  was  an 
action  for  deceit  by  the  National  Capitol  Bank  against 
Horatio  Browning.  The  plaintiff’s  cause  of  action  was 
based  upon  a  letter  written  by  Browning  December  20, 
1895,  for  the  purpose  of  enabling  Scott  to  obtain  a  loan 
from  the  bank  in  the  sum  of  $2,500.  The  letter  stated: 
“Mr.  Scott  is  worth  to  my  personal  knowledge  seventy- 
five  thousand  dollars,  over  sixty  thousand  dollars  in  real 
estate.”  In  reliance  upon  the  letter  the  bank  loaned 
Scott  $2,500.  i  Shortly  after  the  loan  was  made,  the  firm 
of  which  Scott  was  a  member  failed,  and  Scott  made 
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an  assignment  for  the  benefit  of  his  creditors.  From 
the  evidence,  as  stated  by  the  Court,  it  was  quite 
apparent  that  at  the  time  of  the  loan  of  $2,500, 
Scott  was  largely  indebted  to  various  persons  and  among 
them  to  the  defendant  himself ;  that  the  value  of  hii  prop¬ 
erty  was  very  much  less  than  the  amount  of  his  liabilities, 
and  very  much  less  than  the  amount  represented  in  the 
letter  of  December  20,  1895.  There  being  a  verdict  and 
a  judgment  against  defendant,  he  appealed. 

Mr.  Chief  Justice  Alvey,  in  delivering  the  opinion  of 
the  court  said  (p.  8) : 

“*  *  *  but  the  main  and  principal  question  of  the 
case  is  presented  by  two  instructions  given  fo  the 
jury  at  the  instance  of  the  plaintiff,  and  by  tbe  re¬ 
fusal  of  three  prayers  offered  for  instructions  ]by  the 
defendant.” 

In  that  case  at  the  instance  of  the  plaintiff,  the  trial 
court  instructed  the  jury  (p.  9)  that  the  plaintiff  was 
entitled  to  recover, 

“  *  *  *  unless  the  jury  shall  further  believe' from 
the  evidence  that  the  defendant  at  the  time  of  I  writ¬ 
ing  the  said  letter  did  have  personal  knowledge  of 
property  then  owned  by  the  said  Scott,  and  did  from 
his  said  personal  knowledge  of  the  said  property 
honestly  and  in  good  faith  believe  the  said  Scott  to 
be  worth  $75,000,  and  that  he  was  worth  $60,000  in 
real  estate.”  (Italics  supplied.) 

The  second  prayer  offered  by  the  plaintiff  and  granted 
by  the  trial  court  dealt  primarily  with  the  design  cjf  the 
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defendant  in  withholding  from  the  plaintiff  knowledge 
of  the  indebtedness  of  Scott.  However,  the  prayer  sub¬ 
mitted  to  the  jury  the  question  of  the  good  faith  of  the 
defendant,  stating  in  part  (p.  9), 

“  *  *  *  If  the  defendant  did  not  from  his  own 

personal  knowledge  of  the  property  owned  by  Scott 
honestly  and  in  good  faith  believe  him  to  be  worth 
$60,000  in  real  estate  and  $75,000  altogether,’ ’  etc. 


The  court  stated  the  claim  of  the  plaintiff  as  follows 

(p.  11): 

“The,  plaintiff  contends  that  upon  principles  of 
justice,  land  the  well  settled  rules  of  law,  the  defen¬ 
dant  ought  to  bear  the  consequences  of  his  own 
voluntary  act,  whereby  he  has  induced  another  to 
act  at  his  loss  and  injury.  That  if  the  representa¬ 
tion  as  to  the  worth  of  Scott  was  in  fact  grossly 
false,  and  therefore  calculated  to  deceive,  and  the 
defendant  urns  with  out  reasonable  ground  to  be¬ 
lieve  in  the  truth  of  the  statement  made  by  him ,  such 
as  would  justify  a  man  of  ordinary  business  capacity 
and  caution  in  affirming  the  existence  of  a  particular 
state  of  facts  to  be  true  within  his  own  personal 
knowledge,  then  there  was  fraud  and  deception,  and 
the  defendant  should  bear  the  consequences.” 
(Italics  supplied.) 


The  court  then  stated  the  contention  of  the  defen¬ 
dant,  and  after  reviewing  the  authorities,  said  (p.  14) : 

“It  has  often  been  asserted  and  held  bv  courts  of 

w 

high  authority,  that  where  the  defendant  affirms  that 
to  be  true  within  his  own  knowledge  which  he  does 


not  know  to  be  true,  to  induce  another  to  a^t  upon 
it,  and  it  is  acted  upon,  such  affirmation  is  bqually 
fraudulent  and  deceptive,  as  where  he  assents  that 
to  be  true  which  he  knows  to  be  false.  Tlierq  is  de¬ 
ception  in  both  cases,  and  if  wrong  and  injury  re¬ 
sults  the  remedy  ought  to  be  the  same,  ^nd  so 
where  a  representation  of  a  fact,  susceptibly  of  ac¬ 
tual  knowledge,  is  recklessly  made,  the  party  ]jnaking 
it  being  indifferent  how  the  truth  of  the  jmatter 
reallv  stands,  and  damage  results,  the  party  should 
be  held  liable.”  '  | 

After  reviewing  the  English  cases,  commenting  j  on  the 
case  of  Cooper  v.  Schlesinger,  111  U.  S.  148,  and  Quoting 
from  the  opinion  of  Mr.  Justice  Blatchford  in  tha|t  case, 
the  court  said  (p.  16) : 


“  According  to  the  decisions  of  those  courtsl  made 
in  many  cases,  if  a  party  undertakes  positively  to 
assert  that  to  be  true  which  he  does  not  knovf  to  be 
true,  and  which  he  has  no  sufficient  or  reasonable 
grounds  for  believing  to  be  true,  in  order  to  induce 
another  to  act  upon  the  faith  of  the  representation, 
and  the  representation  is  acted  upon  and  it  turjns  out 
to  be  false,  and  the  person  who  has  acted  uppn  the 
representation  has  been  deceived  to  his  damajge,  he 
is  entitled  to  maintain  an  action  for  the  deception. 
For  whoever  pretends  to  have  positive  knowledge  of 
the  existence  of  a  particular  fact,  or  state  of  things, 
when  in  truth  he  knows  nothing  about  it,  dpes  in 
reality  make  a  wilful  representation  which  he  knows 
to  be  false;  and  if  such  representation  is  mhde  in 
order  that  another  may  rely  upon  it,  and  actj  upon 
it,  and  it  is  acted  upon,  and  damage  results  |:here- 
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from,  the  person  making  the  representation  is  in 
principle  guilty  of  wilful  deception  and  fraud.’ ’ 
(Italics  supplied.) 

Again,  the  court  said  (p.  17) : 

“It  is  enough  if  the  representation  that  is  made 
was  known  to  the  person  making  it  to  be  untrue,  or 
that  lie  did  not  know  it  to  be  true,  and  had  no  suf¬ 
ficient  reason  to  believe  it  to  be  true ,  and  which  was 
intended  or  calculated  to  induce  another  to  act  on 
the  faith  of  such  representation,  in  a  way  to  pro¬ 
duce  injury,  and  damage  actually  results.  Such  a 
wilful,  false  representation  is,  in  a  legal  sense,  a 
fraud.  *  *  *  For,  whatever  may  be  the  motive, 
if  a  man  states  what  is  false  within  his  knowledge, 
or  what  he  has  no  reasonable  ground  for  believing  to 
be  true ,  and  makes  the  representation  with  a  view  to 
induce  another  to  act  upon  it,  who  does  so  act  upon 
it  to  his  injury,  the  law  imputes  to  the  party  making 
the  representation  a  fraudulent  intent,  although  he 
mav  not  have  been  in  fact  actuated  bv  a  morally  bad 
motive.”  (Italics  supplied.) 

The  court  then  sums  up  the  result  of  the  decided  cases 
as  follows  (p.  17) : 

“Hence  it  has  been  decided  in  many  cases,  and 
is  laid  down  as  text  law,  that  where  a  party  makes 
a  representation  without  knowing  whether  it  be  true 
or  false,  he  is,  both  in  morals  and  legal  contempla¬ 
tion,  as  blamable  as  if  he  made  the  representation, 
knowing  it  to  be  false.  And,  therefore,  if  a  party 
states  a  material  fact  as  true  to  his  own  persoml 
knowledge  to  induce  another  to  act  upon  such  repre- 
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sentation ,  and  that  fact  is  susceptible  of  knowledge, 
but  proves  to  be  false,  he  is  guilty  of  a  frau^  which 
renders  him  liable  to  the  person  who  relies  ut>on  and 
acts  upon  the  representation  as  true,  to  his  [injury; 
and  it  is  no  defense  for  the  defendant  \Jiat  lie 
believed  the  representation  to  be  true.” 

After  commenting  on  the  fact  that  the  prayer^  of  the 
defendant  which  were  rejected  by  the  trial  couft,  were 
mere  abstract  propositions  of  law,  the  court  in  j  conclu¬ 
sion  on  this  point  said  (p.  19) :  | 

“In  such  case  the  fraud  consists  in  stating  that 
the  party  knows  the  thing  to  exist  when  he  does  not 
know  it  to  exist,  and  may  know  it  to  be  false,  and, 
if  he  does  not  know  it  to  exist,  his  representation 
that  it  does  exist  to  his  personal  knowledge  ip  false, 
and  therefore  a  fraud  and  a  deception.” 

i 

It  is  thus  seen  that  Browning  v.  Bank,  suprd,  gives 
full  recognition  to  the  principal  for  which  the  apjpellant 
in  the  instant  case  contends.  Beginning  with  the  in¬ 
structions  granted  at  the  request  of  the  plaintiff  in 
Browning  v.  Bank,  and  continuing  throughout  the  opin¬ 
ion  of  this  Court  in  that  case,  it  is  distinctly  recognized 
that  the  plaintiff  was  entitled  to  recover  unless  i;he  de¬ 
fendant  “honestlv  and  in  good  faith”  believed  Slcott  to 

•/  o 

be  worth  the  amount  represented  in  the  letter.  T|ie  con¬ 
verse  of  this  is  true,  that  the  plaintiff  was  not  e 
to  recover  if  the  defendant  honestly  believed  thej  state¬ 
ments  in  the  letter  to  be  true,  and  had  sufficient  treason 
to  believe  them  to  be  true. 
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It  is  thus  seen  that  in  the  case  of  Browning  v.  Bank, 
supra,  this  court  approved  the  action  of  the  trial  court 
in  submitting  to  the  jury  the  question  whether  the  de¬ 
fendant  honestly  believed  the  statement  to  be  true,  and 
had  reasonable  ground  for  so  believing.  The  jury  was  in 
plain  terms  instructed  that  the  question  of  the  belief  of 
the  defendant,  and  the  reasonable  grounds  for  such  be¬ 
lief,  were  essential  and  material,  and  in  the  absence  of 
evidence  negativing  the  good  faith  of  the  defendant, 
plaintiff  was  not  entitled  to  a  verdict.  What  is  the 
meaning  of  the  expressions:  “honestly  and  in  good 
faith”  (p.  9);  “without  reasonable  ground  to  believe  in 
the  truth  of  the  statements  made  by  him”  (p.  11) ;  “and 
which  he  has  no  sufficient  or  reasonable  ground  for  be¬ 
lieving  to  be  true”  (p.  16) ;  “and  had  no  sufficient  reason 
to  believe  to  be  true”  (p.  17) ;  “or  which  he  has  no  rea¬ 
sonable  ground  for  believing  to  be  true”  (p.  17)'?  Can 
they  have  any  meaning  other  than  that  the  jury  must 
find  that  the  defendant  did  not  honestlv  believe  the  state- 
ments  to  be  true  and  had  no  reasonable  ground  for  be¬ 
lieving  them  to  be  true  in  order  to  entitle  the  plaintiff  to 
a  verdict?  We  think  not.  If  our  understanding  of  the 
decision  is  correct,  then  it  necessarilv  follows  that  it 
was  errer  for  the  trial  court  in  the  instant  case  to  refuse 
to  submit  to  the  jury  the  question  of  Parsons *  good 
faith.  In  the  instant  case  the  court  charged  the  jury  (R. 
404)  that  if  the  representation  was  made  as  of  the  per¬ 
sonal  knowledge  of  the  agent  of  the  defendant  then  “be¬ 
lief  in  the  truth  is  immaterial.”  It  is  submitted  that  the 
court  thereby  erroneously  withheld  from  the  considera- 
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tion  of  the  jury  the  question  of  the  good  faith  jof  Par¬ 
sons  in  writing  the  letter  of  June  21,  1928. 

The  case  of  Cooper  v.  Sohlesinger,  111  U.  S.  jL48,  up¬ 
holds  the  contention  made  by  the  appellant  in  thej  instant 
case.  In  that  case  the  only  exceptions  presented  by  the 
bill  of  exceptions  related  to  the  charge  of  the  couft.  Mr. 
Justice  Blatchford  said  (p.  152) : 

“The  defendants  did  except,  however,  to  the  four 
distinct  parts  of  the  charge  which  are  below  put  in 
brackets,  and  they  also  excepted  generally  to  the 
rule  given  as  to  the  measure  of  damages.  Tjiey  did 
not  ask  for  any  specific  instructions.  Th^  court 
said  in  its  charge :  ‘It  is  not  necessary,  to  constitute 
a  fraud,  that  a  man  who  makes  a  false  statement 
should  know  precisely  that  it  is  false.  It  is  enough  if 
it  be  false  and  if  it  be  made  recklessly  and  without 
an  honest  belief  in  its  truth  or  without  reasonable 
ground  for  believing  it  to  be  true ,  and  be  mhde  de¬ 
liberately  and  in  such  a  way  as  to  give  the  person 
to  whom  it  is  made  reasonable  ground  for  supposing 
that  it  was  meant  to  be  acted  upon,  and  h^s  been 
acted  upon  by  him  accordingly.  It  is  important  that 
this  party  knew  or  had  reason  to  know,  tljat  the 
representations  he  was  making  at  the  time  were 
false,  so  as  to  make  an  element  constituting  a  fraud 
that  would  entitle  a  party  like  the  defendants  to 
maintain  a  suit  upon  it  *  *  *  A  false  representa¬ 
tion  does  not  amount  to  a  fraud  in  law,  unless  it  be 
made  with  a  fraudulent  intent.  There  is,  however, 
a  fraudulent  intent  if  a  man,  either  with  a  vjiew  of 
benefiting  himself,  or  misleading  another  jinto  a 
course  of  action,  makes  a  representation  wtqch  he 
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knows  to  be  false  or  which  he  does  not  believe  to  be 
true .’  ”  (Italics  supplied.) 

In  disposing  of  the  contention  of  the  defendant  in 
error,  the  court  said  (p.  154) : 

“In  the  first  two  sentences  excepted  to,  the  court 
was  dealing  with  the  subject  of  the  representations 
as  to  existing  facts.  *  *  *  Taking  the  two  sen¬ 

tences  excepted  to  in  connection  with  the  rest  of  the 
charge,  ithe  jury  were  properly  instructed,  that  a 
statement  recklessly  made,  without  knowledge  of  its 
truth,  was  a  false  statement  knowingly  made,  within 
the  settled  rule.  In  the  charge  on  this  branch  of  the 
case  we  see  no  error.  ’  ’ 

It  will  readily  be  discerned  that  in  the  charge  the  trial 
court  ruled  that  before  the  plaintiff  could  recover  the 
jury  must  find  that  the  representation  was  made  “reck¬ 
lessly  and  without  an  honest  belief  in  its  truth,  or  with¬ 
out  reasonable  ground  for  believing  it  to  be  true.”  More¬ 
over,  the  jury  was  instructed  that  the  question  of  the 
belief  of  the  defendant  below  was  material,  and  if  in 
good  faith  he  believed  the  representation  to  be  true,  and 
had  reasonable  ground  for  such  belief,  the  plaintiff  could 
not  recover. 

That  the  principle  contended  for  by  the  appellant  in 
the  instant  case  is  the  true  rule,  is  obvious  from  the  lan¬ 
guage  of  Chief  Justice  Alvey  in  Security  Investment  Co. 
v.  Garrett ,  3  i4pp.  D.  C.  69,  76,  in  which  it  is  said: 

“Actual  fraud  or  fraud  in  fact  can  never  be  pre¬ 
sumed,  but  must  always  be  proved  by  the  party  who 
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alleges  it;  and  if  the  motive  and  design  of  an  act 
may  be  traced  to  an  honest  and  legitimate  source 
equally  as  to  a  corrupt  one,  the  former  oug^it  to  be 
preferred.  And  though  a  representation  made  by  a 

untrue, 
r  as  ap- 
true,  he 


party  sought  to  be  charged  was  at  the  time 
yet  if  the  party  was  ignorant  of  it,  and ,  so  f^ 
pears  from  the  evidence,  believed  that  it  was 
is  not  responsible  for  the  loss  sustained  by  the  other 


party  in  trusting  to  such  representation.” 
supplied.) 


(Italics 


The  principle  of  law  announced  in  Security  Invest¬ 
ment  Co.  v.  Garrett ,  supra ,  is  that  contended  for  by  this 
appellant.  The  doctrine  of  that  case  was  not  overruled 
by  Browning  v.  Bank,  supra .  On  the  contrary,  ia  care¬ 
ful  review  of  the  opinion  of  Chief  Justice  Alvev|in  that 
case,  makes  it  plain  that  the  court  in  other  language  re¬ 
stated  what  had  been  proclaimed  as  the  law  in  the  j  earlier 
case.  | 

Another  leading  case  in  this  jurisdiction  upon  t^ie  sub¬ 
ject  of  actionable  fraud  is  MiLson  v.  Gerstenberg ,  4|3  App. 
D.  C.  165.  The  defendants,  Gerstenberg  and  E)eis,  in 
order  to  induce  Milson  to  purchase  from  them  shares  of 
stock  in  a  corporation  which  had  been  organized  to  ex¬ 
ploit  what  was  known  as  the  Deis  pump,  represented  to 
the  plaintiff  inter  alia,  that  the  pump  “had  been  tested 
and  had  been  found  to  require  in  its  operation  75  per 
cent  less  power  than  pumps  in  ordinary  use.”  (p.  167.) 
The  trial  court  directed  a  verdict  for  the  defendants,  and 

i 

judgment  on  the  verdict  was  reversed  by  the  Court  of 
Appeals.  In  the  course  of  the  opinion  Mr.  Chief  justice 
Shepard  said  (p.  175) : 
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“It  was  necessary,  of  course,  that  the  jury  should 
believe  that  this  representation  was  made  at  that 
time,  that  it  was  material,  that  plaintiff  acted  upon 
it,  and  that  the  defendants  knew  or  ought  to  have 
known  that  the  representation  was  false  at  the  time 
of  making  it.  A  person  who  makes  representations 
of  material  facts,  assuming  or  intending  to  convey 
the  impression  that  he  has  actual  knowledge  of  the 
existence  of  such  facts,  token  he  is  conscious  that  he 
has  no  such  knowledge ,  is  as  much  responsible  to  one 
who  believes  and  acts  upon  them  as  if  he  had  know¬ 
ledge  of  their  falsity.’’  (Italics  supplied.) 

In  this  case  the  court  in  effect  stated  as  an  essential 
element  to  warrant  a  recovery  by  the  plaintiff  in  an  ac¬ 
tion  of  deceit,  that  the  defendant  must  be  conscious  that 
he  has  no  knowledge  respecting  the  truth  or  falsity  of 
the  representation  made  by  him.  In  other  words,  by  the 
employment  of  different  language  this  court  adhered  to 
the  principle  announced  in  the  earlier  cases,  namely,  that 
if  the  defendant  honestly  believed  the  representation  to 
be  true,  and  had  reasonable  ground  for  such  belief,  the 
action  of  deceit  could  not  be  maintained. 

In  cases  of  the  character  here  under  consideration,  the 
question  of  the  good  faith  of  the  party  making  the  al¬ 
leged  false  representation  is  of  the  utmost  importance. 
We  make  bold  to  assert  that  it  is  the  true  principle  of 
law  that  unless  the  jury  shall  find  that  there  is  an  ab¬ 
sence  of  good  faith  the  plaintiff  has  failed  to  make  out 
a  case  of  deceit,  and  is  not  entitled  to  a  verdict.  The  law 
is  well  settled  that  one  making  a  false  statement,  having 
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reasonable  belief  in  its  truth,  though  negligent  br  care- 
less  in  its  ascertainment,  is  not  liable  for  deceit.! 

A  well  considered  case  illustrative  of  this  principle  is 
Pittsburgh  Life  &  Trust  Co.  v.  Northern  Cent\al  Life 
Ins.  Co.  (C.  C.  A.),  148  Fed.  674.  This  was  an  acjtion  for 
deceit.  Plaintiff  entered  into  an  agreement  witli  defen¬ 
dant  to  reinsure  the  policies  of  insurance  issued  by  the 
defendant,  and  to  purchase  certain  of  its  property.  The 
agreement  was  based  on  written  statements  furnished 
by  officers  of  the  insurance  company,  which  wer^  incor- 
rect  with  respect  to  premiums  collected  and  sujms  due 

.  i 

from  its  agents,  the  statements  having  been  prepared  by 
employees  for  the  company’s  own  use  prior  to  thje  nego¬ 
tiations  for  the  sale.  There  was  no  evidence  whatever 
that  the  officers  representing  the  company  in  the  negotia¬ 
tions  knew  the  statements  to  be  inaccurate,  or  pf  any 
intention  to  deceive  the  purchaser.  Judgment  of  the 
circuit  court  for  defendant  affirmed. 

The  court  stated  (p.  675) :  j 

“To  sustain  an  action  for  deceit,  there  n^ust  be 
fraud  in  the  defendant,  intention  to  deceive  thq  plain¬ 
tiff,  and  damage  to  the  plaintiff.  A  false  statement 
made  through  carelessness  and  without  reasbnable 
ground  for  believing  it  to  be  true  may  be  evidence  of 
fraud,  but  it  does  not  necessarilv  amount  to  fraud. 
If  made  in  the  honest  belief  that  it  is  true,  it  is  not 
fraudulent,  and  does  not  support  an  action  ijor  de¬ 
ceit.  Lord  v.  Goddard,  13  How.  198,  211,  14  Jj.  Ed. 
Ill;  Ming  v.  Woolfalk,  116  U.  S.  599,  29  L.  Ed.  740; 
Marshall  v.  Hubbard,  117  U.  S.  415,  29  L.  Ed.  919; 
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Union  Pacific  Railway  Co.  v.  Barnes,  64  Fed.  80; 
Kimber  v.  Young,  137  Fed.  744.” 

To  the  same  effect  is  the  opinion  of  the  United  States 
District  Court  in  the  same  case,  Pittsburgh  Life  &  Trust 
Co.  v.  Northern  Central  Life  Ins.  Co.,  140  Fed.  888.  The 
court  said  (p.  892) : 

“The  Haw  as  thus  laid  down  is  well  settled,  how¬ 
ever  it  may  not  be  kept  in  mind  in  some  of  the  cases ; 
and  confusion  only  arises  where  it  is  departed  from. 
The  question  is  whether  anything  within  it  is  made 
out  here.  Clearly  not,  so  far  as  respects  any  posi¬ 
tive  intent  to  deceive.  It  is  not  claimed  for  instance, 
that  the  officers  of  the  defendant  company  got  up  a 
deceptive  list  of  policies  for  Mr.  Dawson  to  make  his 
computation  upon,  in  order  to  secure  a  better  bar¬ 
gain  than  they  otherwise  could.  The  list  which  was 
used  was  made  out  long  before  the  parties  came  to¬ 
gether,  and  entirely  independent  of  that  fact,  for  the 
purpose  of  having  the  opinion  of  Mr.  Dawson  as 
consulting  actuary  with  regard  to  the  condition  of 
the  company.  And  the  same  is  true  with  respect  to 
the  computation  based  upon  it,  except  only  as  to  the 
extensions  for  the  July  business.  It  is  impossible 
from  this  to  make  out  anvthing  like  intended  fraud. 

“Admitting  this  to  be  so,  however,  the  plaintiffs 
contend,  that  knowing  that  reliance  was  being  placed 
upon  the  list,  the  officers  of  the  defendant  company 
were  bound  to  see  that  it  was  correct,  and  are  to  be 
judged  the  same  as  though  they  asserted  that  it  was ; 
of  which,  if  they  had  no  actual  knowledge,  they  are 
convicted  of  such  recklessness  as  amounts  to  fraud. 
It  is  no  doubt  true,  that  a  false  statement,  recklessly 
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made ,  without  knowledge  of  its  truth  or  falsity , 
is  the  equivalent  of  actual  fraud ,  being  the  same  in 
effect  as  if  uttered  knowingly.  Story,  Eq.  Juiris,  Sec. 
193 ;  Cooper  v.  Schlesinger,  111  U.  S.  148,  28  L.  Ed. 
382;  Hindman  v.  Bank,  112  Fed.  931;  Kinjiber  v. 
Young,  137  Fed.  744.  Care  must  be  taken ,  however, 
in  enforcing  this  ride ;  having  regard  to  the  alter¬ 
native  for  which  it  stands.  It  is  not  every  misstate¬ 
ment  that  amounts  to  a  cheat  and  a  fraud,  j  These 
are  strong  terms,  implying  moral  obliquity,  <^nd  are 
not  to  be  lightly  applied.  To  be  so  characterised,  the 
statement  or  representation  must  not  only  he  un¬ 
true,  but  must  be  made  without  concern  whether  it  is 
or  not,  and  consideration  must  therefore  be  g\ven  to 
the  circumstances  under  which  it  is  made. 

“In  the  present  instance,  the  list,  with  regard  to 
which  reckless  misstatement  is  charged,  was  ojie — as 
already  observed — which  had  been  made  out  by  the 
defendants  for  use  in  their  business,  and  ivas\  relied 
upon  by  them  as  correct,  however  now  it  turns\out  to 
be  otherwise.  There  was  every  incentive  to  ijave  it 
represent  the  policies  as  they  actually  were,  arid  if  it 
did  not  they  were  self-deceived.  How  it  cam^  to  be 
in  the  shape  it  was,  or  in  what  way  errors  hac}  crept 
in,  is  not  shown.  According  to  the  plaintiffs  if  does 
not  matter,  absolute  verity  being  required.  But 
that  is  not  the  law.  In  the  shape  that  it  stc^od,  it 
constituted  a  part  of  the  records  of  the  company  and 
as  such  it  was  submitted  with  the  rest.  No  one  feeems 

i 

to  have  thought  it  necessary  to  verify  it,  whicjih  ad¬ 
mittedly  would  have  taken  from  one  to  two  weeks  to 
do.  That  the  officers  of  the  company  should  have 
suffered  it  to  be  relied  upon  without  verification, 
which  is  all  that  can  be  complained  of,  cannot  be 
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regarded  as  such  lieedlessness  of  consequences  as  to 
amount  to  fraud.  The  discrepancies  might  possibly 
be  made  the  basis  for  repudiating  or  being  relieved 
from  the  bargain,  but  no  blame  attaches  by  reason 
of  them,  such  as  is  necessary  to  make  out  the  present 
charge. ”  (Italics  supplied.) 

Another  leading  case  on  this  subject  is  Boulden  v. 
S til-well ,  100  Md.  543.  This  was  an  action  for  damages 
and  fraud.  It  appeared  that  plaintiff  who  was  secretary 
of  the  Structural  Iron  and  Steel  Co.  of  Baltimore  City, 
owned  215  shares  therein.  He  was  told  by  the  president 
of  the  company,  Stilwell,  that  he  was  going  to  sell  out  his 
stock  to  the  vice  president,  Leroux,  as  the  company  was 
going  to  fail.  Stilwell  handed  plaintiff  a  letter  stating 
that  he  had  sold  his  stock  to  Leroux.  The  vice  president, 
Leroux,  told  plaintiff  that  he  was  going  to  buy  the  presi¬ 
dent’s  stock  as  the  business  was  not  productive  enough 
to  pay  three  salaried  officers.  The  books  were  in  such 
condition  that  plaintiff  could  not  tell  at  that  time  what 
the  condition  of  the  company  was,  and  he  sold  his  stock 
to  the  vice  president.  The  president  also  told  plaintiff 
that  the  vice  president  would  vote  plaintiff  out  of  his 
office.  There  appeared  to  have  been  some  concerted  ac¬ 
tion  between  Stilwell  and  Leroux  to  get  plaintiff  out  of 
the  company.  A  judgment  for  defendant  was  affirmed 
by  the  appellate  court,  which  in  deciding  the  case  said 
in  part  (p.  610) : 

“When  the  decision  in  McAleer  v.  Horsey  (35  Md. 
439),  was  rendered  it  was  there  said  that  we  then 


had  for  our  guidance  no  express  decision  of  this 
court  upon  several  points  involved ;  but  that  decision 
has  ever  since  been  regarded  as  a  notable  Contribu¬ 
tion  to  the  learning  upon  this  subject,  a^id  later 
cases  have  covered  almost  every  point  likely!  to  arise 
in  such  actions.  Most  of  these  decisions  have  been 
made  in  cases  where  damages  were  claimed  as  the 
result  of  purchases  induced  by  false  and  frqudulent 
representations  but  there  can  be  no  good  reason  why 
sales  so  induced  and  resulting  in  damage  should  not 
be  governed  by  the  same  principles,  and  these  have 
been  so  applied  in  this  state  in  Byrd  v.  R^utman, 
supra .  In  McAleer  v.  Horsey,  Judge  Miller  ob¬ 
served  that,  ‘neither  the  common  law  nor  aiiy  code 
of  human  laws  seeks  to  enforce  the  rule  of  [perfect 
morality  declared  by  Divine  authoritv  which  ac- 
knowledges  as  its  one  principle  the  duty  of  doing  to 
others  as  we  would  that  others  should  do  to  jus,  and 
which  by  consequence  absolutely  excludes  ahd  pro¬ 
hibits  all  cunning  and  craft  or  astuteness  practiced 
bv  anv  one  for  his  own  exclusive  benefit.  And  it 

v  * 

hence  follows  that  a  certain  amount  of  selfish  cun¬ 
ning  passes  unrecognized  by  courts  of  justice,  and 
that  a  man  may  procure  to  himself  in  his  dealings 
with  others  some  advantages  to  which  he  has  no 
moral  right  but  to  which  he  may  succeed  in  estab- 
lishing  a  perfect  legal  title  \  In  determining  m  each 
case  whether  the  fraud  complained  of  is  onej  which 
falls  within  the  class  above  described  or  within  that 
other  class  which  courts  of  justice  will  recognize 
and  redress  ‘by  stepping  in  and  annulling  wljat  has 
been  done  or  rectifying  the  wrong  by  sustaining  an 
action  for  deceit7  we  must  be  governed  by  pertain 
precedents  and  rules  which  have  been  established 
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as  a  result  of  all  the  cases  and  which  in  general 
terms  may  be  stated  as  follows :  The  foundation  of 

• i 

the  action  is  actual  fraud  and  nothing  short  of  this 
will  suffice.  Consequently  a  misrepresentation  be¬ 
lieved  by  the  speaker  to  be  true  though  induced  by 
his  ignorance  or  negligence ,  will  not  sustain  an  ac¬ 
tion  for  deceit.  There  must  be  either  the  knowledge 
of  the  falsity  of  the  representation  or  such  reckless 
indifference  to  the  truth  in  making  it  as  is  held 
equivalent  to  actual  knowledge.  The  fraud  must  be 
material;  by  which  is  meant  that  without  it  the 
transaction  would  not  have  been  made.  It  must  be 
the  statement  of  an  alleged  existing  fact  or  facts 
and  not  merely  of  some  future  or  contingent  event 
or  an  expression  of  opinion  as  to  the  subject  of  the 
statement.  The  partv  to  whom  it  is  made  must  relv 
upon  iU  truth  and  must  have  the  right  as  a  person 
of  ordinary  business  prudence  to  rely  upon  it  ‘other¬ 
wise  it  is  his  own  folly  or  fault,  for  the  consequences 
of  which  he  cannot  ask  relief  of  the  law’;  and  finally 
there  must  be  damage  directly  resulting  from  the 
fraud.”  (Italics  supplied.) 

A  case  which  in  its  facts  is  very  similar  to  the  instant 
case  is  Reno  v.  Bull,  226  X.  Y.  546.  This  case  was  an  ac¬ 
tion  to  recover  damages  for  fraud  and  deceit,  bv  reason 
of  which  it  was  claimed  plaintiff  was  induced  to  pur¬ 
chase  50  shares,  each  of  the  par  value  of  $100,  of  the 
capital  stock  of  the  American  Oriental  Company,  a 
Maine  corporation.  There  was  a  verdict  for  plaintiff 
for  $6,000.  Defendants  appealed  to  the  appellate  divi¬ 
sion,  which  affirmed  the  judgment  of  the  trial  court,  but 
on  appeal  to  the  Court  of  Appeals  the  judgment  was 
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reversed  and  a  new  trial  was  ordered.  It  appeared  that 

i 

the  defendants  were  directors  of  the  corporation  which 
had  a  plant  which  cost  several  hundred  thousand  dol¬ 
lars,  for  refining  crude  oil,  located  on  San  Francispo  Bay 
in  the  State  of  California.  The  corporation  was  organ¬ 
ized  with  a  capital  of  $4,000,000,  $2,000,000  comrnpn  and 
$2,000,000  preferred,  and  $1,000,000  of  the  latter  it  was 
desirous  of  inducing  the  public  to  buy.  Through  Charles 
D.  Barney  &  Co.,  bankers,  of  New  York  and  Philadelphia, 
the  stock  was  offered  for  sale.  Prior  to  the  offering, 
Barney  &  Co.  prepared  a  circular  or  prospectus  Isigned 
by  the  directors,  consisting  of  a  letter  from  one  Ertz,  the 
president  of  the  corporation,  addressed  to  Barney  &  Co., 
which  contained  statements  as  to  the  capacity  \)f  the 

i 

plant,  probable  earnings  of  the  corporation  crude  oil 
supply  in  the  State  of  California,  advantages  in  securing 
trade  in  the  Orient,  and  large  dividends  that  would  be 

i 

received  by  holders  of  the  preferred  stock.  The  plaintiff 
who  purchased  the  stock  claimed  the  circular  tq  have 
been  false  in  the  following  statements:  (a)  that  thej  plant 
was  well  built,  fully  completed  and  had  a  capacity  of 
refining  2,000  barrels  of  crude  oil  per  day;  (b)  that  there 
was  an  abundance  of  crude  oil  in  the  State  of  California ; 
and  (c)  that  there  was  a  profitable  Oriental  market  for 
the  sale  of  the  refined  product;  also  by  reason  of  a  state¬ 
ment  made  by  Ertz  to  plaintiff  at  or  immediately  prior 

I 

to  the  time  he  purchased  the  stock,  to  the  effect  thjat  the 
corporation  would  begin  business  with  $l,000,00cj  cash 
capital.  In  the  course  of  the  opinion  in  this  ca^e  the 
court  said  (p.  145) : 
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“No  evidence  was  offered  at  the  trial  nor  was  the 
claim  there  made  upon  the  argument  before  us  that 
the  defendants  or  any  of  them  had  actual  knowledge 
of  the  alleged  false  statements  set  forth  in  the  cir¬ 
cular,  or  the  statement  made  by  the  president,  or 
that  they  had  any  connection  with  such  statements 
other  than  directors  of  the  corporation,  and  all  ex¬ 
cept  one  of  them  testified  at  the  trial  that  they  at  the 
time  the  circular  was  issued,  believed  the  statements 
therein  made  to  be  true.  The  action,  as  indicated, 
was  to  recover  for  fraud  and  deceit,  and  to  maintain 
it,  the  plaintiff  had  to  prove  that  the  defendants  as 
directors  had  adopted  and  authorized  Barney  &  Co. 
to  issue  the  circular  making  the  representations  al¬ 
leged;  that  such  representations  were  false;  that 
thev  knew  tliev  were  false ;  that  they  were  made  for 
the  purpose  of  deceiving  the  public;  and  that  he 
believing  the  same  to  be  true  made  the  purchase  and 
was  thereby  damaged;  in  other  words,  the  plaintiff 
had  to  prove,  as  this  court  has  recently  said,  ‘Repre¬ 
sentation,  falsity,  scienter,  deception  and  injury’. 
Ochs  v.  Woods,  221  X.  Y.  335,  117  N.  E.  305.  This 
rule  is  so  well  settled  in  this  state  that  the  citation 
of  authorities  seems  almost  unnecessary.  But  see 
the  following:  Oberlander  v.  Spiess,  45  N.  Y.  175; 
Meyer  v.  Amidon,  45  X.  Y.  169 ;  Wakeman  v.  Dailey, 
51  X.  Y.  27 ;  Arthur  v.  Griswold,  55  X.  Y.  400;  Salis¬ 
bury  v.  Howe,  87  X.  Y.  128;  Brackett  v.  Griswold, 
112  X.  Y.  454,  20  X.  E.  376;  Kountzev.  Kennedy,  147 
X.  Y.  124,  41  X.  E.  414;  Urtz  v.  X.  Y.  C.  &  H.  R.  R, 
Co.,  202  X.  Y.  170,  95  X.  E.  711;  Ochs  v.  Woods, 
.supra.  This  same  rule  prevails  in  other  jurisdic¬ 
tions.  Nash  v.  Minnesota  Title  Ins.  &  Trust  Co.,  163 
Mass.  574,  40  X.  E.  1039;  Cahill  v.  Applegarth,  98 
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Md.  493,  56  Atl.  794;  Boddy  v.  Henry,  113  Io^a,  462, 
85  N.  W.  771;  Kimber  v.  Young,  137  Fed.  744;  Tay¬ 
lor  v.  Ashton,  11  M.  &  W.  401 ;  Derry  v.  Peeljc,  L.  R. 
14  App.  Cas.  337.  The  jury  should  have  bee^i  so  in¬ 
structed.  The  trial  court  however  in  utteil  disre¬ 
gard  of  this  rule  said  to  the  jury  that  it  was  t^ie  duty 
of  the  defendants  when  they  as  directors  of  the  cor¬ 
poration  approved  of  the  circular,  to  know  tli^  truth 
of  the  facts  stated  therein,  and  if  they  did  nqt  know 
whether  such  facts  were  true  thev  were  botind  to 
know  if  they  had  a  reasonable  opportunity  to  ascer¬ 
tain  the  same.  He  said : 
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It  is  their  duty,  before  they  allow^  these 
representations  to  be  made  to  the  public  j*  *  * 
to  know  the  facts  *  *  *  even  though  they  Relieve 
the  representations  to  be  true ;  *  *  *  If  they  had 
ample  time  to  know  *  *  *  they  are  bound  [*  *  *. 
In  other  words,  if  although  they  did  not]  know 
these  facts  and  did  not  know  them  to  be  filse,  if 
they  authorized  the  issuance  of  the  prosbectus, 
and  authorized  the  statements  to  be  made,  then 
they  are  liable,  *  *  *  if  in  the  exercise  of  ordinary 
care  in  the  conduct  of  the  business  they  would 
have  been  given  means  of  knowing  that  they  were 

V_7  »| 

false  *  *  *.  If  thev  authorized  a  false;  state- 

ment  to  be  made  when  by  common  prudence  and 
in  the  exercise  of  ordinary  care  they  coulcl  have 
discovered  that  these  representations  were  j  false, 
then  they  are  just  as  liable  as  if  they  had  actual 
personal  knowledge  that  they  were  false.’  ’j’ 

As  to  this  the  Court  of  Appeals  said: 

“When  the  instructions  thus  given  are  subjected 
to  the  rule  above  stated,  it  at  once  becomes  appar¬ 
ent  that  the  same  were  erroneous.  Erroneous  be- 
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cause  there  was  substituted  as  the  test  of  defen¬ 
dants’  liability  negligence,  instead  of  a  purpose  to 
deceive.  Negligence  and  fraud  are  not  synonymous 
terms;  nor  in  legal  effect  are  they  equivalent  terms. 
Fraud  presupposes  a  wilful  purpose  resorted  to 
with  intent  to  deprive  another  of  his  legal  rights.  It 
is  positive  in  that  the  purpose  concurs  with  the  act 
designedly  and  knowingly  committed.  Negligence, 
whatever  be  its  grade,  does  not  include  a  purpose  to 
do  a  wrongful  act.  It  may  be  some  evidence  of  but 
is  not,  fraud.  Gardner  v.  Heart t,  3  Denio,  232.  Fraud 
always  has  its  origin  in  a  purpose  but  negligence  is 
an  omission  of  duty,  minus  a  purpose.  People  v. 
Camp,  66  Hun.  531,  21  N.  V.  S.  741;  Reming  v. 
Metropolitan  St.  Ry.  Co.,  157  Mo.  477,  57  S.  W.  268 ; 
Cleveland  R.  R.  Co.  v.  Miller,  149  Ind.  49*0,  49  N.  E. 
445.  This  distinction  is  clearly  pointed  out  in 
Kountze  v.  Kennedy,  supra ,  147  N.  Y.  129,  41  N.  E. 
414,  the  court  saving: 

“  ‘Mis judgment,  however  gross  or  want  of 
caution,  however  marked,  is  not  fraud.  Inten¬ 
tional  fraud,  as  distinguished  from  a  mere  breach 
of  duty,  the  omission  to  use  due  care  is  an  essen¬ 
tial  factor  in  an  action  for  deceit’. 

“But  it  is  suggested  by  counsel  for  respondent 

that  this  distinction  and  the  ‘ancient  rule  of  scienter’ 

in  actions  for  deceit  has  been  changed  by  this  court. 

Downey  V.  Finucane,  205  N.  Y.  251,  98  N.  E.  391.  In 

this  he  is  mistaken.  It  was  not  the  intention  of  this 

court  in  the  Downey  Case  to  overrule  prior  decisions 

of  the  court  as  to  what  was  necessarv  to  be  estab- 

* 

lished  in  order  to  recover  for  fraud  and  deceit.  No 
such  question  was  presented,  considered  or  passed 


85 


upon.  There  the  defendants  were  held  liable  for  the 
acts  of  one  Fenn,  not  upon  the  ground  thatjhe  was 
a  co-director  but  because  defendants  had  m^de  him 
their  agent  as  the  manager  of  a  syndicate  *!*  *. 

“In  the  instant  case  defendants,  in  approving  the 
circular  and  authorizing  Barney  &  Co.  to  oiffer  the 
stock  for  sale,  acted  solely  for  the  corporation.  They 
were  not  members  of  a  syndicate  to  promote  tjhe  sale 
nor  were  they  nor  any  of  them  underwriters!  of  the 
stock  offered  to  the  public.  So  far  as  they  wepre  con¬ 
cerned  the  corporation  alone  was  interested' in  the 
sale.  Barney  &  Co.  was  its  agent  and  not  th<i  agent 
of  the  defendants.’ 9 

I 

I 

I 

i 

The  principle  under  discussion  was  recognized  and  ap¬ 
plied  in  the  case  of  Kountze  v.  Kennedy ,  147  N.  Y.  |l24,  in 
the  course  of  which  the  court  speaking  by  Chief  justice 
Andrews  said  (p.  129) :  j 

“The  gravamen  of  the  action  is  actual  frahd  and 
nothing  less  will  sustain  it.  The  representation 
upon  which  it  is  based  must  be  shown  not  only  to 
have  been  false  and  material  but  that  the  defendant 
when  he  made  it  knew  that  it  was  false,  or  not  know¬ 
ing  whether  it  was  true  or  false  and  not  caring  what 
the  fact  might  be,  made  it  recklessly,  paying  no 
heed  to  the  injury  which  might  ensue.  Misjudg- 
ment,  however  gross  or  want  of  caution,  however 
marked,  is  not  fraud.  Intentional  fraud,  ais  dis¬ 
tinguished  from  a  mere  breach  of  duty,  or  the! omis¬ 
sion  to  use  due  care,  is  an  essential  factor  in  ^n  ac¬ 
tion  of  deceit.  The  man  who  intentionally  deceives 
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another  to  liis  injury  should  be  legally  responsible 
for  the  consequences.  But  if  through  inattention, 
want  of  judgment,  reliance  upon  information  which  a 
wiser  man  might  not  credit,  misconception  of  the 
facts,  or  of  his  moral  obligation  to  inquire,  one 
makes  a  representation  designed  to  influence  the 
conduct  of  another  and  upon  which  the  other  acts 
to  his  prejudice,  yet  if  the  misrepresentation  was 
honestly  made,  believing  it  to  be  true,  wiiatever 
other  liability  he  mav  incur  he  cannot  be  made  lia- 
ble  in  an  action  for  deceit;  *  *  *  While  the  common 
lawv  action  of  deceit  furnishes  a  remedy  for  fraud 
w’hich  ought  to  be  preserved,  w*e  think  it  should  be 
kept  within  its  ancient  limits  and  should  not  by 
construction  be  extended  to  embrace  dealings  v’hich 
however  unfortunate  they  might  have  proved  to  one 
of  the  parties,  were  not  induced  by  actual  fraud  on 
the  part  of  the  other.’ ’ 

The  case  of  Cahill  v.  Apple  garth,  98  Md.  493,  v’as  an 
action  for  deceit  brought  by  the  appellee  against  the 
appellant  to  recover  damages  sustained  by  the  former 
by  reason  of  the  purchase  of  thirty  shares  of  stock  of 
the  South  Baltimore  Bank  from  appellant.  The  alleged 
false  representations  and  statements  relied  on  in  the 
declaration  were  that  the  appellant  who  w^as  a  stock¬ 
holder,  director  and  president  of  the  bank,  said  it  was 
in  a  prosperous  condition  and  making  money;  that  none 
of  the  stock  v~as  on  the  market  but  defendant  was 
anxious  to  have  the  plaintiff  connected  with  the  bank  as 
a  stockholder  and  director,  and  if  he  heard  of  anv  of  the 
stock  for  sale  he  would  advise  the  plaintiff;  that  later 


1 


c 


i 


87 


defendant-  informed  him  that  he  had  heard  of  n  small 
block  of  stock  for  sale  and  had  purchased  it  for  plaintiff 
at  $23.50  per  share,  and  was  afraid  to  take  time  jto  con¬ 
sult  with  plaintiff  for  fear  some  other  person  might  buy 
it,  as  it  was  then  worth  on  the  market  $25  per  share.  It 
is  further  alleged  that  plaintiff  did  not  have  time  to  ex¬ 
amine  the  stock  market  or  the  condition  of  the  batik,  and 
took  the  stock.  The  president  reminded  him  tl^at  the 
defendant  was  the  president  of  the  bank  and  familiar 
with  its  affairs  and  would  have  taken  the  stock  liimself 
but  wanted  the  plaintiff  connected  with  the  bank;  that 
he,  the  president,  knew  what  he  was  talking  ab^ut,  as 
he  had  been  connected  with  the  bank  a  long  time.  It  is 
alleged  that  the  said  statements  made  by  the  defendant 

°  j 

to  the  plaintiff  were  false  and  known  to  the  defendant 
at  the  time  to  be  false  or  were  made  by  him  with  k  reck¬ 
less  disregard  of  their  truth  or  untruth,  and  made  for 
the  purpose  of  deceiving  plaintiff.  Verdict  for  plaintiff 
and  defendant  appeals.  Reversed. 

After  submitting  to  the  jury  to  find  whether ;  at  or 
before  the  sale  the  defendant  being  a  director  andjpresi- 
dent  of  the  bank  and  a  member  of  its  finance  and  book 
committees,  as  an  inducement  to  the  plaintiff  to  bdy  said 
stock,  made  representations  to  him  concerning  the  finan¬ 
cial  condition  of  the  bank,  etc.,  or  as  to  the  real  Owner¬ 
ship  of  the  30  shares  which  representations  in  wljole  or 
in  material  part  were  false  in  fact,  the  court  charged  as 
follows:  “And  were  either  known  to  the  defendant  to 
be  false  or  by  the  exercise  of  ordinary  care  (that  is,  such 
care  as  might  reasonably  be  expected  by  an  ordinarily 
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prudent  and  intelligent  bank  president  under  the  cir¬ 
cumstances)  ought  in  your  judgment  to  have  been  known 

bv  him  to  be  false.  ” 

* 

Boyd,  J.,  after  referring  to  several  Maryland  de¬ 
cisions,  said: 

“We  have  thus  referred  to  some  of  the  principal 
actions  for  deceit  that  have  been  in  this  court.  Some 
of  them  present  facts  which  are  quite  analogous  to 
those  now  before  us  but  none  of  them  go  so  far  as 
this  instruction  of  the  court  which  left  to  the  jury 
to  find  either  that  the  representations  were  known 
bv  the  defendant  to  be  false  or  bv  the  exercise  of 
ordinary  care  ought  in  the  judgment  of  the  jury  to 
have  been  known  bv  him  to  be  false.  In  other 
words,  the  jury  was  not  only  required  to  find  that 
the  defendant  did  know  that  they  were  false  but 
the  only  substitute  for  that  knowledge  (which  must 
generally  be  shown  in  actions  for  deceit)  required 
bv  the  instruction  was  the  negligence  of  the  defen- 
dant  in  not  knowing  his  representations  to  be  false, 
for  that  is  what  it  amounts  to.  In  Robertson  v. 
Parks  it  was  said  to  be  sufficient  ‘if  the  statement 
be  made  for  a  fraudulent  purpose  and  without  a 
bona  fide  belief  in  its  truth  by  the  defendant’;  and 
in  Weaver  v.  Shriver  the  alternative  stated  bv  this 
court  was  that  the  defendant  made  the  representa¬ 
tions,  ‘with  a  reckless  disregard  of  their  truth  or  un¬ 
truth’;  and  in  Phelps  v.  Railroad  Co.,  ‘that  he  had 
no  reasonable  ground  to  believe  them  to  be  true  at 
the  time’.  But  in  such  cases  tvhen  the  plaintiffs 
have  been  permitted  to  recover  without  proving  ac¬ 
tual  knowledge  on  the  part  of  the  defendants  there 
have  been  conditions  which  at  least  showed  a  moral 


89 


delinquency  and  yiot  merely  a  lack  of  knowledge  by 
reason  of  the  fact  that  the  defendant  had  r\ot  exer¬ 
cised  ordinary  care  in  connection  with  his  duties  to 
inform  himself  of  the  real  facts .  There  ate  many 
cases  elsewhere  to  the  effect  that  such  an  alternative 
as  was  given  in  this  instruction  cannot  be  alljowed  in 
an  action  for  deceit.  In  Kountze  v.  Kennedy,  147 
N.  Y.  124,  41  N.  E.  414,  it  was  said:  ‘The  gravamen 
of  the  action  is  actual  fraud  and  nothing  lpss  will 
sustain  it.  The  representation  upon  whicjh  it  is 
based  must  be  shown  not  only  to  have  been  fRlse  and 
material  but  that  the  defendant  when  he  ijnade  it 
knew  that  it  was  false  or  not  knowing  whether  it 
was  true  or  false,  and  not  caring  what  the  facts 
might  be,  made  it  recklessly,  paying  no  heed  to  the 
injury  which  might  ensue.  Mis  judgment,  howrever 
gross,  or  want  of  caution,  however  markedj  is  not 
fraud.  Intentional  fraud,  as  distinguished  from  a 
mere  breach  of  duty,  or  the  omission  to  use  dijie  care, 
is  an  essential  factor  in  an  action  for  deceit.  ’  In 
Nash  v.  Minnesota  Title  Co.,  163  Mass.  574,  4j)  N.  E. 
1030,  the  court,  after  quoting  from  Derry  vl  Peek, 
14  App.  Cas.  337,  said: 

“  ‘It  is  clear  that  by  the  law  of  England,  mere 
ignorance  or  negligence  or  stupidity  on  tile  part 
of  the  person  making  the  representation  dbes  not 
constitute  fraud,  if  he  intends  honestly  to  tiell  the 
truth,  although  his  statements,  understood  Record¬ 
ing  to  their  seeming  meaning  may  be  ever  90  mis¬ 
leading/  See  also,  as  reflecting  on  this  question, 
although  w^e  do  not  adopt  all  that  is  said  iii  cases 
cited,  Boddy  v.  Henry  (Iowa),  85  N.  W.  771  ;j  Crow- 
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ell  v.  Jackson,  53  N.  J.  Law  656,  23  Atl.  426;  Upton 
v.  Vail,  6  Johns,  183;  Trimble  v.  Keid,  97  Ky.  713, 
31  S.  W.  861. 

“The  general  rule  undoubtedly  is  that  in  actions 
for  deceit  there  must  be  knowledge  of  the  falsity  by 
the  party  making  the  representations  and  hence 
scienter  must  be  expressly  alleged  and  proven  or 
there  must  be  such  allegations  and  proof  as  import 
knowledge.  There  are  apparent  exceptions  to  that 
rule  but  they  are  for  the  most  part  more  apparent 
than  real.  If  the  party  does  not  bona  fide  believe  in 
the  truth  of  the  statement  made  by  him  or  if  he  pre¬ 
tends  to  have  knowledge  of  what  he  speaks  which  he 
must  have  known  that  he  did  not  have ,  or  was 
utterly  indifferent  and  reckless  as  to  whether  it  was 
true  or  had  no  reasonable  ground  to  believe  it  was, 
or  falsely  asserts  a  material  fact  to  be  true  of 
his  own  knowledge,  and  such  representation  be  made 
for  a  fraudulent  purpose,  and  he  thereby  induces  an¬ 
other  to  act  to  his  prejudice,  he  commits  a  fraud 
which  ivill  sustain  an  action  for  deceit.  But  this  in¬ 
struction  goes  much  further  and  holds  the  defendant 
responsible  for  a  failure  to  know  what  in  the  judg¬ 
ment  of  the  jury  he  ought  to  have  known  if  he  had 
exercised  ordinary  care,  which  is  defined  to  be  such 
as  might  reasonably  be  expected  of  an  ordinarily 
prudent,  intelligent  bank  president  under  the  cir¬ 
cumstances.  In  short,  if  a  bank  president  actually 
believes  that  the  bank  is  prosperous  and  solvent  and 
that  his  stock  is  worth  par,  and  he  so  represents  to 
another  and  thereby  induces  him  to  purchase  it,  his 
conduct  is  to  be  branded  as  fraudulent,  because  he 
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has  been  negligent  and  is  to  be  held  liable  in  an 
action  for  deceit  which  can  only  be  sustained  when 
there  is  fraud,  on  the  theory,  not  that  he  njiust  but 
ought  to  and  could  have  known  that  what  j  he  said 
was  false.  If  that  can  be  done  then  if  a  cashier  em¬ 
bezzle  funds  of  a  bank  and  conceals  his  defalcations 
from  the  president  and  the  latter  in  ignorance  of 
the  act  of  the  cashier,  represents  his  stodk  to  be 
worth  par,  and  induces  another  to  purchase  some 
part  of  it,  this  form  of  action  could  be  sustained 
against  the  president  if  the  jury  thought  he  ought 

to  have  known  of  the  defalcation  bv  the  exdrcise  of 

* 

ordinary  care.  A  bank  officer  may  be  and  generally 
is  liable  for  his  want  of  reasonable  care,  or  in  other 


words,  for  his  negligence  but  it  does  not  foil 


ow  that 


he  has  been  guilty  of  fraud  or  that  he  can  be  sued 
in  a  form  of  action  that  depends  upon  fraud  for  its 
foundation’ ’  *  *  *  (Italics  supplied.) 


The  case  of  Donnelly  v.  Baltimore  Trust  &  Guarantee 
Co.,  61  Atl.  (Md.)  301,  was  an  action  for  deceit  jbrought 
by  the  appellant  against  the  appellee  for  alleged  fraudu¬ 
lent  misrepresentations  in  a  circular  issued  by  the  appel¬ 
lee,  offering  for  sale  certain  bonds  of  the  Nashville  Rail¬ 
way.  Judgment  for  defendant  and  plaintiff  appeals. 
Affirmed.  S 

It  appears  that  the  railway  company,  after  sojne  con¬ 
solidation,  issued  bonds  and  executed  a  mortgages  to  the 
trust  company  to  secure  them.  The  trust  company  of¬ 
fered  the  bonds  for  sale  by  a  circular,  and  appellant 
purchased  seven  bonds,  paying  par  and  accrued  interest, 
less  a  commission  of  %  per  cent  allowed  him.  T)ie  rail- 
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way  company  defaulted  in  the  second  interest  payment 
and  was  placed  in  the  hands  of  a  receiver.  Appellant 
sold  his  bonds  at  78%  cents  on  the  dollar.  He  now  seeks 
to  recover  the  difference,  with  interest. 

Boyd,  J.,  takes  up  and  considers  the  several  alleged 
false  representations  set  forth  in  the  circular,  and  relied 
upon  by  appellant : 

1.  “We  own  and  offer  part  of  an  issue  of  the  first  con¬ 
solidated  mortgage  50-year  5  per  cent  gold  bonds  of  the 
Nashville  Railway  Co.  of  Nashville,  Tennessee/ ’  As  to 
this  the  court  said:  “We  find  nothing  in  the  evidence  of 
Mr.  Donnelly  suggesting  that  he  thought  that  the  appel¬ 
lee  was  the  actual  owner  in  its  own  right  of  all  the  bonds 
to  be  sold  or  that  this  statement  in  any  way  influenced 
him  to  make  the  purchase  *  *  *  He  must  have  known 
that  the  circular  meant  that  the  appellee’s  ownership 
wras  as  trustee,  and  that  it  had  the  sole  control  of  the  sale 
of  the  bonds.” 

2.  The  next  representation  complained  of  is  as  to  the 
mileage.  The  circular  states  that  of  each  of  the  three  rail¬ 
ways,  including,  “Total  mileage  at  present  66.02.”  The 
court  said,  “It  is  true  that  there  are  not  66.02  miles  of 
streets  in  the  City  of  Nashville  occupied  by  them  but 
there  is  no  contradiction  of  the  evidence  that  if  there 
are  double  tracks  of  a  railwav  in  a  citv,  distant  a  mile 
from  one  point  to  another,  the  mileage  is  counted  as  2 
miles  *  *  *  If  as  the  witnesses  say,  it  is  the  usual 
way  of  stating  the  mileage  of  a  street  railway,  it  is  the 
proper  wray  to  describe  it.” 
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3.  The  circular  states,  “The  railway  company1  is  the 

i  I 

sole  owner  of  the  capital  stock  of  the  Cumberland  Elec¬ 
tric  Light  &  Power  Co.,  and  all  of  the  shares  of  tlie  said 
company  are  deposited  with  the  trustee  as  additional 
security  for  the  bond  issue.’ ’  The  court  said  as  t|>  this: 
“It  is  true  that  the  railway  company  was  not  technically 
the  owner  of  the  stock,  and  the  laws  of  Tennessee  pro¬ 
hibit  a  street  railway  company  from  owning  the  stbck  of 
such  company.  Mr.  Davidson  testified  *  *  *  that  |  when 
he  prepared  the  circular  he  had  overlooked  the  fact ;  but 
there  can  be  no  doubt  that  the  railway  company  was 
substantially  the  owner  of  the  light  and  power  company, 

i 

in  so  far  as  the  question  of  ownership  could  possibly  af¬ 
fect  the  value  of  the  bonds  offered  for  sale.  The  $tate- 
ment  that  all  of  the  shares  were  deposited  wit}i  the 
trustee  was  true  *  *  *  ”  | 

i 

4.  The  circular  stated  that  the  company’s  charted  was 

i 

perpetual  but  appellant  contends  that  this  representation 
was  false  by  reason  of  the  suppression  of  the  fact!  that 
there  was  then  pending  litigation  which  assailed  the 
validity  of  the  consolidation  of  which  it  either  had  actual 
knowledge  or  must  under  the  circumstances  be  held  to 
have  knowledge.  Then  the  court  called  attention  t<j>  the 
fact  that  this  was  based  on  the  opinion  of  competent  at- 

i 

torneys,  and  was  the  subject  of  a  letter  written  by  them 
which  was  incorporated  in  the  circular. 

The  court  said  (p.  306) :  | 

“This  court  has  in  substance  stated  the  same  doc¬ 
trine  a  number  of  times  but  the  latest  expressioh  of 
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it  is  in  Boulden  v.  Stilwell,  not  yet  published  in  our 
reports  but  to  be  found  in  60  Atl.  609,  where  it  is 
said,  ‘The  foundation  of  the  action  is  actual  fraud 
and  nothing  short  of  this  will  suffice.  Consequently 
a  misrepresentation  believed  by  the  speaker  to  be 
true,  though  induced  by  his  ignorance  or  negligence, 
will  not  sustain  an  action  for  deceit.  There  must  be 
either  knowledge  of  the  falsity  of  the  representation 
or  such  reckless  indifference  to  truth  in  making  it  as 
is  held  equivalent  to  actual  knowledge.’  See,  also, 
Cahill  v.  Applegarth,  98  Md.  493,  56  Atl.  794,  and 
cases  there  cited.  Of  course,  the  law  does  not  ex¬ 
cuse  a  person  in  all  cases  merely  because  he  relied 
on  the  opinion  of  his  attorney;  but  he  is  not  liable 
in  this  form  of  action  which  has  as  its  basis  actual 
fraud  when  he  acted  on  the  opinion  of  his  attorneys 
in  making  the  statement,  if  he  did  so  honestly.  In 
Derry  v.  Peek,  14  App.  Cas.  337,  Lord  Hershell  thus 
explained  what  is  meant  by  a  statement  made  reck- 

lesslv  or  without  care:  ‘To  make  a  statement  care- 
•> 

less  whether  it  be  true  or  false,  and  therefore  with¬ 
out  any  real  belief  in  its  truth  appears  to  me  to  be 
an  essentially  different  thing  from  making,  through 
want  of  care,  a  false  statement  which  is  neverthe¬ 
less  honestly  believed  to  be  true.’  So,  without  fur¬ 
ther  discussion  of  it,  we  are  of  the  opinion  that  there 
was  no  legallv  sufficient  evidence  tending  to  show 
fraud  in  this  representation  to  justify  the  submis¬ 
sion  of  it  to  the  jury.” 


Upon  the  whole  case,  the  court  discusses  at  length  the 
cases  of  Cahill  v.  Applegarth,  Kountze  v.  Kennedy, 
Derry  v.  Peek,  and  other  cases,  and  concludes  with  this 
observation  (p.  313) : 
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4 ‘These  cases  are  in  accord  with  our  owii  deci¬ 
sions,  particularly  those  of  Cahill  v.  Applegaifth  and 
Boulden  v.  Stilwell,  the  latest  expression  pn  the 
subject,  and  in  some  respects  the  most  analogous  to 
the  one  now  before  us  *  *  *  In  Cahill  v.  j^pple- 
garth  we  were  also  careful  to  distinguish  between 
actions  of  deceit  and  those  in  contract  or  brought 
to  rescind  contracts.  We  are  of  opinion  that  the  un¬ 
contradicted  evidence  (and  by  that  we  mean  the 
proof  as  to  the  investigations  made,  reports  re¬ 
ceived,  reasons  inducing  the  appellee  to  mate  the 
statements,  etc.)  justified  the  court  under  tble  law 
applicable  to  this  form  of  action  in  refusing  tjo  sub¬ 
mit  the  case  to  the  jury.  When  a  defendant  cofiimits 
an  act  the  law  declares  to  be  fraudulent  he  mus|t  take 

i 

the  consequences  when  brought  into  court  on  such  a 
charge.  But  if  the  law  is  to  give  its  approval  tjo  and 
encourage  good  character  it  should  not  be  too  (ready 
to  obliterate  the  distinction  between  a  good  pnd  a 
bad  character  by  leaving  it  to  a  jury  to  determine 
whether  a  defendant  had  reasonable  ground  f<^r  his 
belief  (regardless  of  what  the  defendant  thpught 
and  believed)  and  if  they  find  in  the  negative,  to 
convict  him  of  deceit  when  the  facts  that  arb  not 
disputed  show  to  the  court  that  he  had  reasonable 
ground  for  his  belief  in  the  truth  of  what  he  said. 
Especially  is  this  so  in  a  case  like  this,  wherp  the 
facts  upon  which  the  defendant  relied  were  obtained 
after  a  thorough,  and  so  far  as  the  record  show£,  an 
honest  investigation.  *  *  *”  j 

I 

I 

Numerous  other  cases  might  be  cited  in  support  of 
this  principle.  A  few  of  them  which  are  simila^,  or 
somewhat  similar,  in  their  facts  to  the  instant  easel  are 

'  i 

I 

| 
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as  follows:  Boddy  v.  Henry ,  113  Iowa  462;  Duff  v.  Wil¬ 
liams,  85  Pa.  490;  Furnas  v.  Friday ,  102  Ind.  129;  John¬ 
son  v .  Holderman,  30  Idaho  691;  Lovelace  v.  Suter,  93 
Mo.  App.  429;  Newhcdl  v.  Ward  Baking  Co.,  240  Mass. 
434;  Palmberg  v.  City  of  Astoria,  112  Or.  353;  Parker  v. 
Herron ,  30  Idaho  327;  Bay  County  Sav.  Bk.  v.  Hutton, 
224  Mo.  42 ;  Ramsey  v.  Reynierson,  200  Ky.  625 ;  Sharkey 
v .  Burlingame.  131  Or.  185,  282  Pac.  546. 

This  principle  was  recognized  and  applied  by  the  Su¬ 
preme  Court  of  the  District  of  Columbia  in  a  case 
in  which  the  evidence,  in  so  far  as  this  particular  point 
was  involved,  was  substantially  identical  with  the  evi¬ 
dence  in  the  instant  case.  Schaefer  v.  New  York  Title 
and  Mortgage  Co.,  61  W.  L.  R.  322.  In  that  case,  Mr. 
Justice  Luhring  in  charging  the  jury  said  as  to  this  ques¬ 
tion  (p.  324) : 

“I  will  now  read  defendant’s  prayer  No.  12,  which 
I  have  granted. 

“  ‘The  jury  are  instructed  that  if  they  should 
find  that  George  S.  Parsons,  solicitor  of  the  de¬ 
fendant  company,  when  he  made  the  inspection  of 
the  title  plant  of  the  Capitol  Title  and  Guarantee 
Company  in  Baltimore  did  not  use  that  degree  of 
care  which  would  have  been  used  by  a  reasonably 
careful  and  prudent  person  under  the  circum¬ 
stances  disclosed  by  the  evidence  in  this  case, 
nevertheless  if  thev  further  find  that  the  said 
Parsons  at  the  time  he  made  the  representations  in 
the  letter  of  June  21,  1928,  honestly  believed  the 
said  representations  to  be  true  and  had  reasonable 
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grounds  for  believing  them  to  be  true,  their  ver¬ 
dict  should  be  for  the  defendant,  New  York  Title 
and  Mortgage  Company,  even  though  they  should 
find  that  said  representations  have  been  proyed  to 
be  untrue.  ’ 


“If  from  all  these  facts  and  circumstanced  you 
find  that  Parsons  knew  that  the  representation^  con¬ 
cerning  the  title  plant  were  false  or  that  the  nature, 
character  and  extent  of  this  inspection  and  examina¬ 
tion  were  not  such  as  to  reasonably  justify  or  fcirm  a 
reasonable  basis  or  ground  for  a  belief  in  the  truth 
of  the  representations  made  concerning  the  plajnt  in 
the  Parsons’  letter,  then  you  will  be  warranted  in 
finding  that  such  representations  were  made  w|ith  a 
fraudulent  intent.  On  the  other  hand,  if  you]  find 
that  such  representations  were  honestly  made  ih  the 
belief  that  they  were  true  and  that  this  insx^ection 
and  examination  reasonably  justified  and  foraged  a 
reasonable  basis  for  such  belief,  then  you  can|  not 
find  that  such  representations  were  made  jwith 
fraudulent  intent  and  your  verdict  should  be  foy  the 
defendant.”  i 


The  court  in  that  case  also  charged  the  jury : 

“It  is  important  that  the  party  making  the  repre¬ 
sentations  knew,  or  had  reason  to  know,  that  |  the 
representations  he  was  making  at  the  time  were 
false,  so  as  to  supply  this  necessary  element  of  ac¬ 
tionable  fraud.  ’  ’  I 

I 

In  Schaefer  v.  Neiv  York  Title  and  Mortgage  Co., 
supra,  there  was  a  verdict  for  the  defendant,  and  pl|ain- 


i 

i 

i 


i 
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tiff  filed  a  motion  for  a  new  trial.  In  overruling  the  mo¬ 
tion  for  a  new  trial,  Mr.  Justice  Lullring  filed  an  opinion, 
which  is  reported  in  61  AY.  L.  R.  674.  This  opinion  is  an 
admirable  exposition  of  the  law  applicable  to  this  case, 
and  fully  supports  our  contention.  For  the  convenience 
of  the  court  the  pertinent  portion  of  the  opinion  is 
printed  as  an  appendix  to  this  brief. 

Assuming  for  the  purpose  of  this  argument  that  the 
evidence  warranted  the  finding  that  the  inspection  of  the 
plant  by  Parsons  was  not  as  thorough  as  it  might  have 
been,  nevertheless,  under  the  well  established  law  of  de¬ 
ceit,  as  shown  bv  the  cases  which  have  been  cited  and 
discussed,  the  court  was  palpably  in  error  in  excluding 
from  this  case  the  question  whether  at  the  time  the  rep¬ 
resentations  were  made  Parsons  honestlv  believed  them 
to  be  true  and  had  reasonable  ground  for  such  belief. 

As  touching  upon  the  good  faith  of  Parsons,  it  should 
be  borne  in  mind  that  Parsons  testified  that  before  he 
wrote  the  letter  of  June  21,  1928,  lie  was  present  at  a 
conference!  in  Xew  York  on  April  17,  1928,  at  which  time 
Earnest  said  he  had  seen  the  plant  and  it  was  a  fine 
plant,  and  Weinstein  said  he  considered  it  the  finest  plant 
he  had  ever  seen.  (R.  265,  266.)  Likewise,  when  Par¬ 
sons  made  the  inspection  of  the  plant  in  Baltimore,  he 
saw  loose  leaf  volumes  containing  the  title  records,  saw 
about  twenty-five  or  thirty  men  and  women  engaged  in 
working  on  the  title  records,  received  from  Weinstein  a 
description  of  getting  the  plant  together,  and  how  the 
take-off  slips  were  made  out  at  the  Recorder’s  office  and 


transcribed  on  the  books  of  the  Capitol  Company].  (R. 
266,  267.)  He  was  given  information  regarding  t|ie  en¬ 
tries  in  the  books,  the  character  of  the  books  wjis  de¬ 
scribed  to  him  in  detail,  he  examined  several  of  the  books, 
he  inquired  how  a  chain  of  title  could  be  obtained  to  a 
given  lot  and  square,  and  Weinstein  showed  Parsops  the 
page  relating  to  the  particular  lot  and  described  hbw  he 
could  from  the  records  ascertain  the  record  title  bf  the 

I 

lot.  (R.  267,  268.) 

On  the  occasion  of  his  examination  of  the  plant  Par¬ 
sons  asked  Weinstein  how  far  the  records  had  gone,  and 
was  told  that  they  had  been  taken  off  back  to  1900.  (R. 
268.)  Parsons  further  testified  that  the  plant  appeared 
to  him  to  be  a  very  excellent  plant,  the  best  he  had  seen, 
both  mechanically  and  in  its  adnptibilitv,  and  in  its  acces¬ 
sibility,  and  in  the  pains  which  they  had  taken  to  jcheck 
it  and  counter  check  it.  (R.  268,  269.)  j 

Before  going  to  Baltimore  Parsons  had  made  inlquiry 
of  one  of  the  title  attorneys  of  the  New  York  Company 
who  had  been  in  college  with  Weinstein  and  had  beeti  told 
that  Weinstein’s  reputation  was  excellent,  both  as  b  man 
and  as  a  lawyer.  (R.  278,  279.)  In  reaching  his  conclu¬ 
sions  about  the  title  plant  of  the  Capitol  Company  he 
relied  partly  upon  his  inspection  and  partly  upoh  the 
statements  made  to  him  by  Weinstein.  (R.  286,  287.) 

It  is  likewise  important  to  bear  in  mind  that  the  pur¬ 
pose  of  the  inspection  of  the  title  plant  of  the  Capitol 
Company  by  Parsons  and  Weaver  was  to  determine 
whether  the  New  York  Company  could  safely  enteij  into 
an  agency  contract  with  the  Capitol  Company.  (R.  &70.) 
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Whatever  may  be  said  on  the  question  as  to  whether 
the  inspection  of  Parsons  was  made  negligently  and  with¬ 
out  due  care,  nevertheless,  in  the  light  of  the  evidence 
and  the  applicable  principles  of  law,  it  can  not  be  said  as 
a  matter  of  law  that  from  the  statements  alone  an  intent 
to  deceive  could  be  implied.  The  witness  should  have  been 
permitted  to  testify  concerning  his  belief  regarding  the 
alleged  false  representations  which  are  at  the  foundation 
of  the  plaintiff’s  case.  The  question  whether  Parsons 
honestly  believed  the  statements  to  be  true,  and  had  rea¬ 
sonable  ground  for  believing  them  to  be  true  was  neces¬ 
sarily  one  for  determination  by  the  jury  and  should  have 
been  submitted  under  the  proper  instructions  requested 
by  the  defendant  New  York  Company.  It  is  therefore 
respectfully  submitted  that  the  trial  court  committed  re¬ 
versible  and  prejudicial  error  in  excluding  the  question 
of  Parsons’  good  faith  from  the  consideration  of  the 
jury. 

III. 

The  trial  court  erred:  (a)  in  denying  the  prayers  of  the 
New  York  Company  relative  (1)  to  the  rule  of  law 
that  fraud  can  never  be  presumed,  and  (2)  to  the 
proof  necessary  to  establish  fraud;  and  (b)  in  fail¬ 
ing  to  charge  the  jury  as  to  this  aspect  of  the  law. 

The  New  York  Company  by  its  prayers  Nos.  15,  16,  and 
19  sought  to  have  the  jury  instructed  that  fraud  is  never 
presumed,  that  the  burden  rests  upon  one  charging 
fraud  to  make  it  out  by  clear  and  convincing  evidence, 
and  that  if  the  motive  and  design  of  an  act  may  be  traced 
to  an  honest  and  legitimate  source  equally  as  to  a  corrupt 
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one,  the  former  ought  to  be  preferred.  These  prayers 
were  denied  and  exceptions  duly  noted.  (R.  402.)  j  The 
action  of  the  court  in  denying  these  prayers  was  assigned 
as  error.  (Assignments  of  Error  Nos.  11,  12,  apd  14, 
R,  23,  24.)  j 

That  the  principle  embodied  in  these  prayers  of  the 
New  York  Company  is  the  law,  is  obvious  from  thq  lan¬ 
guage  of  Chief  Justice  Alvey  in  Security  Investment  Co. 
v.  Garrett ,  3  App.  D.  C.  69,  in  which  it  is  said  (p.  76;) : 

“Actual  fraud  or  fraud  in  fact  can  never  bel  pre¬ 
sumed,  but  must  always  be  proved  by  the  partyj  who 
alleges  it;  and  if  the  motive  and  design  of  an  act 
may  be  traced  to  an  honest  and  legitimate  scjurce 
equally  as  to  a  corrupt  one,  the  former  ought  to  be 
preferred.” 

I 

To  the  same  effect  are  McDaniel  v.  Parish,  4  App.  ij).  C. 
213,  and  Warner  v.  Jackson,  7  App.  D.  C.  211.  | 

It  is  manifest  from  an  examination  of  the  coprt’s 
charge  to  the  jury  (R.  403-412  ;  413-415)  that  the  court 
failed  to  cover  this  aspect  of  the  law.  i 

It  is  therefore  submitted  that  the  trial  court  commijtted 

i 

error  in  denying  the  New  York  Company’s  prayers  rela¬ 
tive  to  the  rule  of  law  that  fraud  can  never  be  presumed 

I 

and  to  the  proof  necessary  to  establish  fraud,  and  in  fail¬ 
ing  to  charge  the  jury  as  to  this  aspect  of  the  law.  ! 

! 

CONCLUSION.  | 

It  is  respectfully  submitted  that  the  judgment  against 
the  New  York  Company  is  the  result  of  the  foregciing 
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errors  of  law  by  the  trial  court,  and  that  the  said  judg¬ 
ment  should  be  reversed  and  remanded,  with  directions  to 
grant  a  new  trial. 

Respectfully  submitted, 

George  P.  Hoover, 
i  James  C.  Rogers, 

Attorneys  for  Appella/ni. 

Washington,  D.  C., 

February  5,  1934. 
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APPENDIX. 

i 

In  Schaefer  v.  New  York  Title  and  Mortgage  Com¬ 
pany  (61  W.  L.  R.  674),  Mr.  Justice  Luhring  said  i|n  part: 

I 

‘ 4  This  is  an  action  for  deceit,  wherein  the  plaintiff 
seeks  to  recover  damages  on  account  of  alleged  false 
representations  made  by  the  defendant,  whi'ph,  the 
plaintiff  alleges,  induced  him  to  purchase  sljock  of 
the  Capitol  Title  and  Guarantee  Company,  an4  which 
he  claims  was  worthless.  There  was  a  trial  tjy  jury 
and  verdict  in  favor  of  the  defendant.  The  plaintiff 
files  motion  for  a  new  trial.  j 

“The  principal  grounds  for  the  motion  for  la  new 
trial  are  the  refusal  of  the  court  to  grant  players 
numbered  3  and  12  requested  by  the  plaintiff,  and 
the  giving  of  prayer  number  12  at  the  instajnce  of 
the  defendant.  j 

I 

| 

After  quoting  said  prayers  the  court  said:  j 

“The  following  portions  of  the  court’s  change  to 
the  jury  are  objected  to  as  erroneous : 

“  A.  ‘On  the  other  hand,  if  you  find  that  such  {repre¬ 
sentations  were  honestly  made  in  the  belief  that  they 
were  true  and  that  this  inspection  and  examination 
reasonably  justified  and  formed  a  reasonable  j  basis 
for  such  belief,  then  you  cannot  find  that  such  Repre¬ 
sentations  were  made  with  fraudulent  intenj;  and 
your  verdict  should  be  for  the  defendant.’ 

“B.  4  It  is  enough  if  it  be  false,  and  if  it  be  made 
recklessly,  and  without  an  honest  belief  in  its  |ruth, 
or  without  reasonable  ground  for  believing  it  to  be 
true  and  be  made  deliberately  and  as  a  positive  as¬ 
sertion,  or  in  such  way  as  to  give  the  person  to  yhom 
it  is  made  reasonable  ground  for  supposing  tljiat  it 
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was  meant  to  be  acted  upon,  and  has  been  acted  upon 
by  him  accordingly.  It  is  important  that  the  party 
making  the  representations  knew,  or  had  reason  to 
know,  that  the  representations  he  was  making  at  the 
time  were  false,  so  as  to  supply  the  necessary  ele¬ 
ment  of  actionable  fraud/ 

“Knowledge  of  the  falsity  of  the  representations 
and  intent  that  the  plaintiff  should  act  upon  them 
are  among  the  essential  elements  to  be  established 
by  the  plaintiff  in  an  action  of  deceit.  No  action  can 
be  maintained  for  a  naked  lie  without  intent  to  de¬ 
ceive.  The  wrongful  intent  may  be  inferred  (1) 
when  one  makes  a  representation  he  knows  to  be 
false;  or  (2)  which  he  does  not  believe  to  be  true; 
or  (3)  when,  having  no  knowledge  of  the  truth  or 
falsity  of  the  representations,  lie  yet  represents  it  to 
be  true  of  his  own  knowledge.  But  it  is  to  be  ob¬ 
served  that  knowledge  is  the  basis  of  the  inference, 
and  therefore,  in  a  logical  order  of  proof  the  plain¬ 
tiff  offers  evidence  to  establish  either  actual  know¬ 
ledge,  or  what  has  been  uniformly  held  to  be  tanta¬ 
mount  to  actual  knowledge,  constructive  knowledge 
of  the  falsity  of  the  representation.  When  it  is 
proven  that  the  defendant  actually  knew  that  the 
representation  was  false,  we  have  a  case  of  actual 
knowledge.  When  it  appears  that  the  defendant  had 
no  knowledge  of  the  falsity  of  the  representation, 
the  law  will  impute  knowledge  if  he  had  no  belief  in 
its  truth,  and  made  it  not  caring  whether  it  was  true 
or  false.  So  also  knowledge  mav  be  established  bv 
proof  that  the  defendant  made  the  representation  of 
his  own  knowledge,  when  in  fact  he  had  no  know¬ 
ledge  of  the  truth  or  falsity  of  the  representation. 
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4 ‘The  charge  of  the  court  and  the  instructions, 
given  and  refused,  must  be  examined  in  the  Jight  of 
the  facts  of  the  instant  case.  There  is  no  difficulty  in 
stating  the  general  and  fundamental  principles  of 
the  law  of  deceit.  It  is  in  the  application  cjf  these 
principles  to  the  facts  in  the  case  at  bar,  t^iat  the 
court  does  not  agree  with  the  learned  counsel  lor  the 
plaintiff.  j 

“The  court  at  the  very  outset  of  its  charge  to  the 
jury  stated  the  six  elements  necessary  to  constitute 
actionable  fraud.  These  elements,  as  thus  istated, 
are  first,  a  material  representation ;  second,  ithat  it 
be  false;  third,  that  the  defendant  (a)  knew 
false,  or  (b)  that  the  defendant  made  it  rec 
without  any  knowledge  of  its  truth  and  as  a  positive 
assertion ;  fourth,  that  the  defendant  made  the  repre¬ 
sentation  with  the  intention  that  it  should  be  acted 
upon  by  the  plaintiff ;  fifth,  that  the  plaintiff  aiited  in 
reliance  upon  the  representation ;  and  sixth,  that  he 
therebv  suffered  damage. 

“It  is  with  the  instructions,  given  and  refused,  con¬ 
cerning  the  third  and  fourth  elements  that  the  jplain- 
tiff  finds  fault,  and  he  relied  upon  the  authority  of 
the  case  of  Browning  v.  National  Capital  Bajik,  13 
App.  D.  C.  1,  26  Wash.  Law  Rep.  357.  Befofe  ex¬ 
amining  the  splendid  and  exhaustive  opinion  of 
Chief  Justice  Alvev  in  that  case,  it  is  well  t<j>  first 
consider  the  case  of  Haycraft  v.  Creasy,  2  E^st  92, 
which  was  relied  upon  by  the  appellant  in  the 
Browning  case,  and  which  was  reviewed  and  dis¬ 
tinguished  by  the  Chief  Justice.  The  representa¬ 
tions  in  both  the  Haycraft  case  and  the  Browning 
case  had  to  do  with  the  credit  that  could  be  extended 
by  the  plaintiff  to  a  third  party,  and  in  each 
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case  the  representations  were  made  as  of  the  per- 
soyiol  knowledge  of  the  defendant,  and  in  each  case 
the  plaintiff  acted  in  reliance  upon  the  representa¬ 
tions  to  his  injury. 

“In  the  Haycraft  case  the  defendant  went  per¬ 
sonally  to  the  plaintiff’s  place  of  business,  and,  in 
the  absence  of  the  plaintiff,  stated  to  his  son  that  he 
had  recommended  a  Miss  Robertson  to  come  to 
plaintiff  for  such  articles  as  she  might  want  in  the 
way  of  his  business.  The  son  inquired  as  to  her  re¬ 
sponsibilities,  to  which  the  defendant  answered: 

‘Your  father  may  credit  her  with  perfect  safety, 
for  I  know  of  mg  own  knowledge  that  she  has  been 
left  a  considerable  fortune  lately  bv  her  mother,  and 
that  she  is  in  daily  expectation  of  a  much  greater  at 
the  death  of  her  grandfather  who  has  been  bed¬ 
ridden  a  considerable  time.’ 

“The  defendant  afterwards  came  with  Miss  Rob¬ 
ertson  and  articles  to  a  large  amount  were  ordered. 
Finding  the  order  to  be  so  large,  the  son  again  asked 
the  defendant  if  he  were  certain  as  to  the  represen¬ 
tations  he  had  made.  Whereupon  the  defendant  an¬ 
swered  with  the  same  certainty  and  never  expressed 
any  doubt.  The  plaintiff’s  brother  also  inquired  of 
the  defendant  and  to  him  he  repeated  his  statements 
and  added: 

‘I  can  positively  assure  you  of  my  own  knowledge 

that  vou  can  credit  Miss  Robertson  to  anv  amount 
*  * 

with  perfect  safety.’ 

“The  brother  remarked  that  I  hope  you  do 
not  inform  me  this  upon  bare  hearsay ,  but  do  you 
know  the  fact  yourself?’  The  defendant  answered: 
‘Friend  Haycraft,  I  know  that  your  brother  may 
trust  Miss  Robertson  with  perfect  safety  to  any 
amount.  ’ 
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“  At  the  trial  it  appeared  that  Miss  Robertfcon,  who 
had  formerly  been  a  school  teacher,  had  fcj>r  some¬ 
time  held  herself  out  to  the  world  as  a  persofi  of  con¬ 
siderable  fortune.  Upon  the  strength  of  t^Lese  as¬ 
surances  she  contrived  to  obtain  credit  to  ai  consid¬ 
erable  amount  from  a  number  of  persons,  an^L  settled 
herself  in  a  large  house  fitted  up  in  an  expensive 
manner,  kept  a  carriage,  exhibited  a  great  phow  of 
plate  and  other  marks  of  affluence,  and  talked  of  her 
relationship  to  persons  of  note.  She  thus  imposed 
upon  a  great  number  of  people,  who  believed  her  to 
be  of  the  character  she  had  assumed  and  visited  her 
as  such.  It  was  established  that  all  of  these  and 
other  like  appearances  were  continually  observed  by 
the  defendant.  He  himself  was  duped  thereby  and 
loaned  Miss  Robertson  considerable  mone^.  The 

.  i 

jury  found  for  the  plaintiff.  The  verdict  Was  set 
aside  and  a  new  trial  granted  on  the  ground  that  the 
statements  made  by  the  defendant  were  metely  ex¬ 
pressions  of  opinion,  and  in  the  absence  of  Evidence 
of  intention  to  deceive,  the  action  would  not  j  lie. 

“In  the  Browning  case,  supra,  the  defendant 
Browning  wrote  the  following  letter  to  John  jE.  Her- 
rell,  President  of  the  National  Capital  Bank  of  Wash¬ 
ington,  D.  C.,  under  date  of  December  20th,  pL895: 

‘Mr.  John  B.  Scott,  of  the  Howard  Hoitse,  has 
purchased  an  interest  in  the  National  Hotel,  and  is 
now  of  the  firm  of  Crosby,  Burton  and  Company.  Mr. 
Scott  finds  he  needs  some  monev  in  order  to  fun  the 
hotel  on  nearly  a  cash  basis — that  is  to  say,  c^sh  for 
marketing.  Mr.  Scott  is  worth  to  my  personal 
knowledge  seventy-five  thousand  dollars,  ov^r  sixty 
thousand  dollars  in  real  estate.  If  you  can  lend  him 
twenty-five  hundred  dollars  it  will  be  a  great  accom¬ 
modation.  9 


l 
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“In  distinguishing  between  the  representations 
made  in  the  Haycraft  case  and  the  representations 
contained  in  the  letter  in  the  Browning  case,  Chief 
Justice  Alvey  said,  at  page  12  of  the  opinion: 

‘But  the  representation  (in  the  Haycraft  case) 
was  not  made  of  any  particular  amount  of  wealth 
possessed  by  the  party  recommended,  nor  for  any 
particular  amount  of  credit  to  be  extended.  The 
representation  was  regarded  by  the  court  as  rather 
matter  of  opinion  on  the  part  of  the  defendant,  as  to 
the  credit  that  might  be  safely  extended  to  the  party 
in  whose  behalf  the  representation  was  made,  than 
the  affirmation  of  an  existing  fact  within  the  knowl¬ 
edge  of  the  defendant.’ 

“At  page  14,  in  speaking  of  the  Browning  letter, 
the  Chief  Justice  said: 

‘In  the  letter  before  us  its  author  does  not  simply 
speak  of  the  commercial  credit  of  his  friend,  Mr. 
Scott,  but  of  the  actual  known  funds  owned  by  him; 
of  the  specific  amount  of  property,  real  and  per¬ 
sonal,  owned  to  the  personal  knowledge  of  the  de¬ 
fendant.’ 

“Among  the  errors  assigned  in  the  Browning  case 
was  the  giving  of  two  instructions  at  the  instance  of 
the  plaintiff,  and  the  refusal  of  the  court  to  grant 
the  prayers  requested  by  the  defendant  as  follows : 

‘1.  If  the  jury  believe  from  the  evidence  that  the 
defendant,  Horatio  Browning,  at  the  time  wrote  the 
letter  in  evidence  of  December  20,  1895,  made  the 
statements  therein  contained  in  good  faith  and  in  the 
honest  belief  that  thev  were  substantiallv  true,  then 
the  plaintiff  is  not  entitled  to  recover,  although  the 
jury  may  further  believe  from  the  evidence  that  the 
statements  in  point  of  fact  were  not  true. 
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‘2.  Unless  the  jury  believe  from  the  evidence  that 
the  defendant  Browning  made  the  statements  in  the 
letter  of  December  20,  1895,  with  a  fraudulent  pur¬ 
pose  to  deceive  the  plaintiff,  then  the  plaintiff  is  not 
entitled  to  recover. 

‘3.  If  the  jury  believe  from  the  evidence  that  the 
defendant  Browning  was  mistaken  as  to  tjie  truth 
of  the  statements  contained  in  the  letter  of  j  Decem¬ 
ber  20tli,  in  evidence,  but  that  he  made  them  in  good 
faith,  believing  them  to  be  substantially  correct,  and 
did  not  make  them  with  a  fraudulent  purpose  to  de¬ 
ceive  the  plaintiff,  then  the  plaintiff  is  not  entitled  to 
recover.  ’  j 

“Prayer  number  1,  given  at  the  request  of  the 
plaintiff  follows  with  the  pertinent  matter  inj italics: 

‘1.  If  the  jury  believe  from  the  evidence  that  the 
defendant,  for  the  purpose  of  enabling  Scott1  to  bor¬ 
row  $2500  from  the  plaintiff,  wrote  and  delivered  to 
him  the  letter  of  December  20th,  1895;  thlt  said 
Scott  delivered  the  same  to  plaintiff,  and  t)iat  the 
statements  contained  in  said  letter  as  to  Scptt’s  fi¬ 
nancial  condition,  as  of  defendant’s  own  personal 
knowledge,  were  materially  and  grossly  untrue  in 
fact,  but  that  the  plaintiff  was  ignorant  of  thejir  fals¬ 
ity,  and  that  it  loaned  the  said  $2500  to  tlje  said 
Scott  or  to  his  firm  in  reliance  upon  the  truthj  of  the 
defendant’s  said  representations  and  because  <j)f  such 
reliance,  then  the  plaintiff  is  entitled  to  receiver  in 
this  action,  unless  the  jury  shall  further  believp  from 
the  evidence  that  the  defendant  at  the  time  of  writ¬ 
ing  the  said  letter  did  have  personal  knowledge  of 
property  then  owned  by  the  said  Scott,  and  dicjl  from 
his  said  personal  knowledge  of  the  said  property 
honestly  and  in  good  faith  believe  the  said  Scot^;  to  be 
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worth  $75,000  and  that  lie  was  worth  $60,000  in  real 
estate.  * 

“  Chief  Justice  Alvey  in  considering  the  instruc¬ 
tions  given  and  refused,  at  the  very  outset  made  it 
plain  that  such  instructions  must  be  considered  with 
reference  to  the  terms  of  the  Browning  letter,  and 
the  other  facts  in  evidence.  The  Chief  Justice,  at 
page  18  of  the  opinion,  said: 

‘Mere  abstract  propositions,  asserting  general 
principles,  would  hardly  be  sufficient  to  instruct  a 
jury  in  a  case  like  the  present.  The  letter  of  De¬ 
cember  20th,  1895,  is  not  an  ordinary  letter  of  a 
merchant  to  liis  correspondent,  at  a  distance,  stating 
his  opinion  of  the  standing  and  mercantile  credit  of 
the  bearer  of  the  letter.  *  *  *  But  the  present  letter 
was  addressed  to  the  official  head  of  an  institution 
with  which  neither  the  bearer  of  the  letter  nor  the 
writer  would  appear  to  have  had  any  previous  busi¬ 
ness  relations  whatever.  The  object  of  the  letter  was 
to  give  assurance  as  to  the  safety  of  the  specific  loan 
proposed;  and  to  effect  this  object,  the  defendant 
stated,  what  lie  manifestly  supposed  to  be  essential 
to  accomplish  the  object  in  view,  that  Scott  ‘ is  worth 
to  my  personal  knowledge  seventy-five  thousand  dol¬ 
lars,  over  sixty  thousand  dollars  in  real  estate  \  This 
was  not  mere  matter  of  opinion,  but  the  assertion  of 

positive  personal  knowledge  of  the  facts  stated. 

*  *  *  ? 

• 

‘Now,  in  view  of  the  general  principles  stated, 
we  perceive  no  substantial  objection  to  the  instruc¬ 
tion  granted,  treating  the  case  as  presented  in  either 
of  the  instructions.  These  instructions  refer  to  the 
facts  in  proof,  and  if  those  facts,  as  enumerated  in 
either  of  the  instructions  granted,  were  found  by 


Ill 


the  jury,  we  are  clearly  of  opinion,  they  wotild  en¬ 
title  plaintiff  to  recover.  But  as  to  the  prayers  of¬ 
fered  by  the  defendant,  they  did  not  attempt  to  refer 
specifically  to  the  facts  of  the  case,  nor  to  tljie  par¬ 
ticular  terms  of  the  letter  of  December  20tlj,  1895. 
They  offered  no  construction  of  the  particular  terms 
of  the  letter.  They  simply  propounded  general  prop¬ 
ositions  that  would  apply  correctly  to  conditions  of 
case  different  from  the  present.  (Our  italics.^  That 
the  representation  made  by  the  defendant  was  false 
in  fact,  is  not  a  serious  question  in  the  casp;  and 
if  that  representation  was  known  at  the  time  to  be 
false  there  could  be  no  question  of  belief  in  its  truth, 
and  if  made  without  knowing  whether  it  was  True  or 
false,  professing  to  he  made  as  of  the  personal  'knowl¬ 
edge  of  the  defendant,  he  cannot  be  heard  in  defense 
to  say  that  he  believed  the  representation  to  tfe  true 
when  it  was  not  (citing  cases).  In  such  ca^se  the 
fraud  consists  in  stating  that  the  party  knoVs  the 
thing  to  exist  when  he  does  not  know  it  to  exiit,  and 
mav  know  it  to  be  false,  and  if  he  does  not  know  it 

J  •  .  I 

to  exist,  his  representation  that  it  does  exist  to  his 
personal  knowledge  is  false ,  and  therefore,  a  j  fraud 
and  a  deception.’  j 

“So  it  was  held  that  the  instructions  tendered  by 
the  defendant  were  too  general  and  stated  abstract 
propositions  without  reference  to  the  specific  terms 
of  the  letter  and  the  facts  in  evidence,  and,  jthere- 
fore,  were  properly  refused. 

“Similar  objection  is  open  here  to  the  requested 
prayers  of  the  plaintiff,  numbered  3  and  12.  These 
instructions  ‘did  not  attempt  to  refer  specifically 
to  the  facts  of  the  case,  nor  to  the  particular  |terms 
of  the  letter’  of  June  21,  1928.  ‘They  offered  no 
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construction  of  the  particular  terms  of  the  letter/ 
In  number  3  the  jury  is  told  that  4  if  they  shall  find 
from  the  evidence  that  the  same  (representations) 
were  issued  by  the  defendant  for  the  purpose  of  in¬ 
ducing  the  plaintiff  to  purchase  said  stock  herein, 
and  that  the  same  became  the  inducing  cause  of  the 
purchase  of  said  stock,  and  that  the  same  were  false, 
then  the  jury  are  instructed  to  find  for  the  plaintiff, 
regardless  of  the  motive  of  said  defendant  in  utter¬ 
ing  the  same/  Here  the  element  of  knowledge — 
knowledge,  actual  or  constructive,  of  the  falsity  of 
the  representation — is  wholly  ignored,  and  in  that 
respect,  even  as  an  abstract  proposition  of  law,  the 
requested  instruction  is  bad  and  was  properly  re¬ 
fused.  Instruction  12  is  likewise  subject  to  the  same 
criticism.  By  that  instruction  the  jury  are  told  that 
‘if  the  defendant,  The  New  York  Title  and  Mort¬ 
gage  Company,  made  the  representations  set  forth 
in  the  declaration,  and  that  the  same  were  false  and 
were  relied  on  by  the  plaintiff  in  the  purchase  of 
stock  herein  to  his  injury,  the  fact  that  the  said  de¬ 
fendant  believed  said  representations  to  be  true  con¬ 
stitutes  no  defense  to  the  cause  of  action  herein/ 
Here  again  we  find  no  mention  of  the  essential  ele¬ 
ment  of  knowledge  of  the  falsity  of  the  representa¬ 
tion.  Of  course,  if  the  defendant  company  knew 
at  the  time  that  the  representation  was  false,  ‘there 
could  be  no  question  of  belief  in  its  truth/  If  the 
defendant  made  the  representation  without  knowing 
whether  it  was  true  or  false,  but  ‘professing  it  to  be 
made  as  of  the  personal  knowledge  of  the  defendant / 
then  the  defendant  will  not  be  heard  in  defense  to 
say  that  i  it  believed  the  representation  to  be  true 
when  it  was  not.  But  the  tendered  instructions  do 
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not  so  enlighten  the  jury.  Under  these  instructions, 
the  jury  was  required  to  find  for  the  plaintiff  if  they 
believed  that  the  representations  were  false  ijnd  were 
relied  upon  by  the  plaintiff  in  the  purchase!  of  the 
stock,  notwithstanding  that  they  could  verjy  prop¬ 
erly  find  from  all  the  facts  and  eircumstance$  in  evi¬ 
dence  that  the  defendant  did  have  personal)  knowl¬ 
edge  of  the  title  plant,  and  did,  from  its  s<fid  per¬ 
sonal  knowledge,  honestly  and  in  good  faith  believe, 
that  the  representations  were  true.  j 

4 4 The  vice  of  the  tendered  instructions  is  [clearly 
manifest  when  a  comparison  is  made  between  such 
instructions  and  the  instructions  approved  jin  the 
Browning  case.  Take,  for  example,  the  instruc¬ 
tion  number  1  in  the  case,  herein  above  s^t  out. 
There  is  reference  ‘specifically  to  the  facts  of 
the  case/  in  that  instruction,  and,  in  vjew  of 
the  contention  here  made,  it  is  especially  sig¬ 
nificant  that  in  this  instruction  the  jury)  were 
not  onlv  told  that  under  a  given  state  otj  facts 

-  _  I 

they  could  find  for  the  plaintiff,  but  they  weite  also 

V  J.  7  V 

told  under  what  circumstances  thev  could  not]  The 
language  is  that  the  plaintiff  is  entitled  to  recover 
‘unless  the  jury  shall  further  believe  from  thje  evi¬ 
dence  that  the  defendant  at  the  time  of  writing  the 
said  letter  did  have  personal  knowledge  of  property 
then  owned  by  the  said  Scott,  and  did  from  hi^  said 
personal  knowledge  of  the  said  property  hofiestly 
and  in  good  faith  believe  the  said  Scott  to  be  ^rorth 
$75,000  and  that  he  was  worth  $60,000  in  real  esjtate.’ 
It  must  be  observed  that  the  fraud  consists  ip  the 
false  representation  of  personal  knowledge.  1^;  is  a 
lie  when  one  says  that  he  had  knowledge  when  he 
has  not.  This  was  clearly  recognized  by  Chief  [Jus- 
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tice  Alvey  as  will  be  seen  from  his  language  herein 
quoted  on  page  9. 

“The  foregoing  criticism  of  the  tendered  instruc¬ 
tions  does  not  take  into  consideration  the  charge 
of  the  court,  and,  for  a  better  understanding  of  the 
questions  presented,  we  must  also  consider  in  that 
connection  the  specific  representations  contained  in 
the  letter  which  is  the  basis  of  the  plaintiff’s  action. 
This  letter  is  known  as  the  Parsons’  letter,  and  was 
written!  to  John  Paul  Earnest,  President  of  the 
Capitol  Title  and  Guarantee  Company,  Inc.,  on  the 
21st  day  of  June,  1928,  by  George  S.  Parsons,  solici¬ 
tor  for  the  defendant  company.” 

The  court  then  quoted  in  its  entirety  the  Parsons  letter 
of  June  21,  1928,  a  copy  of  which  is  to  be  found  at  pages 
9-10  of  this  brief,  and  continued: 

“Onei  is  impressed  with  the  fact  that  at  the  very 
beginning  of  this  letter  it  is  said  that  the  defen¬ 
dant  company  had  theretofore  entered  into  a  con¬ 
tract  with  the  Capitol  Title  and  Guarantee  Com¬ 
pany  to  indemnify  and  guarantee  titles  to  real  es¬ 
tate  when  passed  and  approved  by  that  company. 
The  careless  reader  must  notice  the  statement  that 
through  its  ‘experts’  or  agents  the  defendant  had 
theretofore  examined  the  title  plant  of  the  Capitol 
Company.  These  facts  are  true.  The  contract  had 
been  executed.  Mr.  Parsons  and  Mr.  Weaver,  repre* 
senting  the  defendant,  did  go  to  Baltimore  and  there 
did  examine  and  inspect  this  so-called  title  plant. 
The  defendant  did  make  the  representations  of  per¬ 
sonal  kpmdedge  gained  from  this  examination,  but 
the  plaintiff  contends  that,  if  such  representations 
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are  false,  the  defendant  can  not  be  heard  to  say  that 
it  honestly  believed  them  to  be  true  and  had  reason¬ 
able  grounds  for  so  believing.  The  fallacy  ojf  this 
position  is  immediately  exposed  by  the  suggestion 
that  if,  in  fact,  these  experts  had  not  examined  and 
inspected  this  plant,  then  the  representation^  that 
they  did  examine  it  and  all  that  follows  concerning 
the  plant,  its  completeness  and  fitness,  as  of  the 
personal  knowledge  of  the  defendant,  is  the  simplest 
form  of  deceit.  In  the  language  of  Chief  Justice 
Alvey  in  the  Browning  case,  supra,  4  If  that  Repre¬ 
sentation  was  known  at  the  time  to  be  false  jthere 
could  be  no  question  of  belief  in  its  truth,  hnd  if 
made  without  knowing  whether  it  was  true  or  [false, 
professing  to  he  made  as  of  the  personal  knowledge 
of  the  defendant,  he  could  not  be  heard  in  defense 
to  say  that  he  believed  the  representation  to  b^  true 
when  it  was  not.  In  such  case  the  fraud  consists  in 
stating  that  the  party  knows  the  thing  to  exist  when 
he  does  not  knoxv  it  to  exist;  his  representation  that 
it  does  exist  to  his  personal  knowledge  is  falsej,  and 
therefore  a  fraud  and  a  deception.  ’  The  insistent 
corollary  must  be  recognized.  The  defendant  did 
examine  that  plant,  and  did  know  whether  the  repre¬ 
sentation  was  true  or  false.  So,  therefore,  it  is  in 
the  nature,  character  and  extent  of  this  examination 
that  we  must  find  the  essential  elements  of  deceit, — 
knowledge  of  the  falsity  of  the  representation^  and 
the  wrongful  intent.  Thus  the  issue  of  knowl 
and  wrongful  intent  is  immediately  presented, 
the  honesty,  good  faith  and  the  belief  of  the  defen¬ 
dant  in  the  truth  of  the  representations  become!  ma¬ 
terial  on  that  issue. 
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“  As  may  be  assumed,  the  Parsons  ’  letter  was  read 
to  the  jury,  and  much  testimony  was  heard  with  re¬ 
spect  to  the  nature,  character  and  extent  of  this  so- 
called  title  plant.  Other  testimony  dealt  with  the 
examination  and  inspection  of  the  plant,  and  went 
into  considerable  detail  as  to  the  manner  and  extent 
of  the  examination.  The  plaintiff  called  an  expert  on 
title  plants,  who,  in  answer  to  hypothetical  ques¬ 
tions,  expressed  his  opinion  as  to  the  completeness 
and  fitness  of  this  plant.  Witnesses  demonstrated 
the  use  of  books  and  records  taken  from  the  plant, 
and,  with  reference  to  a  particular  parcel  of  land,  ex¬ 
plained  to  the  jury  the  method  of  recording  trans¬ 
fers,  liens,  judgments  and  so  forth.  The  defendant 
earnestly  insisted  by  its  testimony  that  the  represen¬ 
tations  were  true  in  fact. 

“Although  the  question  was  not  raised,  it  might 
have  been  contended,  very  properly,  that  the  repre¬ 
sentations  that  the  plant  is  “one  of  the  finest  title 
plants  i in  existence;  that  it  is  unparalleled  in  its 
mechanical  aspects,  including  every  modern  feature 
for  accurate  and  expeditious  title  service’’  were 
merely  expressions  of  opinion.  Certainly  there  is 
exaggerated  praise.  The  plaintiff  had  no  hesitancy 
in  presenting  opinion  evidence  to  establish  that  the 
plant  was  not  the  finest  in  existence,  and  that  it  ivas 
not  unparalleled  in  its  mechanical  aspects,  and  that 
it  did  not  include  everv  modern  feature  for  accurate 
and  expeditious  title  service.  However,  as  no  point 
is  made  of  that,  we  will  now  consider  the  charge  of 
the  court,  with  particular  reference  to  the  objection 
made  by  the  plaintiff. 

“That  part  of  the  charge  marked  B  on  page  2  of 
this  memorandum,  which  is  criticised  by  the  plain- 
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tiff,  is  literally  a  copy  of  the  charge  approved  in 
Cooper  v.  Schlesinger,  111  U.  S.  148,  and  qhoted  in 
the  Browning  case  at  page  15.  It  is  assuiiied  that 
it  correctly  states  the  law  in  this  jurisdiction.  The 
plaintiff  omits  the  first  sentence  of  the  charge  from 
his  quotation.  It  is  as  follows:  ‘It  is  not  necessary 
to  constitute  fraud  that  one  who  makes  a  fal^e  state¬ 
ment  should  know  precisely  that  it  is  false.! 

“The  plaintiff  likewise  criticised  that  paft  of  the 
charge  given  by  the  court  and  embraced  in  para¬ 
graph  A  on  page  2  of  this  memorandum.  Tq  under¬ 
stand  that  part  of  the  charge,  as  the  jury  un 
it,  other  and  omitted  parts  of  the  charge  re 

wrongful  intent  must  be  read  in  connection  !with  it. 

.  1 

“The  jury  were  told,  in  the  words  of  Cooper  v. 

Schlesinger,  supra,  that  ‘a  false  representation  does 
not  amount  to  a  fraud  in  law,  unless  it  be  made  with 
a  fraudulent  intent.  There  is,  however,  a  fraudu¬ 
lent  intent  if  a  party,  regardless  of  his  motive [  makes 
a  representation  which  he  knows  to  be  fcftse,  or 
which  he  does  not  believe  to  be  true,  or  where  having 
no  knowledge  of  the  truth  or  falsity  of  the  represen¬ 
tations,  he  yet  represents  them  to  be  true  of  fyis  own 
knowledge  recklessly,  not  caring  whether  they  are 
true  or  false.’ 

‘If  from  all  these  facts  and  circumstances  }’ou  find 
that  Parsons  kneiv  that  the  representations  concern¬ 
ing  the  title  plant  were  false,  or  that  the  ipature, 
character  and  extent  of  this  inspection  and  examina¬ 
tion  were  not  such  as  to  reasonably  justify  or  form  a 
reasonable  basis  or  ground  for  a  belief  in  th^  truth 
of  the  representations  made  concerning  the  pfant  in 
the  Parsons’  letter,  then  you  will  be  warranted  in 
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finding  that  such  representations  were  made  with  a 
fraudulent  intent.’ 

“Then  follows  that  part  of  the  charge  objected  to 
and  embraced  in  Paragraph  A,  which  simply  stated 
the  matter  in  the  alternative,  and  instructs  the  jury 
that  representations  honestly  made  and  based  upon 
grounds  reasonably  justifying  a  belief  in  their  truth, 
do  not  support  an  inference  of  fraudulent  intent. 

“It  is  to  be  observed  here  that  the  jury  had  been 
instructed  just  previously,  in  language  approved  in 
Cooper  v.  Schlesinger,  supra,  that  if  a  false  state¬ 
ment  ‘be  made  recklessly,  and  without  an  honest 
belief  in  its  truth,  or  without  reasonable  ground  for 
believing  it  to  be  true,  and  be  made  deliberately  and 
as  a  positive  assertion,  or  in  such  way  as  to  give  the 
person  to  whom  it  is  made  reasonable  ground  for 
supposing  that  it  was  meant  to  be  acted  upon  and 
has  been  acted  upon  by  him  accordingly,’  knowledge 
of  its  falsity  would  be  imputed  to  the  defendant. 

“Such  also  is  the  real  import  of  the  instruction 
number  12  given  at  the  request  of  the  defendant.  The 
undisputed  fact  was  that  Mr.  Parsons  had  made  an 
examination  of  the  plant.  The  jury  were  instructed 
that  the  question  was  not  whether  this  examination 
was  one  such  as  a  reasonably  careful  and  prudent 
person  would  have  made  under  the  circumstances, 
but  whether  Parsons,  not  only  honestly  believed  the 
representations  to  be  true,  hut  had  reasonable 
grounds  for  believing  them  to  he  true.  The  jury  had 
just  been  instructed  that  ‘you  may  follow  these 
gentlemen  through  this  plant  and  consider  what  they 
saw  and  did,  their  manner  and  methods  of  inspec¬ 
tion,  the  information  they  obtained  either  by  actual 
examination  of  any  books,  papers  or  records  in  such 


plant  or  otherwise ;  the  time  consumed  in  making  the 
inspection,  the  report,  if  any,  they  made  concerning 
it ;  and  the  action,  if  any,  taken  by  the  defendant  as 
a  result  of  that  report.’  j 

‘‘Then  came  defendant’s  instruction  12,  an(L  imme- 

i 

diately  following  that,  the  charge  continued  tvith  the 
instruction  that  ‘if  from  all  these  facts  and 'circum¬ 
stances  you  find  *  *  *  that  the  nature,  character  and 
extent  of  this  inspection  and  examination,  were  not 
such  as  to  reasonably  justify  or  form  a  reasonable 
basis  or  ground  for  a  belief  in  the  truth  of  th^  repre¬ 
sentations  made  concerning  the  plant  *  *  *  then  you 
will  be  warranted  in  finding  that  such  representa¬ 
tions  were  made  with  fraudulent  intent.’ 

“The  court  is  of  opinion  that  the  charge  to  which 
the  plaintiff  objects,  when  considered,  as  it  ipust  be 
considered  with  the  full  charge  of  the  court,  cdrrectly 
states  the  law.  See  Derry  v.  Peek,  14  L.  R.  337 ; 
Lord  v.  Goddard,  13  How.  198;  Schagun  vL  Scott 
Mfg.  Co.,  162  Fed.  Rep.  209,  212;  Halsey  v.  ^Minne¬ 
sota  &  C.  Co.,  28  F.  (2d)  720  and  Denning  v.  Sun- 
crest  Lumber  Co.,  51  F.  (2d)  945.”  ' 
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IN  THE 


Court  of  Appeals;,  Btstrtct  of  Columbia 


April  Term,  1933 


No.  6029 


New  York  Title  &  Mortgage  Co., 
A / jpellant , 
vs. 

( i  RACE  L.  H  I'TTOX, 

A  jjpellee. 


I  MU  EE  EOR  APPELLEE 


PRELIM  IX ARY  STATEMENT 


In  this  case  the  court  is  asked  to  examine  upon  the 
issue  of  the  propriety  of  a  directed  verdict  540  p^iges 
of  original  and  416  pages  of  print.  In  the  estimation 
of  the  appellee,  no  useful  purpose  can  he  served  by  an 
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examination  of  the  voluminous  testimony  reproduced 
substantially!  in  full  bv  a  record,  the  volume  of  which 
is  in  striking  contrast  with  the  simple  issues  of  fact 
and  law  presented  for  the  determination  of  this  court. 
This  contrast  is  further  emphasized  since  the  twenty- 
four  assignment  of  alleged  errors  are  discussed  by  ap¬ 
pellant  under  three  heads,  namely,  (a)  the  failure  of 
the  court  to  direct  a  verdict;  (b)  the  refusal  of  the 
court  to  permit  the  witness  Parsons  to  testify  as  to 
his  belief  in  the  truth  of  a  certain  statement  made  in 
the  letter  of  June  21,  1928;  and  (c)  the  failure  of  the 
court  to  instruct  the  jury  properly  upon  the  issue  of 
fraud. 

A  casual  examination  of  the  record  discloses  the  im¬ 
propriety  of  directing  a  verdict  for  the  appellant, 
there  being  ample  evidence  for  the  jury  on  the  main 
issues,  and  it  will  further  appear  that  the  instructions 
given  to  the  jury  by  the  trial  court  upon  the  question 
of  fraud  and  the  good  faith  of  Parsons  in  writing  tin* 
letter  were  in  strict  accordance  with  the  rule  laid  down 
by  this  court  in  the  case  of  Browning  vs.  Bank,  l‘>  App. 
I).  0.  1,  and  established  legal  principles. 

The  gravamen  of  the  declaration  of  the  appellee  is 
to  the  effect  that  she  purchased  stock  in  the  Capitol 
Company  upon  the  basis  of  statements  made  in  the  let¬ 
ter  of  June  21,  1928,  issued  by  the  New  York  Company, 
through  its  solicitor,  George  S.  Parsons,  that  these 
statements  were  material  and  were  false  to  the  knowl¬ 
edge  of  the  New  York  Company  or  wore  recklessly 
made,  that  they  were  issued  for  the  purpose  of  selling 
the  stock  of  the  Capitol  Company,  and  that  the  appel¬ 
lee  relied  upon  said  statements  as  the  procuring  cause 
of  her  purchase  and  thereby  suffered  loss. 
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I 

DID  THE  COURT  ERR  IX  REFUSING  TO  DI¬ 
RECT  A  VERDICT  FOR  THE  DEFENDANT? 

The  evidence  upon  the  essential  questions  of  fact 

mav  he  summarized  as  follows: 

* 

(a)  The  Parsons’  letter  of  June  21,  1928,  isjestab- 
lished  bv  written  documents  to  have  been  written  for 
general  publicity  purposes.  j 

John  Paul  Earnest,  the  president  of  the  Cjapitol 
Company,  wrote  Mr.  Parsons,  under  date  of  June  20, 
1928,  requesting  such  a  letter,  and  used  the  followin: 
language  ( R.  94) : 


t 


i 

“The  Publicity  Committee  of  our  eompaijy  lias 
requested  me  to  secure  from  you  a  letter  concern¬ 
ing  the  nature  and  extent  of  our  title  plant,  pi  the 
opinion  of  your  men  who  have  examined  it.  !  I  am 
enclosing  herewith  a  copy  of  their  suggestion  in 
form  of  a  return  letter  to  me  along  this  line!,  with 
the  information  that  we  would  appreciate  I  your 
statement  in  the  matter.  This  trill ,  of  course,  be 
used  in  connection  with  our  advertising  aim  pub¬ 
licity  in  Washington ,  I).  C.,  and.  its  suburbs.'' 
(Italics  ours.) 


Mr.  Parsons  did  not  content  himself  with  the  send- 

I 

ing  of  the  letter  of  June  21,  1928,  but  wrote  a  covering 
letter  of  the  same  date  to  said  Earnest  as  president  of 

the  Capitol  Company,  in  which  he  said  (R.  95) :  j 

1 

“Complying  with  tin*  suggestion  made  in  your 
letter  of  the  20th  inst.,  I  am  sending  you  herewith 
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the  letter  which  1  have  been  pleased  to  sign  for 
list*  in  connection  with  your  publicity  campaign.’* 

It  is  submitted,  therefore,  that  regardless  of  what 
was  in  the  mind  of  Mr.  Earnest  or  in  the  mind  of  Mr. 
Parsons  as  to  the  use  that  was  to  lx*  made  of  the  letter 
in  question,  it  is  clear  from  this  correspondence  that 
it  was  requested  for  publicity  purposes  and  sent  by 
Mr.  Parsons  for  use  in  connection  with  the  “-publicity 
campaign .  ” 

The  knowledge  on  the  part  of  the  Xew  York  Com¬ 
pany  that  the  letter  was  to  be  used  for  publicity  pur¬ 
poses  also  appears  from  the  testimony  of  J.  I\.  Water¬ 
man,  who  testified  that  he  went  to  Xew  York  the 
latter  part  of  Xovember.  1928,  and  met  three  or  four 
officials,  “Mr.  Weaver,  l  believe,  Mr.  Caylor,  the  presi¬ 
dent,  and  Mr.  Barnett,  or  it  may  have  been  some  one 
of  a  similar  name,  and  Mr.  Kuehn,  1  believe  it  was.’* 
(R.  157.) 

The  witness  further  said  (l.”>7,  158) : 

“1  think  1  talked  to  Mr.  Weaver  and  told  him 
that  1  was  in  Xew  York,  primarily  to  see  the  City 
National  Bank,  that  is,  the  trust  department,  and 
i  wanted  to  verify  the  statements  made  here  as  to 
the  position  of  the  Capitol  Company  in  relation 
to  the  Xew  York  Company  .  .  .  The  gist  of 

the  conversation  with  the  officials  of  the  Xew  York 
Company  was  that  the  Xew  York  Company  was 
back  of  tin*  Capitol  Company,  100  per  cent  .  .  .” 

Again,  the  witness  said  (159,  100) : 

“i  distinctly  remember  that  thev  said  thev  were 
back  of  it  100  per  cent  ...  I  was  boosting 
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the  tiling,  and  naturally,  I  thought  it  was  all  right. 
That  was  before  l  went  to  New  York;  my j trip  to 
New  York  was  simply  to  strengthen  that.”  | 

(b)  Did  the  letter  of  June  21,  1928,  upon  wljieh  the 
plaintiff  relied  in  the  purchase  of  her  stock,  contain 
material  misrepresentations  l 

For  convenience  the  letter  is  again  set  forth  j(R.  96, 
97): 

“Mr.  John  Paul  Earnest, 

“  President  Capitol  Title  Guarantee  Cp.,  Inc., 
44  Washington,  I).  C., 

4 4 1  )ear  M  r.  Earnest : 

44  It  is  a  source  of  great  satisfaction  to  us  to 
contemplate  the  arrangements  recently  completed 
by  the  officials  of  our  company  with  the  (papitol 
Title  &  Guarantee  Company,  Inc.  The  affiliation 
of  our  companies  is  the  consummation  on  our  part 
of  a  desire  to  establish  permanent  relations  with 
an  organization  in  Washington  that  can  and  will 
give  the  residents  of  the  capital  of  the  United 
States  reliable  and  rapid  title  service,  and  to  place 
the  resources  of  this  company  at  the  disposal  of 
Washington  residents  and  business  men. 

4 4  You  can  personally  assure  the  business  men 
and  others  interested  in  your  project  that  the  New 
York  Title  &  Mortgage  Company,  with  its  capital' 
funds  of  over  $44,000,000,  stands  ready  I  at  all 
times  to  substantiate  our  contract  to  indemnify 
and  guarantee  the  titles  to  real  property  in  Wash¬ 
ington,  1).  C.,  Montgomery  and  Prince  Georges 
Counties,  Maryland,  and  Arlington  and  Fairfax 
Counties,  Virginia,  when  passed  and  approved  by 
your  company.  We  say  this  because  our  experts 
have  examined  your  plant  thoroughly  ami  have 
pronounced  it  to  bo  one  of  the  finest  title  [plants 
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in  existence;  that  it  is  unparalleled  in  its  mechani¬ 
cal  aspects,  including  every  modern  feature  for 
accurate  and  expeditious  title  service.  It  gives 
me  personal  pleasure  to  add  my  commendation  to 
their  voice  and  to  sav  that  vou  have  one  of  the 
most  remarkable  title  svstems  that  it  has  been  my 
lot  to  investigate.  The  plant  itself,  in  my  opinion, 
is  worth  a  very  high  figure  as  it  stands  today  and 
1  know  it  will  be  a  distinct  benefit  to  the  Citv  of 
Washington  to  be  able  to  get  the  type  of  service 
your  company  will  afford  it. 

“I  am  confident  that  when  the  people  of  Wash¬ 
ington  realize  the  character  of  service  you  are  able 
to  render,  and  its  obvious  advantages  to  them, 
thev  will  avail  themselves  of  it." 

The  statements  in  this  letter  become  all  the  more 
impressive  when  it  is  recalled  that  Me  Neal,  the  Vice- 
President  of  the  New  York  Company  testified  (R. 
249): 


“The  New  York  Title  &  Mortgage  Company,  in 
the  period  of  which  we  are  speaking,  stood  with¬ 
out  a  peer  in  this  country  in  the  title  business,  so 
far  as  its  capital  strength  is  concerned.” 


Contrast  the  representations  in  this  letter  with  the 
actual  title  plant  of  the  Capitol  Company  at  the  time 
the  letter  was  written.  The  person  most  competent  to 
speak  as  to  what  the  title  plant  contained  was  George 
B.  Springston,  who  became  the  secretary  and  title  olli- 
eer  of  the  Capitol  Company  when  it  opened  on  October 
1,  1928.  Speaking  of  his  experience,  Mr.  Springston 
said  (R.  90)  : 


“  l  had  no  knowledge  of  any  title  plant.  I  did  not 
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have  any  experience  at  all  at  the  time  of  I  this  in¬ 
spection  of  the  title  business  other  than  l|had  ex¬ 
amined  titles,  and  I  had  a  few  cases  of  bills  in 
equity  in  the  District  of  Columbia.  I  became  sec¬ 
retary  and  title  officer  of  the  title  company.  My 
connection  as  title  officer  began  when  the  cpmpany 
opened  October  1,  1928.  The  experience!  I  now 
have  in  the  title  business  largely  followed  fny  con¬ 
nection  with  this  title  company  as  title  officer,  and 
after  I  was  with  the  company,  I  have  had  some 
more.” 


Speaking  of  the  experience  of  Mr.  Earnest  a«  a  title 
man,  Mr.  Springston  said  (R.  125) : 

“He  had  had  no  experience  with  respect  to 
building  a  title  plant  that  1  know  of.  I  ido  not 
know  that  he  had  any  experience  in  the  mechani¬ 
cal  details  of  a  title  plant  and  its  adequacy  for 
handling  title  business  expeditiously.” 

; 

Again,  speaking  of  his  (Springston \s)  experience, 
he  said  (R.  125) :  j 

i 

“1  was  tlie  principal  title  expert  at  the  time  of 
the  organization  of  the  company,  and  my  salary 
was  paid  $100  a  month  from  January  1,  1929,  as 
secretary  and  title  officer.” 

. 

i 

Referring  to  the  condition  of  the  records  of  the  title 
company,  Mr.  Springston  testified  (R.  127): 

“The  only  absolutely  complete  verified  records 
that  were  accurate  were  between  1925  and  |928.” 

I 

Mr.  Miller,  who  was  entrusted  by  Mr.  Weinstein 
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with  the  setting  up  of  the  plant,  testified  as  follows  (R. 
202,203): 

“As  to  the  capacity  in  which  l  was  employed  in 
connection  with  the  title  set-up  of  the  Capitol 
Company,  there  was  not  any  specific  employment, 
but  it  was  one,  more  or  less,  of  general  employ¬ 
ment.  Mr.  Weinstein  said,  ‘Do  whatever  you  can 
to  build  up  that  title  plant/  and  ‘1  will  back  you/ 
That  is  all  the  instructions  he  gave  me.  He  left 
it  to  my  discretion  as  to  how  I  was  to  build  up  the 
plant,  except  for  one  limitation,  and  that  was,  all 
transactions  relating  to  titles  must  be  on  one  page 
as  to  each  piece  of  property.  That  is  the  only  in¬ 
struction  that  he  gave  me.” 

He  further  testilied  (R.  202)  that  Mr.  Weinstein 
“had  no  experience  in  the  District  of  Columbia  in  the 
examination  of  titles.” 

Mr.  Miller  testified  as  to  the  experience  of  the  em¬ 
ployees  as  follows  (R.  204) : 

“As  to  the  qualifications  of  these  employees 
and  their  experience  in  taking  off  records  from 
the  Recorder’s  office,  as  far  as  1  know,  they  had 
no  experience  whatever.” 

Further,  referring  to  one  of  the  principal  employees, 
he  said  (R.  394) : 

“As  to  what,  if  any,  use  was  made  of  these 
volumes  by  the  Capitol  Company,  in  its  records, 
relating  to  the  information  which  she  got,  none  at 
all,  that  I  know  of,  because  they  were  incorrect; 

thev  did  not  contain  the  information  which  was 
correct,  and  we  were  afraid  to  use  them.” 
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Again,  speaking  of  the  character  of  the  plaint  up  to 
April,  1929,  which  was  ten  months  after  the  Persons’ 
letter.  Miller  testified  (R.  207) :  j 

.  i 

“During  the  period  up  to  the  first  of!  April, 
1929,  as  to  whether  there  was  any  period  w^ien  the 
Capitol  Title  &  Guarantee  Company  could  tnake  a 
complete  report  on  any  title  over  the  telephone, 
well,  we  could  not  give  a  certificate  of  title  f>r  con¬ 
tinuation  of  title  over  the  telephone;  we  cotild  not 
give  an  abstract  except  as  to  unguaranteed  infor¬ 
mation,  because  if  there  was  a  mistake,  we  would 
not  assume  any  responsibility  for  it.” 

Again,  speaking  of  the  condition  of  the  plant  as  of 
October  1,  1928.  the  witness  said  (R.  217),  216) :! 

j  # 

“As  to  what  was  completed,  as  a  part 
title  system  on  October  1,  1928,  the  record 
Recorder’s  office  that  was  completed  back  t 
and  at  that  time  there  had  not  been  any  co 
transcript  of  the  law  side  of  the  court,  and 
on  the  equity  side,  and  nothing  as  to  bo 
recognizances,  nor  as  to  the  Register  of 
office.” 

Contrast  this  entire  absence  of  a  plant  wi 
requisites  of  a  title  plant,  testified  to  by 
Becker,  as  to  what  constituted  a  plant. 

Mr.  Becker  first  gave  his  experience  as  a  titld  man, 
as  follows  (R.  186,  187):  i 

j 

“My  full  name  is  James  J.  Becker.  1  am  presi¬ 
dent  of  the  Columbia  Real  Estate  &  Title  Com¬ 
pany:  have  been  since  1921.  I  have  beep  con¬ 
nected  with  title  companies  since  1892,  and  I  was 
in  the  same  work  when  1  was  a  student  in  thei  Law 

i 
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School  in  .1888,  SO,  90.  f  have  not  boon  engaged 
in  any  other  business  since  that  time.  I  have  been 
a  member  of  the  bar  since  October,  1891.  I  have 
had  occasion  to  make  an  examination  of  a  title 
plant  other  than  the  companies,  of  which  1  am 
president,  in  the  early  days  I  knew  the  details  of 
the  plant  of  the  Washington  Company,  the  build¬ 
ing  of  it,  and  while  l  was  not  connected  with  it,  I 

was  intimately  associated  with  the  men  who  did 

% 

the  work. 


“Thereupon,  by  permission  of  the  court,  wit¬ 
ness  was  cross-examined  (by  Mr.  Bailey)  as  to  his 
qualifications,  and  testified,  as  follows:  In  respect 
to  other  title  plants  with  which  you  have  had  any 
relationship,  how  much  of  an  examination  did  you 
make  of  other  title  plants,  and  witness  answered, 
well,  it  was  not  so  much  examination  as  it  was  the 
method  in  building,  the  time  covered  by  the  plant. 
1  was  an  examiner  of  real  estate,  in  the  early 
Nineties:  I  was  working  at  the  title  business,  do¬ 
ing  that  character  of  work.  1  was  doing  indexing 
and  tabulation,  as  1  recall,  and,  with  the  Washing¬ 
ton,  that  was  an  independent  plant,  and  in  my 
early  days  L  had  the  use  of  it  all  the  time.  Wil¬ 
liam  E.  Woodward,  whom  1  am  sure  you  are 
familiar  with,  of  course,  was  connected  with  the 
Columbia  and  Real  Estate.  Now  those  two  com¬ 
panies  are  distinct  organizations  cooperating  in 
issuing  their  certificates,  each  has  a  separate*  title 
plant.*’ 


The  witness,  having  thus  qualified  himself,  was 
asked  what  constituted  a  complete  title  plant  in  the 
District  of  Columbia,  and  answered  (R.  1ST,  1S8,  189, 
190): 


“A  title  plant  is  primarily  the  records  of  the 
company.  These  records  consist  of  a  take-off,  a 


I 


transcript  of  every  deed  or  instrument  recorded 
in  the  land  records,  from  1792  down  to  date.  That 
information,  take-off  or  transcript  is  then  sent  to 
the  office  where  it  is  plotted  as  to  city  wolrk,  and 
tabulated  according  to  lots  and  squares,  'that  is, 
in  the  city,  this  city  is  divided  ufp  into  mts  and 
squares,  running  from  1  to  1100,  and  tjien  we 
would  take  the  squares  and  the  lots,  in  which  the 
square  is  divided,  the  exact  number  of  lots  in  that 
particular  square,  and  so  on  down  for  the  entire 
jots  in  the  square.  .  j 

“Then,  of  course,  we  would  have  to  tgke  off 
everything  that  was  shown  in  the  equity  and  in  the 
law  side  of  the  court,  anything  of  any  matter  that 
affected  real  estate.  We  have  a  complete  name  in¬ 
dex  of  every  will,  every  administration,  and  every 
guardianship  case  found  in  the  Register  oif  Wills 
office,  from  1792,  or  from  the  organization  [of  the 
citv  down  to  the  present  time.  I 

.  j 

i 

“Assuming  a  customer  came  in  and  asked  for 
an  abstract  of  title,  our  plant  was  sufficiently  com¬ 
plete  to  enable  us  to  furnish  from  our  ow|n  rec¬ 
ords,  abstracts  without  referring  to  current  mat¬ 
ters.  The  chain  of  title  there  is  complete  right 
back  to  1792.  We  could  not  do  it  without  chang¬ 
ing  this  chain  of  title.  I  • 

i 

“Asked  what  information  would  be  necessary 
in  our  title  plant  to  issue  a  certificate  of  title  or 
an  abstract  of  title,  answered  a  complete  iet  of 
records  as  I  have  indicated,  running  back  to  1792; 
that  same  answer  would  applv  to  abstract  of 
title.” 


The  court  in  its  opinion  characterized  the  evidence 
on  this  point  as  follows  (R.  406) : 


“  I  think  the  proof  shows  that  the  system  a<lopt- 
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ed  by  this  company  was  an  excellent  system,  that 
it  was  an  improvement  upon  the  systems  general¬ 
ly  in  use.  But  when  it  comes  to  a  question  of 
whether  it  was  complete  and  adequate,  in  my  opin¬ 
ion,  the  testimony  is  the  other  way:  that  it  was 
far  from  complete  and  was  not  adequate  in  the 
manner  in  which  this  representation  would  lead 
persons  to  believe.” 

(c)  Was  the  Parsons’  letter  the  procuring  cause  of 
the  plaintiff’s  purchase  of  stock? 

This  question  may  be  set  at  rest  by  extracts  from 
the  plaintiff's  testimony.  Referring  to  the  Parsons’ 
letter,  her  testimony  is  as  follows  (R.  bO) : 


“Thereupon  plaintiff's  exhibit  No.  b  was  hand¬ 
ed  the  plaintiff  and  after  examining  it  she  testi¬ 
fied,  1  think  l  might  say  the  whole  letter  impressed 
me  and  convinced  me.  I  do  not  see  why  1  should 
take  any  particular  part  of  that  letter  and  say  it 
convinced  me:  1  say  the  whole  letter  did;  I  am 
sure  it  did.  Asked  could  she  go  through  that  let¬ 
ter  and  tell  the  .jury  just  what  parts  of  that  letter 
influenced  her  to  enter  into  this  contract,  plaintiff 
answered,  1  prefer  to  say  the  whole  letter  influ¬ 
enced  me,  all  of  it.  I  withdraw  the  statement  1 
made  a  moment  ago  that  two  things  influenced 
me.” 


Again  plaintiff  said  (R.  bd): 

“Q.  Was  there  any  outstanding  thing,  more 
than  anything  else,  which  caused  you  to  make  up 
your  mind  to  buy  this  stock?  A.  Well,  1  think,  as 
1  said  before.  Mr.  Parsons'  letter.” 


Plaintiff  further  testified  as  follows  (R.  60) : 
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“Q.  When  you  received  the  letter  upon!  which 
you  relied,  what  letter  did  you  refer  to  ?  The 
letter  Mr.  Parsons  wrote.  j 

“Q.  Ts  that  the  letter?  A.  (Examining  lletter) 
Yes. 

| 

“Q.  Now,  will  you  read  that  letter  and  Hell  us 
what  statements  you  relied  on  in  that  letter  in 
making  your  purchase?  Just  refresh  your  recol¬ 
lection,  your  memory  by  reading  it.  A.  (Examin¬ 
ing  Exhibit  No.  8).  j 

j 

“Q.  State  upon  what  statement  you  relied  in 
that  letter  in  making  the  purchase.  A.  I  t^iink  I 
relied  upon  the  whole  letter.” 

I 

I 

The  court  below  in  disposing  of  this  vital  partlof  the 
case  in  its  charge  to  the  jury  used  the  following  lan¬ 
guage  (R.  408) :  I 


“The  basis  of  the  representations  made  in  this 
case  by  the  New  York  Company  are  embraced 
largely  in  what  has  been  referred  to  as  thei  Par¬ 
sons  letter,  and  the  plaintiff  testified  that  shb  saw 
those  representations  in  a  certain  publication  or 
folder  which  were  shown  to  her  before  she  bought 
the  stock,  and  that  she  would  not  have  bought  the 
stock  had  it  not  been  for  those  representations.” 

(d)  Did  the  plaint  iff  suffer  any  damage? 


The  testimony  is  clear  that  the  Capitol  Company, 
whose  equipment  was  the  subject  of  the  unrestrained 
eulogy  in  the  Parsons  letter  of  June  21,  1928,1  had 
something  less  than  a  shell  of  a  plant  in  October,  [1928, 
which  was  four  months  after  the  foregoing  letter  was 
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written.  The  most  competent  person  to  testify  as  to 
the  condition  of  the  records  of  the  title  company  when 
it  opened  on  October  1,  192S,  was  George  B.  Spring- 
ston,  the  secretary  and  title  officer,  who  testified  (It. 
127)  that  “The  only  absolutely  complete  verified  rec¬ 
ords  that  were  accurate  were  between  1925  and  1928.“ 
Mr.  Miller,  a  mere  youth,  was  employed  to  build  up 
the  title  plant  by  Mr.  Weinstein.  His  testimony 
quoted  above  may  be  repeated  at  this  point  (R.  202, 
203) : 


“As  to  the  capacity  in  which  1  was  employed  in 
connection  with  the  title  set-up  of  the  Capitol 
Company,  there  was  not  any  specific  employment, 
but  it  was  one,  more  or  less,  of  general  employ¬ 
ment.  Mr.  Weinstein  said, 4 Do  whatever  you  can 
to  build  up  that  title  plant/  and  4 1  will  back  you.' 
That  is  all  the  instructions  he  gave  me.  He  loft 
it  to  my  discretion  as  to  how  1  was  to  build  up  the 
plant,  except  for  one  limitation,  and  that  was,  all 
transactions  relating  to  titles  must  be  on  one  page 
as  to  each  piece  of  property.  That  is  the  only  in¬ 
struction  that  he  gave  me/’ 


That  such  data  as  the  plant  had  in  April.  1929,  ten 
months  after  the  writing  of  the  Parsons’  letter,  was 
wholly  worthless,  also  appears  from  the  testimony  of 
Mr.  Miller  (It.  207): 


“During  the  period  up  to  tin-  first  of  April, 
1929,  as  to  whether  there  was  any  period  when  the 
Capitol  Title  &  Guarantee  Company  could  make  a 
complete  report  on  any  title  over  the  telephone, 
well,  we  could  not  give  a  certificate  of  title  or  con¬ 
tinuation  of  title  over  the  telephone:  we  could  not 
give  an  abstract  except  as  to  unguaranteed  in  for- 


I 


illation,  because  if  there  was  a  mistake,  we  would 
not  assume  any  responsibility  for  it.”  j 

| 

i 

Mr.  Becker,  who  is  the  President  of  the  Columbia 
Title  Company,  whom  the  record  discloses  as  tyeing  in 
a  class  by  himself  as  to  a  knowledge  of  the  titty  condi¬ 
tions  and  title  plants  in  the  District  of  Columbia,  has 
this  to  say  as  to  what  constitutes  a  title  plant  (ft.  187) : 

“A  title  plant  is  primarily  the  records  j  of  the 
company.  These  records  consist  of  a  taktyoff,  a 
transcript  of  every  deed  or  instrument  recorded 
in  the  land  records,  from  1792  down  to  date!  That 
information,  take-off  or  transcript  is  then  p>ent  to 
the  office  where  it  is  plotted  as  to  city  work,  and  • 
tabulated  according  to  lots  and  squares.  That  is, 
in  the  city,  this  city  is  divided  up  into  lots  and 
squares,  running  from  1  to  1100,  and  then  we 
would  take  the  squares  and  the  lots,  in  which  the 
square  is  divided,  the  exact  number  of  lots  in  that 
particular  square,  and  so  on  down  for  the!  entire 
lots  in  the  square. 

i 

i 

On  page  188  of  the  record  he  said:  ! 

; 

“Then,  of  course,  we  would  have  to  tajke  off 
everything  that  was  shown  in  the  equity  hnd  in 
the  law  side  of  the  court,  anything  of  any  ijnatter 
that  affected  real  estate.  We  have  a  coihplete 
name  index  of  every  will,  every  administration, 
and  every  guardianship  case  found  in  the  Regis¬ 
ter  of  Wills  oflice,  from  1792,  or  from  the  organi¬ 
zation  of  the  city,  down  to  the  present  time.!” 

•  I 

i 

The  circumstance  as  disclosed  by  some  of  the  testi¬ 
mony  to  the  effect  that  the  Capitol  Company  wa^  able 
to  furnish  a  title  within  a  limited  time  in  view  pf  the 
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above  situation  simply  goes  to  show  that  the  Capitol 
Company  was  resorting  to  records  and  information 
outside  of  its  own  office  records  in  order  to  furnish  cer¬ 
tificates  and  abstracts  of  title.  The  circumstance,  for 
instance,  that  an  attorney  at  law  might  receive  in  his 
office  an  order  for  a  certificate  or  abstract  of  title  and 
furnish  the  same  within  a  few  davs  or  a  week  would 
not  indicate  that  he  had  a  title  plant,  but  simply  that 
he  had  procured  the  title  from  sources  competent  to 
furnish  it.  The  appellee  in  this  ease,  however,  was  in¬ 
duced  to  part  with  the  sum  of  $2,500.00  upon  the  state¬ 
ment  that  a  thorough  examination  by  competent  ex¬ 
perts  Tiad  been  made  of  the  title  plant  of  the  Capitol 
Company  and  that  it  was  one  of  the  finest  in  existence. 

The  court  fully  protected  the  appellant  in  instruct¬ 
ing  the  jury  as  to  the  measure  of  damages  as  follows 
(R.  411): 


“The  measure  of  damages  in  this  case,  that  the 
plaintiff  is  entitled  to  recover:  in  fixing  the 
amount  of  damages,  it  is,  if  you  find  that  the  stock 
of  the  Capitol  Title  &  Guarantee  Company  was  of 
no  actual  value  at  the  time  of  its  purchase  by  the 
plaintiff,  your  verdict  will  he  for  the  plaintiff  in 
the  full  sum  claimed  in  the  Declaration,  hut,  if,  on 
the  other  hand,  you  find  that  the  stock  had  at  its 
time  of  issuance,  had  an  actual  value  then  such 
actual  value  should  be  deducted  by  you  from  the 
amount  paid  for  the  stock  by  the  plaintiff  and 
your  verdict  should  he  for  the  plaintiff  for  the 
amount  of  the  stock  less  the  actual  value  drawn 
by  you  and,  in  this  connection,  you  are  instructed 
that  if  you  see  fit  you  may  allow  interest,  though 
that  is  not  obligatory  on  you.  on  the  amount  found 
bv  vou  as  damages  from  the  t went v- first  dav  of 
March.  1929.” 


Again  the  court  was  careful  to  present  this  question 

to  the  jury  as  follows  (R.  411,  412) :  j 

I 

i 

•  i 

“So,  in  determining  the  original  value  I  of  the 
stock  you  should,  I  think,  take  into  consideration 
all  circumstances  in  determining  cause  of  the  fact 
that  the  stock  became  absolutely  worthless  and 
endeavor,  if  possible,  to  ascertain  the  value!  of  the 
stock  at  the  time  of  the  sale  or,  rather,  tlje  pur¬ 
chase  by  the  plaintiff  here.  It  is  not  a  question  of 
the  market  value  there,  whether  it  could  have  been 
sold  to  others  who  might  have  relied  upon  these 
same  representations,  but  it  is  a  question  |of  the 
real  value  of  the  stock  at  that  time.” 


DTD  THE  TRIAL  COURT  ERR  IX  REFUSING  TO 
PERMIT  THE  WITNESS  PARSONS  TO  TES¬ 
TIFY  AS  TO  HIS  BELIEF  IN  THE  TljttJTH 
OF  THE  LETTER  OF  JUNE  21,  1928?  1 

1 

I 

The  only  portion  of  the  letter  with  respect  to  {which 
Parsons  was  not  permitted  to  testify  as  to  his  belief 
in  its  truth  is  as  follows  (R.  93) : 


“We  say  this  because  our  experts  have  Exam¬ 
ined  your  plant  thoroughly  and  have  pronounced 
it  to  be  one  of  the  finest  title  plants  in  existence; 
that  it  is  unparalleled  in  its  mechanical  aspects, 
including  every  modern  feature  for  accurate  and 
expeditious  title  service.” 

It  will  be  observed  that  the  court  declined  to  permit 
Parsons  to  testify  as  to  his  belief  in  the  truth  oj*  this 
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sentence  of  the  letter  for  the  reason  that  it  recites  that 
the  experts  of  the  New  York  Company  had  examined 
the  plant  thoroughly,  he  being  one  of  the  experts,  and 
it  appears  from  Parsons’  testimony  quoted  above  that 
no  thorough  i  examination  of  the  plant  was  made  by 
him  or  his  associate  Weaver. 


At  the  time  of  the  inspection  in  Baltimore,  upon  the 
basis  of  which  the  letter  of  June  21,  1928,  was  written, 
the  expert  Parsons,  the  writer  of  the  letter,  had  no 
knowledge  of  the  requirements  of  a  title  plant  in  the 
District  of  Columbia  (R.  288)  and  testified  that  it  was 
not  physically  possible  to  make  a  complete  examina¬ 
tion  of  the  plant  during  the  time  spent  by  him  in  the 
inspection  in  Baltimore,  that  it  would  have  taken 
“some  weeks  ”(R.28(j) :  made  no  inquiry  while  in  Balti¬ 
more  except  as  to  what  Weinstein  told  him  (R.  291)  as 
to  whether  Weinstein  had  any  experience  in  title  ex¬ 
amination  in  the  District  of  Columbia;  and  a  part  of 
the  information  upon  which  he  relied  in  writing  the 
letter  of  June  21,  1928,  was  a  Bradstreet  title  report 
sent  to  the  Xew  York  Company  under  date  of  May  11, 
1928,  giving  information  on  the  personnel  of  the  Capi¬ 
tol  Company  (R.  279).  A  careful  perusal  of  this  re¬ 
port  (R.  279-283)  fails  to  disclose  that  a  single  one  of 
the  personnel  of  the  Capitol  Company  had  any  experi¬ 
ence  whatever  in  the  title  business,  much  less  experi¬ 
ence  in  setting  up  a  title  plant.  It  would  not  be  pos¬ 
sible  to  suggest  facts  showing  less  justification  for  the 
statement  in  the  letter  that  “our  experts  have  ex¬ 
amined  your  plant  thoroughly  and  have  pronounced  it 
to  he  one  of  the  finest  title  plants  in  existence;  that  it 
is  unparalleled  in  its  mechanical  aspects  including 
every  modern  feature  for  accurate  and  expeditious 
title  service”  (R.'97). 
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Therefore  the  court  very  properly  declined  to  per¬ 
mit  the  witness  Parsons  to  say  that  he  believed  that 
this  statement  as  to  his  thorough  examination*  to  be 

true  when  his  own  testimony  indicated  thiat  no 

* 

thorough  examination  had  been  made.  The  court 

below  disposed  of  this  matter  as  follows  (R.  275) : 

properly  declined  to  permit  the  witness  Parsbns  to 

sav  that  he  believed  that  this  statement  as  to  his 
♦ 

thorough  examination  to  be  true  when  his  ownj  testi¬ 
mony  indicated  that  no  thorough  examination  had 
been  made.  The  court  below  disposed  of  this  flatter 
as  follows  (R.  275) : 


“The  Court:  There  is  one  statement  in  this  ex¬ 
hibit  that  the  experts  have  examined  this  plant 
and  have  pronounced  it  to  bo  one  of  the  finest  title 
plants  in  existence.  j 

“MY.  Bailev:  Yes.  j 

i 

“The  Court :  Here  is  an  expert,  and  if  tlwjy  did 
not  examine  could  he  make  that  statement  of  his 
own  personal  knowledge.  If  that  statement  is  left 
out  1  think  you  could  ask  him  about  it.” 


Later  in  its  charge  to  the  jury,  the  court  elucidated 
its  views  as  follows  (R.  406) :  j 


“The  sixth  allegation  is:  ‘That  experts  off  title 
plants,  employed  by  the  defendant,  the  New  jYork 
Company,  had  examined  the  title  plant  of  it|s  co¬ 
defendant,  the  Capitol  Company,  and  had  pro¬ 
nounced  the  same  to  be  one  of  the  finest  title 
plants  in  existence.’ 

“There  is  no  question,  I  think,  that  the  experts 
had  examined  it  and  had  reported  favorably  upon 
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the  title  plant,  but  it*  that  examination  was  cur¬ 
sory  and  made  without  due  care,  and  then  the  com¬ 
pany  represented  the  examination  in  such  a  man¬ 
ner  as  would  lead  an  ordinary  purchaser  to  pur¬ 
chase  stock  or  rather  anvone  dealing  with  the  com- 
pany  to  believe  that  a  thorough  examination  had 
been  made,  I  think  you  would  be  justified  in  find¬ 
ing  that  to  be  a  false  representation.” 


It  also  appears  that  the  trial  court  perhaps  went 

very  much  further  than  was  justified  in  indulging 

every  possible  inference  in  favor  of  appellant  when  it 

permitted  the  witness  Parsons  to  express  his  belief  in 

the  truth  of  each  and  everv  other  statement  in  the  let- 

* 

ter  (R.  277,  278).  Besides,  the  witness  Parsons  was 
permitted  to  state  in  his  oral  testimony  the  purpose 
for  which  he  intended  the  letter  to  lx*  used  (R.  278) : 

“Witness,  asked  to  state  for  what  purpose  or 
purposes  he  intended  this  letter  to  be  used,  an¬ 
swered,  why  1  thought  l  was  putting  that  letter  in 
the  hands  of  Judge  Earnest  to  use  to  convince 
anvbodv  that  had  anv  doubts,  if  anv,  about  that 
company’s  writing  title  insurarce  that  it  was  able 
to  write  title  insurance.  1  did  not  have  any  stock 
selling  campaign  in  mind  when  1  wrote  that 
letter.'  ’ 


The  liberality  of  this  ruling  in  favor  of  the  appellant 

is  apparent  when  it  is  recalled  that  the  President  of 

the  Capitol  Company  requested  such  a  letter  on  behalf 

of  the  “publicity  committee”  of  the  Capitol  Company 

(R.  1)4)  and  stated  distinctly  that  the  letter  would  “he 

used  in  connection  with  our  advertising  and  publicity 

% 

in  Washington,  I).  C.  and  its  suburbs.” 

Moreover,  Mr.  Parsons,  in  sending  the  letter  in  qnes- 


tion,  left  no  doubt  as  to  the  purposes  for  which}  it  was 
to  be  used  by  employing  the  following  language  in  the 
covering  letter  of  the  same  date  (R.  95) : 


“Complying  with  the  suggestion  made  iii  your 
letter  of  the  20th  inst.,  I  am  sending  you  herewith 
the  letter  which  I  have  been  pleased  to  si£n  for 
use  in  connection  with  your  publicity  campaign.’* 

i 

I 

It  is  submitted,  therefore,  that  the  question  o^‘  good 
faith  in  writing  this  portion  of  the  letter  was  prbperly 
excluded  from  the  jury,  but  it  is  also  apparent  from 
the  quoted  portions  of  the  record  that  the  jury  were 
justified  in  concluding  that  the  entire  letter  w^s  not 
written  in  good  faith.  This  this  issue  was  faiijly  im¬ 
plicit  in  the  entire  record  appears  from  the  bifief  of 
the  appellant  on  page  44: 

“It  is  maintained  that  the  evidence  establishes 
beyond  the  possibility  of  a  doubt  that  the  letter  of 
June  21,  1928,  was  written  by  Parsons  in  entire 
good  faith,  and  that  he  believed,  and  had  reason¬ 
able  grounds  for  believing  in  the  truth  of  pvery 
statement  contained  in  that  letter.” 


The  only  serious  contention  raised  by  the  appellant 
involves  the  alleged  error  of  the  court  in  refusing  per¬ 
mission  to  Parsons  to  testify  as  to  his  good  fajth  in 


writing  the  letter  of  June  21,  1928.  The  position  of 
the  appellant  is  stated  in  three  paragraphs  on  pa^e  61 
of  its  brief.  The  first  two  of  these  proposition^  are 
conceded  to  be  correct  and  are  fully  covered  i^  the 
charge  of  the  learned  trial  justice.  The  first  projposi- 


tion  on  appellants  brief,  page  61,  is: 


i 
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1.  "Where  a  representation  teas  false  awl  teas 
known  to  be  false  by  the  pot  ty  making  it  (assum¬ 
ing  the  other  essential  elements  of  deceit  he  estab¬ 
lished)  the  party  making  the  false  representa¬ 
tion  is  liable.  In  such  case  the  representation  in 
late  would  be  made  wilfully,  with  intent  to  deceive, 
and  therefore,  scienter,  which  is  essential,  is 
present." 


This  principle  of  law  was  fully  stated  in  the  charge 
to  tlie  jury  in  prayer  17  as  follows  (It.  398) : 

“The  Court  instructs  the  jury  that  where  a 
party  undertakes  positively  to  assert  that  to  bo 
true  which  he  does  not  know  to  be  true,  and  which 
he  has  no  sufficient  or  reasonable  grounds  for  be¬ 
lieving  to  be  true,  and  makes  such  assertions  reck¬ 
lessly  in  order  to  induce  another  to  act  upon  tin 
faith  of  the  representation,  and  the  representa¬ 
tion  is  acted  upon  and  turns  out  to  be  false,  and 
the  person  who  has  acted  upon  the  representation 
has  been  deceived  to  her  damage,  she  is  entitled 
to  maintain  an  action  for  the  deception/’ 

Appellant's  proposition  2,  brief  page  (it,  is: 


2.  **  Where  a  representation,  proved  to  be  false, 
was  made  in  disregard  of  the  truth,  not  knowing 
whether  it  was  true  or  false,  and  not  caring  what 
the  effect  would  be,  the  party  making  the  repre¬ 
sentation  would  likewise  be  liable.  In  such  case 
the  intent  to  deceive  is  imputed  to  the  parly  mak¬ 
ing  the  representation  by  reason  of  the  act  itself." 

This  principle  of  law  is  stated  more  fully  in  plain- 
tiff’s  prayer  18,  granted  by  the  court,  as  follows 
CR.  398) : 


I 


I 


“The  Court  instructs  the  jury  that  though 
fraud  and  deceit  are  essential  elements  to  be 
shown  to  exist  in  order  to  maintain  this  action,  yet 
it  is  not  necessary  to  prove  that  the  falsej  repre¬ 


sentations  were  made  from  a  corrupt  motive  of 
gain  to  the  defendant  or  wicked  or  corrupt  motive 
of  injury  to  the  plaintiff.  It  is  enough  j if  the 
representation  that  is  made  was  known  to  t|ie  per¬ 
son  making  or  authorizing  it  to  be  untrue,  br  that 
he  did  not  know  it  to  be  true  and  had  no  sufficient 
reason  to  believe  it  to  be  true,  and  was  mad^  reck¬ 
lessly  and  either  intended  or  calculated  to  jnduce 
the  plaintiff  to  act  on  the  faith  of  such  represen¬ 
tation,  in  a  way  to  produce  injury  and  damage  ac¬ 
tually  resulted  to  the  plaintiff  therefrom,  [as  al¬ 
leged  in  the  declaration,  such  a  representation  is, 
in  a  legal  sense,  a  fraud,” 


Appellant’s  proposition  Xo  3,  brief  page  61,  is: 

i 

I 

"Where,  as  in  this  c((sc.  the  representatio\n  teas 
made  af  ter  an  examination  and  investigation,  not¬ 
withstanding  such  examination  and  investigation 
mag  have  been  made  negligently  and  without  due 
care .  get  if  at  the  time  the  representation  teas 
made  the  party  making  U  honestly  believed  it  to 
be  true,  and  laid  reasonable  ground  for  believing 
it  to  be  true,  the  good  faith  of  the  party  making 
the  representation  is  material f  and  he  would  not 
be  liable  in  damages  unless  the  jury  finds  that  he 
did  not  honestly  believe  the  representation  fo  be 
true,  and  did  not  have  reasonable  ground  for  so 
believing/ ' 

-  . 

I 

. 

There  are  two  essential  objections  to  the  correctness 
of  this  statement,  namely,  it  assumes  that  wher^  the 
writer  of  a  letter  stating  that,  “our  experts  havb  ex¬ 
amined  vour  plant  thorough!  v,”  can  testifv  th^t  he 


i 
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believed  in  the  truth  of  such  a  statement,  where  it  ap¬ 
peared  from  his  own  testimony  that  the  examination 
was  not  only  not  a  thorough  examination,  hut  was 
largely  based  on  the  statements  of  what  one  Weinstein 
told  the  writer  of  the  letter,  and  secondly  because  the 
legal  principle  thus  asserted  by  the  appellant  assumes 
that  the  writer  of  the  letter  may  escape  its  conse¬ 
quences  by  expressing  his  belief  in  if s  truth  although 
recklessly  awl  carelessly  made.  Both  of  these  princi¬ 
ples  are  negatived  by  the  statement  of  the  court  in  the 
case  of  Browning  vs.  Bank,  supra  (15,  17) : 


uAnd  so  where  a  representation  of  a  fact,  sus¬ 
ceptible  of  actual  knowledge,  is  recklessly  made, 
the  party  making  it  being  indifferent  how  the 
truth  of  the  matter  reallv  stands,  and  damage  re- 
suits,  the  party  should  be  held  liable.’' 

“For  whatever  mav  be  the  motive,  if  a  man 
states  what  is  false  within  his  knowledge,  or  what 
he  has  no  reasonable  ground  for  believing  to  bo 
true,  and  makes  the  representation  with  a  view  to 
induce  another  to  act  upon  it,  who  does  so  act 
upon  it  to  his  injury,  the  law  imputes  to  the  party 
making  the  representation  a  fraudulent  intent,  al¬ 
though  he  mav  not  have  been  in  fact  actuated  bv 
a  morally  bad  motive.  Foster  vs.  Charles,  7  Bing. 
107:  Kerr  on  Fraud  and  Mistake,  pp.  55,  56. 
Hence  it  has  been  decided  in  many  cases,  and  is 
laid  down  as  text  law,  that  where  a  party  makes  a 
representation  without  knowing  whether  it  be  true 
or  false,  he  is.  both  in  morals  and  legal  contempla¬ 
tion,  as  blamablc  as  if  he  made  the  representa¬ 
tion  knowing  it  to  be  false.  And,  therefore,  if  a 
party  states  a  material  fact-  as  true  to  his  own 
personal  knowledge  to  induce  another  to  act  upon 
such  representation,  and  that  fact  is  susceptible 
of  knowledge,  but  proves  to  be  false,  he  is  guilty 
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of*  a  fraud  which  renders  him  liable  to  the  person 
who  relies  upon  and  acts  upon  the  representation 
as  true,  to  his  injury;  and  it  is  no  defense  for  the 
defendant  that  he  believed  the  representation  to 
l/e  true.'' 

I 

That  the  court  below  adequately  charged  the  jury  on 
the  facts  of  the  instant  case  appears  from  the!  second 
part  of  plaintiff’s  prayer  No.  17,  granted,  as  (follows 
(Ii.  398) :  ’  | 

I 

I 

| 

“Whoever  pretends  to  have  positive  knowledge 
of  the  existence  of  a  particular  fact  or  sjtate  of 
things,  when  in  truth  he  knows  nothing  apout  it, 
does  in  reality  make  a  wilful  misrepresentation 
which  he  knows  to  be  false,  and  if  such  represen¬ 
tation  is  made  in  order  that  another  m*|y  rely 
upon  it  and  act  therefrom,  the  person  making  the 
representation  is  in  law  guilty  of  wilful  decep¬ 
tion  and  fraud,  independently  of  the  actual  in¬ 
tent.” 

The  court  elucidated  this  phase  of  the  matter  fur¬ 
ther  in  its  charge  (TL  404) :  j 

“So,  if  the  representation  is  made  as  of  the 
personal  knowledge  of  the  party  making  it  or  in 
such  a  way  as  would  induce  an  ordinary  person 
reading  it  or  hearing  it  to  believe  that  theite  was 
intent  to  make  it  of  their  personal  knowledge,  then 
belief  in  the  truth  is  immaterial,  but  if  it  appears 
that  it  is  made  on  information,  on  information 
that  is  of  others,  or  is  a  mere  opinion,  thtn  an 
honest  belief  in  it,  truth  would  be  a  defense  and  it 
would  not  be  a  false  representation  in  the  (sense 
in  which  I  have  defined  a  false  representation. 

“So,  a  matter  merely  of  opinion  is  not  a  ^tate- 
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ment  of  the  tacts;  that  is.  that  the  opinion  is  a 
true  one.  But  if  the  party  at  the  time  lie  express¬ 
ed  the  opinion  under  those  circumstances,  for  the 
purpose  of  another  acting  upon  it,  had  no  such 
opinion,  that  would  he  a  false  representation.’* 


Again  the  court  stated  the  same  proposition  in 
granting  the  plaintiff’s  prayer  No.  If)  (R.  398,  399) : 


“The  Court  instructs  the  jury  that  the  follow¬ 
ing  representations,  contained  in  the  letter  of 
June  21,  1928,  wore  statements  of  existing  facts, 
any  one  of  which,  if  found  by  tin*  jury  from  the 
evidence  to  he  material  and  untrue  or  made  reck- 
lesslv  without  knowledge  of  their  truth  and  were 
made  for  the  purpose  of  inducing  the  plaintiff  to 
purchase  the  stock,  then  that  would  constitute 
fraud  in  law  on  the  part  of  the  defendants,  even 

though  there  he  no  evidence  or  other  testimonv  as 
*  • 

to  any  specific  intent  to  defraud,  to  wit: 

“1.  The  consummation  of  permanent  relations 
between  tin*  two  defendant  companies: 

“2.  The  Xew  York  Company,  with  its  capital 
funds  of  over  Forty-four  Million  Dollars,  was 
under  contractual  obligations  to  indemnifv  and 
guarantee  the  titles  passed  and  approved  hv  the 
Capitol  Company: 

“3.  That  its-experts  had  thoroughly  examined 
the  title  plant  of  the  Capitol  Company  and  found 
it  to  be  one  of  the  finest  title  plants  in  existence, 
and  that  it  was  unparalleled  in  its  mechanical  as¬ 
pects,  including  every  modern  feature  for  accu¬ 
rate  and  expeditious  service. *’ 


This  principle  is  further  elucidated  in  the  court’s 
charge  to  the  jury  as  follows  (R.  406) : 
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**  rn 


There  is  no  question,  1  think,  that  the  ekperts 
had  examined  it  and  had  reported  favorably  upon 
the  title  plant,  but  if  that  examination  was  cur¬ 
sor}7  and  made  without  due  care,  and  then  the  com¬ 
pany  represented  the  examination  in  such  aj  man¬ 
ner  as  would  lead  an  ordinary  purchaser  t<|>  pur¬ 
chase  stock  or  rather  anyone  dealing  with  the 
company  to  believe  that  a  thorough  examination 
had  been  made,  l  think  you  would  be  .justiltad  in 

finding  that  to  be  a  false  representation.”  ; 

1 

There  would  be  some  basis  for  the  contention  pf  the 
appellant  that  Parsons  should  have  been  permitted  to 
testify  as  to  his  good  faith  in  writing  the  paragraph  in 
the  letter  of  June  21,  1928,  but  for  the  fact  thajt  the 
writer  of  the  letter  being  one  of  the  experts  referred 
to  used  the  following  language:  j 

I 

“We  say  this  because  our  experts  have  ex¬ 
amined  the  plant  thoroughly  and  have  pronounced 
it  to  be  one  of  the  finest  plants  in  existence^  that 
it  is  unparalleled  in  its  mechanical  aspects,  includ¬ 
ing  every  modern  feature  for  accurate  and  expedi¬ 
tious  title  service.” 

#*>  I 

This  language, we  contend,  is  on  a  par  with  the  sjtate- 

1  i 

ment  in  the  letter  upon  which  the  defendant  wasl  held 
in  the  case  of  Browning  vs.  Bank,  13  App.  D.  C.  1,  to 
wit: 


“Mr.  Scott  is  worth  to  my  personal  knowledge 
seventy-live  thousand  dollars,  over  sixty  thousand 
dollars  in  real  estate.”  j 

In  the  concluding  part  of  the  opinion,  Mr.  Chief 
Justice  Alvev  used  the  following  language  (pp.  20, 
21 ):  ! 


2S 


^WV  know  of  no  principle  upon  which  the  mere 
statement  of  Scott,  or  of  the  president  ot*  the  Cen¬ 
tral  National  Bank  (an  institution  different  from 
the  plaintiff)  could  be  admitted  to  prove  that 
Scott  was  supposed  to  lx*  worth  $75,000.  The  let¬ 
ter  of  December  20,  1805,  did  not  profess  to  be 
founded  upon  any  such  loose  and  unreliable  in¬ 
formation.  Nor  could  evidence  of  Scott’s  finan¬ 
cial  reputation  be  admitted,  for  the  purpose  of 
showing  that  he  was  generally  reputed  to  be  worth 
$75,000.  If  the  letter  had  professed  to  have  been 
founded  upon  that  sort  of  information,  the  ques¬ 
tion  would  have  been  different.  Fisher  vs.  Mel¬ 
lon.  105  Mass.  505.” 


The  appellant  in  the  instant  case  could  have  pro¬ 
tected  himself  if  he  had  stated  in  the  letter  of  .June  21, 
1028  that  the  contents  of  the  letter  were  based  upon  in¬ 
formation  and  belief,  or  were  made  upon  representa¬ 
tions  by  the  agents  and  officers  of  the  Capitol  Title 
Company,  upon  which  statements  we  rely  in  writing 
the  letter  of  .June  21,  1028.  It  is  submitted,  therefore. 


that  to  have  permitted  Carsons  to  say  that  he  honest¬ 
ly  believed  in  the  statement  that  “our  exports  have 
examined  the  plant  thoroughly,"  when  it  is  apparent 
from  the  testimony  of  Carsons  and  his  co-expert 
Weaver  that  no  such  fhoroK/jh  c.ram hut l uni  was  made, 
which  examination  extended  at  the  most,  for  a  period 
of  two  hours,  one-half  of  which  time  was  taken  up  by 
statements  made  bv  one  Weinstein,  who  had  never  ex- 
aminod  titles  in  the  District  of  Columbia  and  had  no 


knowledge  of  a  title  plant  in  the  District  ot  Columbia. 
Besides,  it  appears  from  ([notations  already  made 
'from' the  testimony  of  these  two  experts,  namely,  Par¬ 
sons  and  Weaver,  that  they  were  utterly  ignorant  of 
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the  requirements  of  a  title  plant  in  the  District  I  of  Co¬ 
lumbia. 

i 

That  the  court  below,  in  declining  to  permit  tfye  wit¬ 
ness  Parsons  to  testify  as  to  his  belief  in  the  trjuth  of 
the  statement  that  there  had  been  a  thorough  examina¬ 
tion  of  the  title  plant,  had  in  mind  the  principje  laid 
down  in  the  Browning  case,  supra ,  appears  in  several 
portions  of  the  charge  to  the  jury,  including  tile  fol¬ 
lowing  extracts  (R.  404,  400) : 

I 

l 

“So,  if  the  representation  is  made  as  of  thp  per¬ 
sonal  knowledge  of  the  party  making  it  or  ip  such 
a  way  as  would  induce  an  ordinary  person  rejading 
it  or  hearing  it  to  believe  that  there  was  intent  to 
make  it  of  their  personal  knowledge,  then  belief  in 
the  truth  is  immaterial,  but  if  it  appears  that  it 
is  made  on  information,  on  information  that]  is  of 
others,  or  is  a  mere  opinion,  then  an  honest  belief 
in  it,  truth  would  be  a  defense  and  it  would  pot  be 
a  false  representation  in  the  sense  in  which  I  j  have 
defined  a  false  representation. 

I 

“So.  a  matter  merely  of  opinion  is  not  a  state¬ 
ment  of  the  facts;  that  is,  that  the  opinion  is  a 
true  one.  But  if  the  party  at  the  time  he  express¬ 
ed  the  opinion  under  those  circumstances,  for  the 
purpose  of  another  acting  upon  it,  had  no  such 
opinion,  that  would  be  a  false  representation. 

i 

“There  is  no  question,  I  think,  that  the  experts 
had  examined  it  and  had  reported  favorably  hpon 
the  title  plant,  but  if  that  examination  was  'cur¬ 
sory  and  made  without  due  care,  and  then  the  Com¬ 
pany  represented  the  examination  in  such  a  i)mn- 
ner  as  would  lead  an  ordinary  purchaser  to  r>tir- 
chase  stock  or  rather  anyone  dealing  with  [the 
company  to  believe  that  a  thorough  examination 


i 
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had  boon  made,  1  think  you  would  he  just i lied  in 
finding  that  to  ho  a  false  representation.” 

It*  the  court  had  otherwise  charged  the  jury  upon 
this  point,  it  would  have  been  reversible  error  in  view 
of  the  following  instruction  which  was  refused  and  the 
refusal  sustained  by  this  court  in  the  Browning  case, 
supra  (p.  10) : 


“If  the  jury  believe  from  the  evidence  that  the 
defendant  Browning  was  mistaken  as  to  the  truth 
of  the  statements  contained  in  the  letter  of  Decem¬ 
ber  20th,  in  evidence,  but  that  ho  made  them  in 
good  faith,  believing  them  to  be  substantially  cor¬ 
rect,  and  did  not  make  them  with  a  fraudulent 
purpose  to  deceive  the  plaintiff,  then  the  plaintiff 
is  not  entitled  to  recover.” 


Ill 


I) IT)  TDK  COURT  ADEQUATELY  Cl  1  ARB E  THE 
JURY  UPON  THE  ISSUE  OF  FRAUD? 


To  the  third  proposition  urged  by  tin*  apppellant 
upon  an  alleged  error  of  the  court  to  properly  charge* 
the  jury  upon  the  (dement  of  fraud,  the  answer  is 
found  in  the  actual  language  of  the  trial  court  in 
charging  the  jury  upon  this  point  ( R.  403,  404) : 

kkln  order  that  a  person  may  recover  damages 
based  upon  false  representations  there  are  cer¬ 
tain  necessary  elements  of  those  representations 
without  which  there  could  be  no  recovery: 

“In  the  first  place:  these  representations  must, 
of  course,  be  made  by  tin*  defendants: 
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“In  the  second  place;  they  must  be  false';  and, 

I 

“In  the  third  place;  they  must  be  made  with  the 
intention  of  inducing  the  party  claiming  damages 
to  act  upon  the  representations. 


“The  representations  must  be  material;!  they 
must  be  of  such  nature  or  have  the  effect  thajt,  had 
they  not  been  made  and  had  the  plaintiff  not  ::elied 
upon  them,  she  would  not  have  made,  in  this  case, 
the  purchase  of  the  stock  and  would  not,  there¬ 
fore,  have  been  materially  misled  by  the  represen¬ 
tations.  | 

“In  the  next  place,  the  misrepresentations  must 
be  known  to  be  false  by  the  party  making  thejn,  or 
thev  must  be  made  with  a  reckless  disregard  of 
whether  or  not  thev  are  true  or  false. 


“The  representations  must  also  be  made  i with 


the  intent  to  defraud,  that  is,  with  the  intent 


the  party  defrauded  should  act  upon  the  represen¬ 


tation.  But,  of  course,  if  they  were  made 


that 


with 


knowledge  of  their  falsity  or  a  reckless  disregard 
of  the  truth,  and  with  the  intention  that  the  pur¬ 
chaser  should  act  upon  them,  then  those  represen¬ 
tations  should  )>e  fraudulent  regardless  of  the!  mo¬ 
tives  of  the  person  making  the  representations. 
F rom  the  act  of  the  parties  in  this  case  you  could 
infer  a  fraudulent  intention.” 


Again  (B.  410)  the  court  said  in  its  charge:  j 

“Now,  it  is  not  necessary  to  show  an  inten^  or 
purpose,  to  show  that  the  party  expressed  this  in¬ 
tention  in  so  many  words,  but  from  the  acts  of  the 
party  and  the  reliance  of  the  plaintiff  on  such  acts, 
where  it  is  shown  that  those  results  are  within) the 
knowledge  of  any  man  doing  such  acts,  then  from 


i 

I 
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tin*  acts  themselves  you  can  infer  the  purpose,  be¬ 
cause  deeds  speak  as  loud  as  words  in  that  ease." 

It  is  therefore  respectfully  submitted  that  the  judg¬ 
ment  of  the  court  below  should  be  affirmed. 

Respectfully  submitted. 


Lkvi  II.  David. 

E.  Hilton  Jackson, 
Attorneys  for  Appellee. 


